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DHL EXPRESS (USA), INC.,
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MEMORANDUM OPINION AND ORDER

The United StatesEqual Employment Opportunity Commission HBC) has sued
international shipping companypHL Expres USA, Inc, on behalf of ninetffour African
Americandrivers,for discriminating against them based on racteiolation ofTitle VII of the
Civil Rights Act of 1964, as amended, 42 U.S.C. 8 20&i0s=q.and Title | of the Civil Rights
Act of 1991, 42 U.S.C. § 1981dn short, the EEOC asserts that DHL used race to assign less

desirable dévery routes to black drivers. DHL denies that this is so.
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During the course of this litigation, both sides have presented experts to dhalyaaete
assignment data maintained by DHL, and now both sides seek to bar the opponent'srexpert
numerous groundsDHL moves to lar the EEOC’s experDr. Thomas Direte. In turn, the
EEOC moves to bar DHL'’s experiSy. James Langenfeld and D. Jan Duffy. For the reasons
provided herein, the Court denies DHL'’s motion to bd&reteanddenies the EEOC’s motisn
to bar Langenfel@énd Duffy.

L egal Standard

District courts have broad discretion to rule on evidentiary issues prior to Sed
United States v. Chamber642 F.3d 588, 594 (7th Cir. 2011)The admissibility of expert
testimony is governed biyederal Rule of Evidencg02 and the Supreme Courseminal case
Daubert v. Merrell Dow Pharmaceuticalfnc., 509 U.S. 579 (1993).See United States v.
Parra, 402 F.3d 752, 758 (7th Ci2005) (“At this point, Rule 702 has superse@adibert but
the standard of review that was establishedfaubertchallenges is still appropriate.”).

By its terms, Rule 702 allows the admissionastimony by arexpert, someone with the
requisite “knowledge, skill, experience, training, or educgfiorto help the trier of fact
“understad the evidence oto determine a fact in issue.’Fed. R. Evid. 702. Experts are
permitted to testify when their testimony i§1) “base& upon sufficient facts or data(2) “the
testimony is the product of reliable principles and methaalsd (3) “theexperthasreliably
applied the principles and methods to the facts of the céde.”

Daubertrequires the district court to act as the evidentiarglgagper, ensuring that Rule
702’s requirements of reliability and relevance are satisfied before allohenfynder of fact to
hear the testimony of a proffered expeBee Daubert509 U.S. at 58%ee also Kmho Tire Co.

v. Carmichael526 U.S. 137, 147-49 (1999).



District courts lave broad discretion in determining themaskibility of expert testimony.
See Gen. Elec. Co. v. Joiné&22 U.S. 136, 142 (199Mapsley v. Xtek, Inc689 F.3d 802, 810
(7th Cir. 2012) ({W]e ‘give the district court wide latitude in performing its efageping
function and determining both how to measure the reliability of expert testimonytetier tie
testimony itself is reliabl€’) (quoting Bielskis v. Louisville Ladder, Inc663 F.3d 887, 894 (7th
Cir. 2011)) And theproponent of the expert bears the burdedemonstrating that the expext’
testimony would satisfy th®aubert standard by a preponderance of the evidencewis v.
CITGO Petroleum Corp561 F.3d 698, 705 (7th Cir. 2009).

Analysis

Dr. Thomas DiPrete

The EEOC's expertDr. ThomasDiPrete is a sociology professor at Columbia
University. DiPrete’s task was “to determine whether black DHL drivers were likely than
white drivers to drive routes in predominantly black neighborhoods and to drive rodte®tba
‘less desirable, more difficult, and/or more dangerous.” Def.’s Mem. Supp. Mot. Strike, Def.’s
Ex. 10,DiPrete Rep. at 1. Afteusing regression analysis to study staffing data and pick up
delivery data for the delivery areas covered by D€ stations locatedn Lisle, Alsip, and
Franklin Park, DiPrete concluded that, in general, “black drivers from the [slattere more
likely than white drivers to pick up or deliver packages in neighborhoods that were more black,
more non-white, and with higher rates of violent and property crirae &t 2.

DHL attacksDiPretés opinions on three fronts. First, DHL argues th&retés opinion
is irrelevantto the issues in the case&econd, DHL contends that thegression methodology
that DiPrete employed wamtreliable or probative. Third, DHhssertghat DiPrete’s opinion
improperly elies onthe opinions obtherexpers, whom the EEOC has failed to disclose as Fed.

R. Civ. P. 26(a)(2) requires.



A. Relevance

DHL argues that DiPrete’s opinion cannot assist the jury because hissregrasalysis
does not prove that angdividual driver was disadvantaged in their route assignment&as
intentionaly discriminaed againsby any individual station supervisor. In responsiee EEOC
counterghat DiPrete’smultiple regression analgs is relevant because bencludes that fathe
threeDHL stationsat issue there is a correlation betwetre drivers’race andheir assignment
to “less desirable” delivery rouge The EEOC’stheory is that DHLintentionallyshunted black
drivers to neighborhoodsthat were more dangerous, paar and predominantly black in
comparison t@reas to whichvhite driverswere assignedAccording to the EEOC, this practice
caused blackirivers to work in conditions that objectively created hardship by subjecting them
to an environment that was humiliating, degrading, and unszde Tart v. lll. Power Cp366
F.3d 461, 475 (7th Cir. 2004).

To help prove thisDiPretehas analyzethe crime rateof the deliveryneighborhoodby
zip code. He also hasnalyzedthe ratesof poverty andoercentage of black residerits each
zip codearea The EEOC concedes thadditional evidenceeyond DiPrete’s expert repavill
be necessary t@rove that the assignment of drivers to these neighborhoods constituted
materiallyadverse employment actionBut a brick is not a wallas they say,andthe EEOC is
not required taely solelyon DiPrete to prove their entire case.

DHL's objection to he relevancef DiPrete’s testimonyoils down to this.DHL argues
that studying the aggregate effectitsfpolicies does not provaiscriminatoryintent because it

says nothing about whether a particular driver experienced discriminatoty assignnes

! See United States v. Port&81 F.2d 878, 887 (10th Cir. 1989) (quoting McCormick on Evidence
§ 285, at 54243 (E. Cleary 3d ed. 1984) (“An item of evidence, being but a single link in the ohai
proof, need not prove conclusively the proposition for which it is offered. . . . tioisgh if the item
could reasonably show that a fact is slightly more probable than it wouldrappeaut that evidence. . .

. A brick is not a wall.””).



from a particular supervisorThe EEOCrespondghat the use of regression analysis to help
prove intenbnal discriminationis wellaccepted in disparate treatment cases and is especially
useful where,as here the various factors used by supervisots determinethe working
conditions of a group of employees are unknown.

The Seventh Circuitin Adams v. Ameritech Seces, Inc, 231 F.3d 414, 425 (7th Cir.
2000),consideredhis recurrentdebateabout the probity of statistical evidence in discrimination
cases

[W]hat is the proper level of aggregation or disaggregation at

which [defendant’s] actions should be assess@ti®ne extreme,

one could perhaps look at the [defendant’s] entire wockfr

management and nananagement alike; at the other extreme, one

could take a highly individualistic view of humanity and conclude

that no two people are exactly alike and statistics are therefore

worthless. Neither approach has much to recommendf icoorse,

but the thought experiment suggests the outer possibilities.
Id. Nonetheless, the Seventh Circuit hapeatedlyheld that satistical evidenceincluding
regression analysisjay be usedo demonstrateliscriminationin disparate treatmemases See
id. at 417 (reversing district court’s bar of plaintiffs’ statistical expert on summuatgmentin
disparate treatment cgs&EOC v. Sears, Roebuck & C&39 F.2d 302, 324 n.22 (7th Cir.
1988) (Multiple regression analyses, designed to determine the effect of seveeplendent
variables on a dependent variable, . . . are an accepted and common method of proving disparate
treatment claims.”)Mister v. lll. Cent Gulf R.R. Cq.832 F.2d 1427,430-31 (7th Cir. 1987)
(reversinggrant ofsummary judgmenin a disparate treatment casbere defendant failed to
rebut the plaintiffs’ statistical showing that tiefendanhired a much larger proportion of white
thanblackapplicants).

For examplejn Adams the Seventh Circuit held thah expert’sstatistical analysiwas

helpful even wherthe expert merely eancludedthat the correlation between an employee’s age



and the employer’s decision to terminatas unlikely to have occurred by chanc231F.3d at
425 (holding that, to be relevant, the statistical analysed only make the existence of ‘any
fact that is of consequenceiore or less probabile As in Adams DiPrete offers his opinion
thatit is highly unlikely that the correlatiobetwea a driver'sraceand assignmerio a driving
route in apredominantlyblack, higler-poverty, higheicrime neighborhoodccurred by chance
As a result,lte Court concludes that DiPrete’s opinion will aid the jury in its task of determining
whether DHLintentionallydiscriminated against black drivessd deres DHL's motion to bar
DiPrete’s testimonwn ths ground.

B. Reliability

Next, DHL argues thathe Court should bar DiPrete from testifying becauseahaysis
is not reliablefor three reasons. First, according to DHL, DiPrete’s regression an@ysiso
control for significant variables and utilizesntrol variableghatin fact have no effect on route
assignments Second, DHL contends that the asmyhas extraordinayl low explanatory
power, as indicated by the loR-squared (B values. And, third, DHL argues thBiPrete’s
conclusions are unreliable and not sufficiently roblbistause they are overly sensitiveet@n
small changes ithe inputdata

DHL first contendsthat DiPretés regression analysifailed to account forsignificant
variables that affected the assignment of routes, such adrivers preferenceand route
familiarity. In addition, DHL claims that the control variables that DiPrete used, suclvas dr
seniority, had no effect on the outcome and, thus, did not control for other potential iedloenc
route assignments, other than race. “Regression analysis permits tparisom between an
outcome (called the dependent variable) and one or more factors (cateénddnt variables)

thatmay be related to that outcomeManpower, Inc. v. Ins. Co. of R&32 F.3d 796, 806 (7th



Cir. 2013). Accordingly, DHL is correct to point out that “the choice of independenblexito
include in any regression analysis iftical to the probative value of that analysidd. at 808.
But, “the Supreme Court and this Circuit have confirmed on a number of occasions that the
selection of the variables to include in a regression analysis is normall\s@oguéat goes to
the probative weight of the analysis rather than to its admissibility. at 808. The Court finds
that such is the situation here.

Second, DHL posits that DiPrete’s analysis has esdmaarily low explanatory powegs
indicated bythe R-squaredvalues. R-squareds “a statistic that measures the percentage of
variation in the deperaht variable that is accounted for by all the explanatory variables.”eDani
Rubinfeld,Reference Guide on Multiple RegressionReference Manual on Scientific Evidence
345 (Federal Judiciary Center, 3d ed. 2011). Thus, tsgdred “provides a measurethé
overall goodness of fit of the multiple regression equatiolll” The Rsquared value ranges
from O to 1. A value of 0 meartkat ‘the explanatory variables [for example, a drivedse]
explain nore of the variation of the dependent variafite example, the route to which a driver
is assigned]while aR-squareof 1 means that “the explanatory variables explain all of the
variation.” Id.; seeSanner v. Bd. of Trade of City of GhWo. 89 C 8467, 2001 WL 1155277, at
*4 (N.D. lll. Sept. 28, 2001) (f]f a dependent variable perfectly explained what was being
analyzed, the Bquared would be 1. On the other hand, if a dependeableaonly explained
what was being measured 25% of theetitihe Rsquared would be .25.”).

The degree to whichn Rsquared value reflects the reliability of the overall regression
analysis, however, is unclearhis is because‘the magnitude of Rquaed depends on the
characteristics of the data being studied and, in particular, whether the datave@atyme or

over individuals.” Rubinfeld at 345. “Typically, an{$tjuared] is low in crossectional studies



in which differences in individual behaviare explained.”ld. For this reasonalthough “the
explanatory power of a regression model is clearly releatttevalidity of the model’ Griffin

v. Bd of Regents of Regency Unjv&95 F.2d 1281, 1292 n.23 (7th Cir. 1986), “courts should be
reluctant to rely solely on a statistic such asdquiared.” Rubinfeld at 345. This would appear to
be the case here, where DiPrete performed a-sexg®nal study anthe regression analysis
performed byDHL'’s own expert, Langenfel@lsoproducedsimilarly low R? values?

The case on which DHL relie§riffin, 795 F.2d1281,is distinguishable.In Griffin, the
Seventh Circuitrejected the regression analysisquestionfor two primary reasons. First, the
court was “reluctant to rely on a single regression when other semmsescould have been
presented” to aid their determinatiorGriffin, 795 F.2d at 1292 n.23. The court also was
concerned with the lack of proven instances of discrimination to support the digpeaiteent
claim, stating that “the lack of such proof reinforces the doubt arising tlienquestions about
the validity of the statistical evidence.ld. In contrast,here,the EEOCintendsto present
testimonyfrom individual employees to prov@ecific instances afacediscriminationat the
three DHL stations Furthermore, rather than relying on a single regression andlyBiste
performedmultiple regressioanalyseso support his conclusions.

Next, DHL argues that DiPrete’s analysis is unreliable because mggnost a fewblack
drivers from his modelwould produceresults that are not statistically significant. Plaintiffs

counterthat DHL's argument ibased on the removal of critical data points, not simply outliers.

% Furthermore, another widelysed (and some courts would say, more accurate) measure of the
reliability of a regression model is thestatistic.” See Lyman v. Cardiostat Med. LLC v. St.eJivkd.
S.C., Inc, 580 F. Supp. 2d 719, 725 (E.D. Wis. 2008) (finding that “use of-#tatistic is a better
measure than®Ro determine the reliability of a regression model”).-gdtistic is a measure of standard
deviation in which any departure of two or more standard deviations is vieweaphdisant. See Dicker
v. Allstate Life Ins. CoNo. 89 C 4982, 1997 WL 182290, at *8 (N.D. lll. Apr. 9, 1997). According to
DiPrete’s deposition testimony (which DHL does not contest), a regressiosiamadly show significant
t-statistics with low Rvalues SeePl.’s Ex E, Diprete Dep. at 173-77.



The Court agrees.t $eems only logical that removing from DiPrete’s analysis a number of black
drivers, who were assigned predominantly to the particular neighborhoods in questiah, woul
impact the statistical significaacof the model. In essence, DHLliries to demonstrate the
unreliability of DiPrete’s model by removing from it some of the central data pthatsis
analysis is intended to study. It is difficult to understand how these data cooldlibes, and
the Court will not baDiPrete’s testimonyn this basis.

C. Reliance on Undisclosed Experts

Lastly, DHL argues that DiPrete should be barred from testifying bedasismodelsrely
on the geocodingperformed byJames Quinn and Andrew Rundi¢ Geographic Iformation
Systemgcollectively “GIS”). In supportDHL relieson Dura Automotive Systems of Indiana,
Inc. v. CTS Corp.285 F.3d 609 (7th Cir. 2002)In Dura, the plaintiff presented an expert to
testify about historical groundwater patterns at a particular site. Thet evgeera recognized
hydrogeologist, but he admitted that he had no expertise in mathematical modeling of
groundwater flow and that he had relied on the results of such a model in arrikiagginions.
The defendant sought to bar the hydrogeologist's testimony, arguing that theffpleas
required to disclose the individuals who created and performed the groundwater mbdel
district cout agreed, and the Seventh Circuit affirmed.

The Seventh Circuistarted byacknowledgng the general rule that “[a]expert witness
is permitted to use assistantsformulating his expert opinion, and normally they newd
themselves testify. Id. at613. “Analysis becomes more complicated,” continued the court, “if
the assistants aren’t merely gofers or data gatherers but exercise prafgssigment that is
beyond the expert’s ken.ld. The court recognized thait is commonin technical fielddor an

expert to base an opinion part on what a different expert believes on the basiexpert



knowledge not possessed by the first expert;iaisdapparent from the wording of Rule 703 that
thereis nogeneralrequirement that the other experttifgsas well.” 1d. Along these lines, the
court agreed that it is not the case that “the leader of a clmedical team must be qualified as
an expert in everyndividual discipline encompassed by the team in orddgedtfy as to the
team's conclusns.” Id. But, circumstances are different where “the soundness of the
underlying expert judgment is in issudd. This is more of a continuum, than a bright line, and
the key iswhether thedisclosedexpert, using inputs that are generally relied upon by other
experts in the field, is offering opinions within his or her expertise, orlyneegving as “the
mouthpiece of a scientist in a different specialtyld. In Dura, the court found that the
individuals who constructed and performed the groundwater modedidgndt merely collect
data for [the hydrogeologistio massage or apply concededly appropriate techniques in
concededly appropriate manner, or otherwise perfooatine procedures id. at 615, but
exercised a substantial degree of technical judgmtitally relevantto thecentralcontested
issuesin the case.

Based upon the record presented here, the Court does not believe that the geoc&ding wor
performed byGIS crosseshis line. GIS was tasked with converting the street addresses of the
delivery points provided by DHL into-X coordinates. It didoin three ways.SeeDiPrete’s
Report, Ex. 8A, at 6. First, GIS used draddress point locatbr(a commonlyused locator
program)to match each address to a database containing-theedordinates of more than 54
million residential and commercial addressed. Second,where the address locator did not
produce an XY coordinateGIS utilized a“street ranges locatdrwhich tried to interpolate an
X-Y coordinate for an address orparticularblock between two streetsld. Third, where no

informationwas available other thanzip codeGIS useda zip code locataio determine the X

10



Y coordinateat the center of theip codearea Id. And, once this was accomplishe®IS
employedroutine procedures to ensure the accuracy of th¥ ¥oordinateresults® What is
more, all of the materials related to the geocoding work were produced to Dpélctad expert
discovery,and lengthy reports describing the work were provided as attachmentsrese3iP
expert reporf. After reviewing the present record, the Court finds that the geocoding work
performed by GISQloesnotraise the concerns voiced by the conDura.

Additionally, FederalRule of Evidence 702 providehat “[a]n expert may base an
opinion on facts or data in the case that the expert has been made aware of @llyperson
observed.If experts in the particular field would reasonably rely on those kinds of factdeor da
in forming an opinion on the subject, they need not be admissible for the opinion to be
admitted” Geocoding data is thkind of dataupon which statistical analystan reasonably
rely. See, e.g Am. Honda Motor Co., Inc. v. Bernardi’s Ind.88 F. Supp. 287, 32 (D. Mass.
2002) (rejecting argument that geocoding is insufficiently developed and an uabteept
method of determining market are@hio Organizing Collaborative v. Hustetlo. 2:15CV-

1802, 2016 WL 3248030, at *7 (S.D. Ohio May 24, 2016) (analyst provided with a geocoded
voter file). This is particularly true in this case, where DHL has not identified any lengtaes
or deficiencies in GIS’s work and the partieave jointly retainedthe services ofanother

geocoding company.ocation, Inc.fo supply dataa their experts

3 For example, GIS discardedty X-Y coordinate produced solely by the zip code locator

because it could not pinpoint the geographic location of an addsessidat 7. GIS also
examined how well the address found in the reference data matched the actualdadaiesisng
searcled. And GIS disregarded any address that matched two X-Y coordinates.

4 Despite receiving extensive information about the geocoding project duringt exper
discovery, DHL has not articulated in its briefs any objections to or deficiemcibe data or
methodology employed by GIS. For its part, DHL suggests that it needs addii@nalation

from Rundle in order to assess the validity of GIS’s work. Given the extensiveaisatéready
produced to DHL, this argument is unpersuasive.

11



For these reasons, the Court denies DHL's motion to exclude the testimony of Dr.
Thomas DiPrete.

. Dr. James L angenfeld

After reviewing DiPrete’sregressionanalysis and conducting his owDr. James
Langenfeld, atrained economst, offered his own opinionsattesting to the unreliability,
inaccuracy, andimitations of DiPrete’s regression model The EEOCchallengesvarious
portions of Langenfeld’expectedestimonyon the grounds that theare not based orreliable
principles and methodsyill only confuse or mislead the jurgndare not relevantto the issues
in this case

A. Reliable Principlesand M ethods

First, the EEOCattacksLangenfelds conclusionthat some of DiPrete’s results are not
“economicallysignificant.” Seelangenfeld Report at 15, 18The EEOC asserts that this
conclusion is not based on reliable principles or methodologies because ledshdenfself
concedes that there is no bright line rule to measure economic significance aad het h
performed any of his own tests as to this issseeLangenfeld Dep. at 188, 199.

As applied to regression modelspaomic significancassessewhether the association
between an independent variable ahd dependent variabléis causal, followstheoretical
expectations in terms of the directi(sign) and size of the association, aisdarge enough to
matter in itsreal world context. SeeJane E. Miller & Yana van der Meulen Rodgétspnomic
Importance and Statistical Significance: Guidelines for Communicating Empirical Rbesédrc
Feminist Econ. 117, 12(2008)(cited in Langenfeld Report at 15 n)4&conomic significance
is a recognizedool to evaluate the results @hultiple regression analysessee id. Arthur S.
GoldbergerA Course inEconometics 122-23 (Harvard Univ. Pres®003) (discusag statistical

versuseconomic significance of coefficient estimatesge alsoDef.’s Opp’'n Mot. Exclude

12



Langenfeld, Ex. 2, Deirdre N. McCloskey & Steph&n Ziliak, The Standard Error of
RegressionJournal of Economic Literature, March 1996 (criticizing econometricians iforgfa
to distinguishbetweereconomic significance and statistical significance).

Here, Langenfeldjuestions whethdahe associatiofound in DiPrete’s analysigsetween
ceriain independent varialdeand thedependent variable is large enough to matter in its real
world context. The EEOC is correct to point out thiare are different ways to evaluate
economic significancand Langenfeldhas not conducted his own testsit this does not mean
that Langenfeld’s testimony is the product of unreliable principles anboa®e Langenfeld
may properly describe the concept of economic significance to thebpsgd on the common
understanding of that term in the field of economics and statistics. In additiorgnfelgmay
offer his critique of DiPrete’s analysis for not having considered whether the résuies
economic significace and why it should have done.stlowever, because Langeld hasnot
conducted his own study ohé& data in terms of economic significanoe offered any
benchmarks to which he assessed the economic significance of DiPretdfs tesigenfeld
may not offer an opinion th&liPrete’s resultsin fact, lack economic significar

Secondthe EEOC urges the Court to jettisibangenfelds sensitivity analysis because it
is based upon unreliable and chepigked data. However, ensitivity analysis is awell-
accepted method of determinitige reliability of a regressioomodel SeeMohan P.Rao &
Christian D. Treillis, Econometric AnalysjsLitigation Services Handbook 6.11 (Roman L.
Weil et al. eds., 4th ed. 2007)lo the extent that the EEOC takes issue withitipeits that

Langenfeldemployed in hisensitivity analysisthe EEOC can cesexanmne him at trial

13



B. Confusing or Misleading Testimony

The EEOCalso argues that portions of Langenfeld’s testimony wouhdly confuse or
mislead the jury Specifically, it takes issue with Langenfeldsticism of DiPrete for not
offering any opinions as toausationfor failing to controlfor factors other than rageandfor
not accouning for pick-up times But, such opinions are suitable rebuttal topics, and the Court
finds little danger that the jury will be confused or mtsby them. To the extent that the EEOC
finds them to be so, it can address these issues uporegarsimation and seek to clarify them
using their own evidence atige testimony of DiPrete

C. Relevance

In addition, the EEOC argues that two of Langéatis conclusionshave no relevance®
the issues the jury must decid@he EEOC first asserts thhangenfelds comparison othe
routes ofclaimantblack driversto the routes of nowlaimantblack driversis irrelevant The
comparison showdat somenonclaimantblack drivers were not assigned to delivery routes in
primarily black, higheipoverty, highercrime neighborhoodsBut this portion ofLangenfeld’s
analysisis probative to show that DHdid not assign routes on the basis of race and, thierefo
is relevanto the issuat hand.

Next, the EEOCcontends thatangenfelds criticism of DiPretés failureto compare the
crime rates in neighborhoods on the assigned routes to ithdsge cities is irrelevant.But
Langenfeld’sopinionsare rel@ant to DHL'’s efforts to show that DiPrete should have considered
the degree to which the crime rates differed betwiervariougoutes(assuming that they did)
As suchthetestimonyin questionis relevanto the jury’s inquiry as to whethéne assgnment
of black drivers to routes with higher crime rates presented an objectively daogerous

working condition

14



For these reasons, the Court deitiee EEOC’s motion to exclude the testimony of Dr.
James Langenfeld.

I1l.  D.Jan Duffy

In response to the EEOC’s claim for punitive dama@e$,. asserts thatassuming for
the sake of argument that the EEOC prevails in this €ddk,is not liable for punitive damages,
because it made a godaith effort to implement its antidiscrimination policies, citikglstad v.
American Dental Associatioh27 U.S. 526, 5280 (1999)(“[I] n the punitive damages context,
an employer may not be vicariously liable for the discriminatory employmeaisions of
managerial agents where these densiare contraryto the employes goodfaith efforts to
comply with Title VIL”).° See Bruso v. United Airlines, Inc239 F.3d 848, ®—61(7th Cir.

2001) Hertzberg v. SRAM Corp261 F.3d 651, 663-64 (7th Cir. 2001).

> As explainedn Seventh Circuit explained B.E.O.C. v. Autozon&07 F.3d 824, 835
(7th Cir. 2013) (citations omitted):

In Kolstad v. American Dental Ass’'the Supreme Court established a
threepart framework to determine whether punitive damages are proper

. . First, the plaintiff must show that the employer acted with “malice” or
“reckless indifference” toward the employee's rights under federal Aaw.
plaintiff “may satisfy this element by demonstrating that the relevant
individuals knew of or were familiawith the antidiscrimination laws”

but nonetheless ignored them or lied about their discriminatory activities
The plaintiff has the burden of proving “malice” or “reckless indifference”
by a preponderance of the evidence. Second, the plaintiff must establish a
basis for imputing liability to the employer based on agency principles.
Employers can be liable for the acts of their agents when the employer
authorizes or ratifies a discriminatory act, the employer recklessly
employs an unfit agent, or the ageeommits a discriminatory act while
“‘employed in a managerial capacity and. .acting in the scope of
employment.” Third, when a plaintiff imputes liability to the employer
through an agent working in a “managerial capacity in the scope of
employment,” the employer has the opportunity to avoid liability for
punitive damages by showing that it engaged in gadgd efforts to
implement an antiliscrimination policy.

15



As an initial matterbased upo®HL'’s reliance o the Kolstaddefense, the Court finds it
appropriate to bifurcatéhe trial in this case. The jury will firsbe tasked withdeterminng
liability and, if appropriatecompensatory damagedf the jury finds DHL liable and awards
compensatory damagebketCourt will then allovthe parties to presestsidence pertinent to the
Kolstaddefense to enable the same jury to determine whether punitive damages araaa@propr
Cf. EEOC v. Global Horizons, IncNo.: CV-11-3045EFS 2014 WL 11429301, at *3 (E.D.
Wash. Apr. 9, 2014) (bifurcating liability phase of Title VIl bench trial seekmpgnctive relief
from jury trial on punitive damages where defendant raiseldtad defense). Bifurcatig the
trial will be themost straigtforward and efficient solution to avoid prejudice qungy confusion.

Turning to theEEOC’s motion, to support it&olstad defense, DHL has presented the
testimony of D. Jan Duffy. Duffy is a management practices and compliance antjswiio
has thirtynine years of experience as an attorney, workplace investigator, and cunfrlta
private and public employers regarding labor relations, employment law, \eraptghts and
responsibilities, and managerial practices. She has authored over twenty ipalicatluding
peerreviewed articles, on employment issues such as preventing, investigetthgprrecting
workplace discrimination, harassment, and retaliation.

For this case, Duffy has reviewed DHL's employee handbook;dadiimination
training materialsdeclarations byauman resource managers, employee complaints, depositions
of managergaken in this case, and depositions of roughly a quarter ofldmaants EEOC
Mot. Exclude Duffy, Ex. A, 3/13/15 Materials for J. Duffy, at 4Based upn her evaluation,
Duffy opinesthat DHL has “fully complied with its obligations to establish, maintain, and
enforce appropriate andiiscrimination policies, procedures, and programs. It also met, and in

certain respects even exceeded|,] the usual and reasonable management practicer@ateapprop
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standard of care.” Duffy Report at 4. The EEOC seeks to exclude Duf§gimoay under
Daubert

As discussed he Daubertinquiry involves a “threestep analysis,” which asks “whether
the witness is qualified; whether the expert's methodology is scientifichiples and whether
the testimony will ‘assist the trier of fact to understand the evidence or to detegnfiatt in
issue.” Myers v. lll. Cent. R.R. C0629 F.3d 639, 644 (7th Ci2010) (quotingErvin v.
Johnson & Johnsqm92 F.3d 901, 904 (7th Cir. 2007))Daubertsets forth a nomxhaustive
list of guideposts to consult in assessing the reliability of expert testimbphyvhether the
scientific theory can be or has been tested; (2) whether the theory has Iheeteduo peer
review and publication; and (3) whether the theory has been generallyeacoepiie relevant
scientific, technical, or professional commuriityAm. Honda Motor Co. v. Alle600 F.3d 813,
817 (7th Cir. 2010).

Having reviewed Duffy’sprofessional qualifications, the Coditst concludes that she
has the necessaignowledge,skill, experienceand training to testify about themethods that
companies use to ttp comply with their obligations under Title VAl.In addition to her other
gualifications, as an employment lawyer and consultant, Duffychasseled numerousgients
to help them creatantidiscrimination policiesand procedures. As such, the Court finds that

Duffy is qualified toevaluateDHL'’s policiesandpracticeso determine whether they aireline

6 According to Duffy,in orderto determine whether a company has made sufficient efforts

to do so, one considers whether a company has: (1) adopted clear and comprehensive policie
and procedures; (2) invested in programs, systems, and personnel to enforce its f®)icies
educated & employees, managers and supervisors as to their rights and respessiltier the
policies; (4) held its managers accountable for reporting discrimination and iglotent
discrimination; (5) created a system to report, investigate, and evaluatemitiation
complaints as well as to make recommendations to decision makers to coryect an
discrimination; and (6) established an archival recordkeeping system thatsetiablemployer

to track similar complaints against similar actors. Duffy Dep. al68.
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with industry standard. SeelJimenez v. City of Chi732 F.3d 710, 7222 (7th Cir. 2013)
(“Expert testimony regarding relevant professional standards can ging a paseline to help
evaluate whéter a defendant’s deviations from those standards were merely negligearesow
severe or persistent as to support an inference of intentional or recklesst¢bativolated a
plaintff's constitutional rights.”);Peone v. Mary Walker Sch. Disto. 207 No. CS02-135-
RHW, 2003 WL 25689969, at *2 (E.D. Wash. May 27, 2008)Will be helpful to the jury to
hear testimony of the types of steps that employers generally take to preveesamadrto
sexual harassment in the work place.”)

The Plaintiffintervenorsalso object taDuffy’s testimony, arguing that she isurping
the role of theCourt. The Court disagrees. Duffy certainly cantexdtify that DHL complied
with Title VII during the period in question; thisould be a legal conasion inappropriate for
expert testimony and unhelpful to the jurgeePanter v. Marshall Field & Cgq 646 F.2d 271,
293 n.6 (7th Cir. 1981)n re Fedex Ground Package Sys., Inc. Employment Practices Nag.
3:05-MD-527 RM, 2010 WL 1838400, at *4 (N.D. Ind. May 4, 2010). But Duffy stoph
short of that. Duffy concludes that DHL'’s policies, procedures, and programs met or edceed
the standard antiscrimination management practicessohilaly situatedemployers. She also
explains that theyrpose of these industry standards is to provide guidance to employmsip
them comply withfederal legal requirementsDuffy concludes based orher review of the
record,that DHL’s managers took certain steps that were consistent with, and went above and
beyond, typical antiliscrimination practiceemployed in similar companiesThis testimony
will aid the jury in its determination of whether DHL maagood{faith effort to complywith

Title VII.

18



To this, the EEOC argues that, in the process of forming her opiioiffy, has given
more weiglhto certainwitnesstestimony than others and, in doing asurgedthe jury’s roleto
make credibility determinationsand weigh the evidee But dl experts make certain
assimptions (factual and theoretical) in rendering opinions, d&actual assumptions by their
very nature credit one version of the facts aw@ther. For exampleamong other thing®uffy
assumed that employees weragally aware of ways to report their discrimination complaints
based on the fact that many had done so. Duffy also assumed that DHL's emmpéoyeal was
distributedto all employees and that DHL'’s policies were posted. Duffy also assumedHhat
manager$orwarded discriminatiocomplaints to their superiorfkather tharexcludingDuffy’s
testimony, he proper way forhe EEOCto challenge thesassumptionss to crossexamire her
with contrary facts in the recordr to present evidencéhat undermines Duffy'sfactual
assumptions See Manpower732 F.3dat 808 Etating that typically the “reliability of data and
assumptions used in applying a methodology is tested by the adversarial pracesdey 689
F.3d at805 6tating that the appropte way to attack shaky but admissible evidence is through
“vigorous crosexamination” and presentation of contrary evidenge”

Finally, the EEOCargues that Duffy’s methodology is unrelialidlecauseDuffy has
presentedho benchmark with whiclto measureDHL’s policies or any objective sourcesf
comparison Boiled toits essence,his argument questisrDuffy’s qualifications to explain
industry standards and challesgke weight of her testimony rather than the reliability of her
methodology. As discussed above, based on her-thitgyyears as an employment lawyer and
management consultanQuffy has accruedsufficient experience to assess whether DHL’s
employment policies were in keeping with general industry standards. Despitth¢éhEEC

contends that Duffy has not identified any comparable employers. This isextcoin fact,
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during her deposition, Duffy identified a number of employerthe industry for which she has
worked including Federal Express, United Parcel Service, and CRST. Duffy Dep.-a8a202
In the event that the EEOC does not believe that these companies are compéa&rdihleaothat
Duffy compared them usingpcorrect parameters, it may explore that on ecessmination at
trial.
Conclusion

For the reasonstated hereinthe Court denies Defendant DHL Express USA, Inc.’s
motion to exclude the testimony of Dr. Thomas DiP{2#9] anddeniesthe Equal Employment
Opportunity Commission’s motions to exclude the testimony of Dr. Jaarggenfeld [222 and
D. Jan Duffy [224]. Additionally, the Court bifurcatethetrial in this case. The jury will first be
tasked with determining liability and, if necessary, compensatory damageke |liry finds
DHL liable and awards compensatory damages, the Court will theen the parties to present
evidence pertinent to th€olstaddefense to enable the same jury to determine whether punitive
damages are appropriate
IT 1SSO ORDERED. ENTERED 9/30/16

JohnZ. Lee
United States District Judge
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