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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WESTWIND EXPRESS,

Plaintiff, CaséNo.: 10cv 6263

V. Judge Robert M. Dow, Jr.

OCCIDENTAL FIRE & CASUALTY
COMPANY OF NORTH CAROLINA,

~ — ~—~ T e

Defendant.

MEMORANDUM OPINION AND ORDER

In this diversity case, Plaintiff West Wi Express filed a complaint against Defendant
Occidental Fire & Casualty Company of Mo Carolina seekingamong other things, a
declaration that West Wind is not obligatedréamburse Occidental for payments it made to
settle third-party claims following a December 2@06tor vehicle accidentBefore the Court is
West Wind’s motion [45] for summary judgment atount |. For the reasons explained below,
the motion [45] is granted.
. Background*

Unlike most cases at the summary judginstage, here, the facts are brief and
undisputed. Occidental, a North Carolina cogpion with its principhplace of business in
Raleigh, issued a policy of insurance to Wesh#lyian lllinois corporatioengaged in interstate

trucking, with its principal place of business Chicago. [55 at Y 1-2, 11.] The policy

! The Court takes all relevant facts primarily from feeties’ Local Rule 56.1 statements. [See 46, 55,
56, 59.] To the extent that the parties’ resporsesot comply with Local Rule 56.1, the Court has
disregarded them. SeMlalec v. Sanford, 191 F.R.D. 581, 584 (N.D. Ill. 2000) (“[Local Rule
56.1(b)(3)(C)] provides thenly acceptable means of * * * presenting additional facts.”) (internal
guotation omitted).
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contained an “MCS-90” endorsement, which isigeed to comply withegulations promulgated
under the Motor Carrier Act of 1980[55 at  12.] The MCS-90 endorsement provides:

In consideration of the premium stated in the policy to which this endorsement is

attached,[Occidental] agrees to pay, within the limits of liability described

herein, any final judgment recovered against [West Wind] for public liability

resulting from negligence in the opecatj maintenance or use of motor vehicles

subject to the financial responsibilityguarements of Sections 29 and 30 of the

Motor Carrier Act of 1980 regardless of @her or not each motor vehicle is

specifically described in &éhpolicy and whether or nstich negligence occurs on

any route or in any territgrauthorized to be served by [West Wind] or elsewhere.

*** [West Wind] agrees to reimburse [Occidental] for any payment made by

[Occidental] on account of any accident, mladr suit involving a breach of the

terms of the policy, antbr any payment that [ Occidental] would not have been

obligated to make under the provisions of the policy except for the agreement

contained in this endor sement.

[55 at § 13 (emphasis added).]

On December 23, 2005, a truck displaying West Wind placards and operating authority
numbers was involved in an accident with another truck. [59 at { 1.] Following the accident,
three lawsuits were filed against West Wind. §3] 14.] Occidental aéed coverage for the
claims arising from the accident, asserting that West Wind truck was not an “owned auto.”
[55 at § 15, 59 at T 2.] Occidental also advi&bst Wind that: (1) Occiddal believed that the
MCS-90 applied; (2) although Occidental “haft} duty to make any payment unless or until
there is a final judgment,” it would attempt to settle the claims prior to final judgment; and
(3) Occidental would seek reimbursement fravest Wind for “any money paid as a result of
the accident.” 9 at | 4-5.]

Occidental resolved the claims for a tai$122,524.34 pursuant settlements reached

with the claimants; the payments were not madesuant to a verdict, court order, or final

2 “MCS-90" refers to the form prepared by tRederal Motor Carrier Safety Administration. See
Carolina Cas. Ins. Co. v. Yeates, 584 F.3d 868, 873-74 (10th Cir. 2009).



judgment. [55 at { 16-30, 59 ai@.] Thereafter, Occidentabught reimbursement from West
Wind. [55 at {1 31.] West Windfiesed to reimburse Occidental.

West Wind subsequently filed its complainin Count | (declaratory judgment), West
Wind seeks a declaration that it is not obligatecefray any sums to Occidahgs a result of the
December 23, 2005, accident. In Count Il (bathfansurance practices), West Wind seeks a
finding that Occidental’s conduct pursuing reimbursement constéa bad faith pursuant to the
lllinois Insurance Code, 215 ILCS 5/155, as welhametary damages. Previously, this Court
granted West Wind’s request that discoverycpea in two phases, based on the limited initial
discovery targeted at Count [See 20.] Thereafter, Wedtind moved for summary judgment
on Count|. [45.]
. Legal Standard

Summary judgment is propewhere “the pleadings,depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and tinatmoving party is entitteto a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). In deté@mmg whether there is genuine issue of fact,
the Court “must construe the facts and drawedkpnable inferences in the light most favorable
to the nonmoving party.Foley v. City of Lafayette, 359 F.3d 925, 928 (7th Cir. 2004).

To avoid summary judgment, the opposing party must go beyond the pleadings and “set
forth specific facts showing thatete is a genuine issue for trial Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986) (internal quotation ordijtte A genuine issue of material fact
exists if “the evidence is such that a reasbmgury could return a verdict for the nonmoving
party.” Id. at 248. The party seekingmsmary judgment has the burden of establishing the lack

of any genuine issue ofiaterial fact. Se€elotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). In



turn, summary judgment is propagainst “a party who fails tmake a showing sufficient to
establish the existence of an element essential to that party’s case, and on which that party will
bear the burden of proof at trial.l'd. at 322. And the non-moving party “must do more than
simply show that there is some metapbghkidoubt as to the material factsMatsushita Elec.

Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). In other words, “[tlhe mere
existence of a scintilla of ewathce in support of the [non-movant’s] position will be insufficient;
there must be evidence on which the jumuld reasonably find for the [non-movant].”
Anderson, 477 U.S at 252.

1. Analysis

As previously discussed, here, the facts@andisputed. The only question is a legal one:
Does the MCS-90 require West Wind to reimleu@ccidental for payments made pursuant to
settlements? The Seventh Citcaldressed this question in a similar case and answered, “No.”
SeeAuto Owners Ins. Co. v. Munroe, 614 F.3d 322 (7th Cir. 2010). This binding precedent
begins and ends our inquiry.

In Munroe, after a severe tractor-trailer acaitlethe claimants entered a settlement
agreement that released the gdldly liable motor carrier fromng individual liability above its
liability insurance coverageld. at 323. The insurer brought a declaratory judgment action to
establish that the policymited coverage to $1,000,000d. After the districtcourt sided with
the insurer, the claimants appealed, arguing tthetcoverage limit was higher either: (1) under
the terms of the policor (2) under the Motor Carriers Aets implemented through the MCS-90
endorsement. 1d. at 323, 326. As to the second isstie court explaire that, “because the
[claimants] have agreed to release [the matarrier] from any liability beyond what the

insurance policy provides, there will nev® an unpaid final judgment in this caseéd. at 327.



For that reason, the court heldt the MCS-90 endorsement wad triggered and therefore did
not affect the insurer’s liabilityld. at 328.

Occidental attempts to limit the applicability &unroe by arguing that the “final
judgment” languagemight have beerdicta and thatMunroe's facts might be distinguishable.
[See 54 at 7.] Neither argumentcisnvincing. First, the Seventh Circuit rejected the claimants’
second argument because “[the MCS-90] appli@y if triggered by an unpaid final judgment
against [the motor carrier],” whiclwvas not present in that cas&d. at 328. Thus, the court’s
“final judgment” language clearly was nditta. Second, although Occidahis correct that, in
Munroe, the insurer was not seeking reimbursement from the motor carrier, Occidental fails to
explain why this distinction is material. As here, the issudunroe was whether the MCS-90
endorsement is triggered by settlements. In stiw@tCourt concludes thatishcase is controlled
by Munroe and thus the Court may not consideoatrary decision from another circuil-H.E.

Ins. Co. v. Larsen Intermodal Servs., Inc., 242 F.3d 667 (5th Cir. 2001) — on which Occidental
relies.

But, even if this Court were not required to folldunroe, it would respectfully decline
to follow Larsen. In that case, the Fifth Circuit gavedh reasons for its hihg: (1) there is no
reason why an insurer could not seek a settlemestdgad of waiting for a final judgment; (2) the
court had previously held that an insurer who paid a settlement because of the requirements of
the MCS-90 was entitled to reimbursemenmnt 3) the reimbursemeptovision of the MCS-90
permits the insurer to recover “apgyment,” not just final judgmentsSeeid. at 676. None of
these reasons are persuasive.

The Fifth Circuit’s first pait involves the MCS-90’s purge and public policy. “[T]he

MCS-90 endorsement operates * * * as a suretthenevent judgment against the carrier is for



some reason unsatisfied.Carolina Cas. Ins. Co. v. Yeates, 584 F.3d 868, 880-81 (10th Cir.
2009). Thus, the MCS-90 shifts the risk of nogpant from the claimant/injured party to the
insurer. Seéd. at 881 (“[I]f, for example, the carrier faite maintain insurance * * * and fails to
pay out of its own pocket for its liability toghnjured party, the MCS-90 * * * would effectuate
a minimum level of recovery for the injured paftom the MCS-90 provider.”). However, this
risk of non-payment applies only if there asfinal judgment against the motor carrier; a
settlement, by contrast, provides no risk thatitjured party will not be compensated. &ke
(“Conceivably, the motor carrier may carry addquiasurance coverage* * [o]r, the carrier
may choose to pay the judgment out of its own pbcke either of tkese cases, the purposes
behind the MCS-90 are satisfiedydathe endorsement is unnecessary Furthermore, if the
MSC-90 were triggered by settlements, insumn® deny coverage would have little incentive
to negotiate a fair settlement because theuld/be negotiating with the motor carrier's money
(unless, of course, the ao carrier is insolvent).

The Fifth Circuit's second justificatiomelies on its past precedent, nhameGanal
Insurance Co. v. First General Insurance Co., 889 F.2d 604 (5th Cir. 198 However, the court
in Canal Insurance did not analyze the relevant issue. Rather, it summarily concluded that “First
General must reimburse Canal fand in the amount of, judgmerasd settlements paid by
Canal on behalf of Custom inghelated state court actiondd. at 612 (emphasis added).

The Fifth Circuit’s third argument concerngtbndorsement’s plain language. To repeat,
the MCS-90 provides that “[WeSY¥ind] agrees to reimburse §0idental] * * * for any payment
that [Occidental] would not have been obligated to make under the provisions of the policy
except for the agreement contained in this endoesé” (Emphasis added.) Occidental denied

coverage and therefore would not have beeigateld to make payments except under the MCS-



90. But Occidental was only obligated under Mh&S-90 “to pay, within th limits of liability
described hereirgny final judgment recovered against [West Wind](Emphasis added.) There
were no final judgments, so Occidental wa$ abligated to do anything, which renders the
reimbursement clause inapplicaBleFor these reasons, theftRiCircuit's decision inLarsen
would not be persuasive authority, even in the absenideimfoe.*
IV.  Conclusion

For the foregoing reasons, Plaintiff's motion [45] is granted. Judgment will be entered

for Plaintiff on Count |. Discovery mayow proceed as to Count .

Dated: July 23, 2012

RobertM. Dow, Jr.
UnitedStateDistrict Judge

% Indeed, after the accident, Occidental advised Wiiatl that Occidental “ha[d] no duty to make any
payment unless or until there is a final judgment.” Occidental contends that West Wind never objected to
Occidental pursuing settlements but fails to explain valsguming this fact were true, it is material. [See

54 at 4.]

* The Court recognizes that its disposition may be viewed as providing West Wind with a wind-fall. But
this is not a reason to disregard binding precederthe MCS-90 endorsement’s plain language. In
drafting that endorsement, Occidental may havetpeatcart before the horse, taking on unnecessary
financial obligations.



