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CASE Rafael Perez Rodriguez (#40282-424) vs. Peter Berlanga
TITLE

DOCKET ENTRY TEXT:

Count | is dismissed is on initial review pursuan®U.S.C. § 1915(e)(2)(B) as time-barred. The casge is
dismissed in its entirety. This dismissal counts asainée plaintiff's three allotted dismissals under |28
U.S.C. § 1915(0).

B [For further details seetext below.] Docketing to mail notices.
*Mail AO 450 Form.

STATEMENT

The plaintiff, a federal premer, has submitted a two-coupito se civil complaint purportedly pursualpt
to 28 U.S.C. § 1331 and 1546(A) (a repealed statdieg. plaintiff claims that the defendant, a notary pyplic
in Hammond, Indiana, extorted money from the plaintiff @90 and falsely testified ampst the plaintiff at hig
lllinois criminal trial in 2009.

By Minute Order of November 2, 2010, the court summarily dismissed Count Il of the complgint on
preliminary review pursuant to 28 U.S.C. § 1915(e)(2)(B) and ordered the plaintiff to: (1) either file a groperly
completedn forma pauperis application or pay the full $350 filingé€; and (2) show good cause in writing why
Count | of the complaint should not Bsmissed as time-barred. Having ddesed the plaintiff's response, tjpe
court remains satisfied that the complaint is untyneg) in the alternative, must be dismissetiask-barred.

As discussed in the court’s Minute Order of Novenid, 2010, there is a twaear statute of limitatio
for personal injury actions in Indian8ee Bedreev. Bedree,  F.3d __ , 2010 WL 3927655, *2 (7th Cir. ;usct
1, 2010)Hoagland v. Town of Clear Lake, Ind., 415 F.3d 693, 699-700 (7th C2005); Ind. Code § 34-11-2-4.
The statute of limitations for personal injuagtions in lllinois is likewise two yearsSee, e.g., Dominguez v.
Hendley, 545 F.3d 585, 588 (7th Cir. 2008); 735 ILCS § 5/02-2 lllinois law does not toll the statute|of
limitations for prisoners.Schweihs Burdick, 96 F.3d 917, 919 (7th Cir. 199@yrner-El v. Davis, No. 10 G
5188, (CONTINUED)
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STATEMENT (continued)

2010 WL 3526379, *1, n.1 (N.D. lll. Aug. 30, 2010) (Norgle, JBExpiration of a statute of limitations is
affirmative defense, but “when the existence of a valid affirmative defense is so plain from the fag
complaint that the suit can be regarded as frivolous, sreaijudge need not wait fan answer before dismissi
the suit.” Walker v. Thompson, 288 F.3d 1005, 1009-10 (7th Cir. 2002).

The plaintiff contends that “[o]or about June, 1990, the Defendamd @ach of them, did conspire,
confederate together and with divers (sic), the identitytafm are unknown at this time to extort the Plaintif
money, in violation of federal laws.Throughout Count I, the plaintiff usestivord “extortion.” If the plaintif
is alleging that the defendant was wringing money from him through threats and intimidation, then the
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cannot reasonably argue that he was unaware of thentélckThe plaintiff is not entitled to equitable tolling,

having waited some twenty years to bring suit.
The plaintiff's assertion that he did nosdover the defendant’'s wrongdoing until November 20(

without merit. The court does not understand the plaintiff's argument that he became aware of the djlfende
i

misconduct only after he was charged with having comnutiednal offenses. Notably, the criminal compl
and indictment charged the plaintiff withviiag committed fraud in 2005 and 2007, respectivedge United

8is

nt

Sates v. Perez-Rodriguez, Case No. 08 CR 0351 (N.D. Ill.), document no. 1 (Complaint); document fjo. 1€

(Indictment).
A superseding indictment chadythe plaintiff with further acts of fraud between 2001 and 2@a8.documen
no. 43, Superseding Indictment.

If, rather than extortion, the pldifi is now claiming that he was anmnocent victim and that the defendgnt

was somehow responsible for the acts of fraud and idehé&ft; then his claim ibarred by the doctrine bfeck
v. Humphrey, 512 U.S. 477 (1994). “[W]hen a state prisoner sdaksages in a 8 1983 sulit, the district court

hust

sentence; if it would, the complaint must be disndsseless the plaintiff can demonstrate the convicti

consider whether a judgment in favor of the plaintiffuld necessarily imply the invalidity of his convictio(r)luzor

or

sentence has already been invalidatédetk at 484. Until the sentence has beemlidated, the cause of actipn

for damages simply “does not accruéléck at 490. [The court recognizes thasttase is not technically a ci
rights action; however, the same considerations apply.]

The court’'s docket reflects that the plaintiff was ultimately convicted of wire fraud, making @ fals

statement in application and use of a passport, aggravated identity thefegmtifccation document fraudSee
United States v. Perez-Rodriguez, Case No. 08 CR 0351, document no. 97 (Judgment in a Criminal Ca
finding that the defendant was the actual person respoif@itilee forged documents would necessarily call
guestion the validity of the plaintiff’'s underlying criminal conviction.

For the foregoing reasons, Count | is dismissed forfattustate a claim upon veh relief may be granteq.

5e).
nto

The case is dismissed in its entirety. The plaintiff is warned that if a prisoner has had a total of three fedgral ¢

or appeals dismissed as frivolous, malicious, or failingai@ st claim, he may not figit in federal court withod
prepaying the filing fee unless he is in imminemgkr of serious physical injury. 28 U.S.C. § 1915(g).
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STATEMENT (continued)

If the plaintiff wishes to appeal thdismissal, he may file a notice of appeal with this court within tfirty
days of the entry of judgment. Fed. R. ABp4(a)(4). A motion for leave to appe&aforma pauperis should se|
forth the issues the plaintiff plans to present on app8&ad.Fed. R. App. P. 24(a)(1)(C). If the plaintiff dges
choose to appeal, he will be liable for the $455 appdilaig fee irrespective of the outcome of the appé&ahns
v. lllinois Dept. of Corrections, 150 F.3d 810, 812 (7th Cir. 1998). Furthereydirthe appeal is found to be ngn-
meritorious, the plaintiff may also accumulate another “strike.”
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