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Defendants' motion for leave to add additional affirmative defenses [ 140 ] is granted in part and
denied in part. Defendant is granted leave to add the affirmative defense of collateral estoppel.
Defendant is denied leave to add the affirmative defense of res judicata. However, for purposes of
clarification and in light of the unique history of this case, the Court will treat the proceedings and
prior opinions in previous federal case number 08 C 2931 as law of the case in this action and will
take those proceedings into consideration when addressing future briefs filed in this action.

M| For further details see text below.] Docketing to mail notices

STATEMENT

Plaintiff Arian Wade (“P&intiff”) sued Defendants James Collier, Jr., Donald Mobley, Jose Mazalflegos,
Theodore Yancy and the Village of Maywood (together, &defants”) for violations of his class of one equal
protection rights under 42 U.S.C. § 1983 as well as numeratedatv rights, all arisingut of his Illinois stat
arrest and criminal prosecution. Following the clokdiscovery but before commencement of disposjtive
briefing, Defendants have moved feal/e to file additional affirmativéefenses of collateral estoppel apsl
judicata. For the reasons set forth herein, Defendantgion is granted in part and denied in part.

Relevant Facts

Plaintiff originally filed this suit in federal cotin May 2008 (case 08 C 2931) alleging violations offhis
federal and state law rights in connectigth the prosecution of his prior crinahtrial in the lllinois state courtg.
This Court dismissed the federal claims with prejudic@eclined to exercise jurisdiction over the remaifjing
state law claims. In September 2010, Plaintiff amendest&ie court complaint to include a class of one gpual
protection claim. This prompted Badants to remove the action agaifeideral court in October 2010, whére
it was assigned to the same judge that handled thec2@8@8 Defendants filed an amended answer on Apijl 11,
2011, in which they pleaded the affirmative defenskeprobable cause, lllinois Tort Immunity Act, ahd
proximate cause. Defendants have not amended their answer since April 11, 2011.

After the close of discovery and shortly befalie summary judgment motions pursuant to the Colirt’s
previously set schedule, Defendants moved this Couteéwve to file the affirmative defenses of collat@ral
estoppel andesjudicata. Defendants justify the late requestdo ¢he defense of collateral estoppel by poinfing
to a recently discovered oral hearing in Plaintiff’s criaticase, which appears to have addressed somejof the
same factual issues that form the basis forghis Defendants seek leave to add the defensesqiidicata
without explanation. Plaintiff opposes leave to add edffemative defense on grounds that the late disclgsure
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STATEMENT

of the defenses, based on evidence Plaintiff claimbd®s available to Defendants for years, constitutes yndue
prejudice.

Analysis

answer, and specifically the affirmative defenses of estoppeleapaticata. Fed. R. Civ. P. 8(c). Howevdr,
the district court has discretion to allow a defendant terehan answer to file affirmative defense, and “thle
court should freely give leave when jastiso requires.” Fed. R. Civ. P. 150binsonv. Sappington, 351 F.3d
317, 332 (7th Cir. 2003). In the contexistdtutes of limitation defenses, it is the practice in this circuit to jllow
“defendants to amend when the plaintiff had adequdieathat a ... defense was available, and had an adg¢quate
opportunity to respond to it despite the defendant's tardy assedtioksdn v. Rockford Housing Auth., 213 F.3d
389, 393 (7th Cir. 2000). The same is generally true fatecal estoppel. “Collateral estoppel is an affirmafive
defense that must ordinarily be included in the deferslanswer, see Fed.R.Civ.Pc)Bput a delay in assertifg
an affirmative defense waives the defensg drthe plaintiff was harmed as a resuBést v. City of Portland,
554 F.3d 698, 700 (7th Cir. 2009) (affirming district coaidetermination to allow filing of the affirmatiye
defense of collateral estoppel as part of summary judgment motion).

Federal Rule of Civil Procedure 8({@quires a defendant to plead affative defenses generally in %\e

At this stage in the case, the Court does not find that Plaintiff has been prejudiced by Defendgnts’ la
filing of the affirmative defense of collateral estopfscovery has closed, bdispositive motion briefing hds
not commenced; in fact, the Court has stayed preparatiopening briefs while veewing the instant motiot.
Plaintiff is now aware of this defeasnd will have adequate opportunityéspond to it in the course of briefijpg
any dispositive motions. While Defendants may not have been fully diligent in determining whether Eey ha

failed to obtain an oral transcript of a hearing iaiftiff's underlying case, Defendants have demonstratfd in
their motion good faith efforts to obtain all relevant resaelated to that case. dhhave also shown a gopd
faith, if erroneous, belief that Plaintiff had all suclevant records in his possession. Lastly, Defendants jnade
prompt efforts to obtain the transcript once its relevance became apparent and file the motion tq add tl
affirmative defense as soon as practicable. Wittettpganation and given thatimmary judgment briefing his
not yet commenced, the Court grants Defendants’ motiaddothe affirmative defense of collateral estop}t)el.

Ordinarily, the Court would not permit Defendantaioend their answer to add the affirmative defg@nse
of resjudicata. Resjudicatais an affirmative defense “ordinarily Iaéhot timely raised.” Fed. R. Civ. P. 8(@);
Arizonav. California, 530 U.S. 392, 410 (200Gge also Marcusv. Qullivan, 926 F.3d 604, 615 (7th Cir. 1991)
(“ResJudicatais an affirmative defense which, unless raiseddfgndant in his answer, is considered waivegl.”)
Unlike the defense of collateral estoppel, Defendants doffestany explanation as to why they did not plgad
the affirmative defense oésjudicata when they filed their answer 18omths ago. And unlike their case for
adding the defense of collateral estoppel, at leasedintie of filing this brief Defendants do not plan to
their res judicata defense on newly discovered proceedingshe underlying state court case. Ratfper,

the same counsel in both federal actions. Therdb@wfndants cannot claim they were ignorant of the i
in the prior federal case before thisutt. In fact, it was Defendants whexjuested that this action be assi

from the date of removal to file ¢ir amended answer. The defenseesfiudicata, whether with the pri
federal case or the prior state court case underlyingthisn, has been openly available to Defendants
the first date of this case and they certainly could pé&eded it as part of their amended answer, or at anyj time
thereafter. Therefore, Plaintiff ot unjustified in claiming prejudice and “undue surprise” at this late stagge of
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STATEMENT

the case See Jackson, 213 F.3d at 393ccord Ventersv. City of Delphi, 123 F.3d 956, 968 (7th Cir. 1997) (
defendant should not be pettead to ‘lie behind a logand ambush a plaintiff with an unexpected defen
Defendants’ motion to add the affirmative defenseesfudicata is denied.

than a continuation of 08 C 2931, beca08eC 2931 had not technically beerrfranded” to state court.

law of the case has been described as an “amorpboaspt,” it “posits that, when a court decides upon

of law, that decision should continue to govern the samges in subsequent stages in the same d¢eppér
v. U.S, 131 S.Ct. 1229, 1250 (2011). Given the history ofdbtfon and the fact that the two separate
numbers is more accurately construed as a clerical separation than a substantive one, the Court w
proceedings and prior opinions in @&931 as law of the case and take those proceedings into consid

A
e.”)

However, given the unique circumstances of this ¢aisemportant to address the binding nature ofjthe
prior federal case, 08 C 2931. When this Court dismitse federal claims in 08 C 2931, this Court decl{ped
to exercise jurisdiction over Plaintiff's pendant state ¢émums. After Plaintiff amended the complaint to #dd
an equal protection class of one claim, Defendants stughinove the action back to federal court and tg|this
Courtin particular. The clerk of court instructed Defants to file the notice of removal as a new action, r@ther

t

all parties agree that this action is a continuatiah@imatter that began as Case No. 08 C 2931. Although the

rule

case
Il treat
bration

when addressing future briefs in this action.
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