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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ADRIAN WADE,

Plaintiff,
V. No. 10 C 6876
JAMES COLLIER JR., DONALD MOBLEY,
DWAYNE WHEELER, and the VILLAGE OF
MAYWOOD,

Judge Virginia M. Kendall

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Adrian Wade sued the Defendants James Collier Jr., Donald Mobley, and
Dwayne Wheeler, each officers of the Maywood Police Department, together tivair
employer the Village of Maywoodlllinois for violating his constitutional right toequal
protection under the laws pursuant to 42 U.S.C. § 1983, asawdtir malicious prosecution
under lllinois state law. Defendants each move for summary judgment in their favor. For the
reasons stated herein, Defendants’ motions are granted and judgment is entenethirothe

FACTS
Wadejoined the Maywood Police Department in April of 1994ol{ier/Mobley56.1 at

1).? Each of the dendants are or were employasl police officers by the Village of Maywood.

! The Village of Maywood has been sued solely urttier lllinois common lawdoctrine ofrespondeat
superiorandlllinois statutoryindemnification.

2 Throughout this Opinion, the Court refers to the Parties’ Loca B6I1 Statements of Undisputed Facts
as follows: citations to the 56.1 Statement of Support of Motion for Suyndhalgment filed by Defendants
Collier, Mobley, and the Village of Maywooldave been abbreviated to “Collier/Mobley 56.1 at {”; citations to
Defendant Wheeler's Local Rule 56.1 (a)(3) Statement of Material Factsblean abbreviated to “Wheeler 56.1 at
1", citations to Plaintiff's Response to Defendants Collier and Mobley S&tement have been abbreviated to “Pl.
Resp. to Collier/Mobleyp6.1at §”; citations to Plaintiff’'s Response to Wheeler's Local Rule 5g3)(&tatement
have been abbreviated to “Pl. Resp. to Wheeler 56.1 at {”; citations taffdafmhended Rule 56.(b) Statement
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(Pl. Resp. to Wheeler 56.1 at T 2; Pl. Resp. to Collier/Mobley 56.1 %t fi2)he time of the
events at issue here, each of the Defendant Officers was acting in their officeitiegapon
behalf of the Maywood Police Department. (Pl. Resp. to Wheeler 56.1 at  3).

Operation Pocket Change

The events at issue stem fromViemywood Police Department investigation known as
Operation Pocket Change. (Pl. Resp. to Wheeler 56.1 atQration Pocke€hange started
after OfficerWheeler contacted the State’s Attorneys’ Office to report an incidentavitiown
drug dealer,Hose Thurman (“Thurman’)in which Thurman unsuccessfully tried to bribe
Officer Wheeles and Cobos in exchange for leaving Thurman’s drug dealers alftieResp.
to Wheeler 56.1 atf 9, 11, 12; Pl. Resp. to Collier/Mobley 56.1 at Yf*5Additionally, a
individual who was arrested by the Maywood Police Department in the summer oh2a004
indicated thafThurman had officers on his payroll. (Pl. Resp. to Wheeler 56.1 at § 14, Wheeler
56.1 Ex. E at 7; Collier/Mobley Resp. to Pl. Add’l 56.1 at J} 25

Officers Wheeler and Cobos did not accept Thurman’s offer, but rather repotted it
Chief Collier, who reported it to the state’s attorneyffice and raised the possibility of setting
up a sting operation. (Pl. Resp. to Collier/Mobley 56.1 at § 6). The purpose of Operation Pocket
Change was to find out who supplied drugs to Thurman, whom he used to sell the drugs, and

which police officers, if any, were in communication with Thurma®l. Resp. taVheeler 56.1

of Facts have been abbreviated to “Pl. Add’l 56.1 at {”; citations to DefitrWheeler's Response to Plaintiff's
Rule 56.1 Facts have been abbreviated to “Whéaepto Add’'l 56.1at ”; and citations to the response of Collier
and Moblg to Plaintiff's Rule 56.1 Facts have been abbreviated to “Collier/MdRésp to Add’l 56.1at {.”

% The Court notes that Defendants Collier and Mobley attachdgkkeisit A to their 56.1 Statement of
Facts a purported copy of the First Amended Complaiite document they filed is not a complaint from this case.
However, Defendant Wheeler attached the proper First Amended Complaintibis Exb his 56.1 Statement of
Facts; therefore, the Court relies on Defendant Wheeler's Exhibillistantiate Collier & Mobley’s statement of
fact.

* Wheeler 56.1 P contains an incorrect citation to the record. The statement is supppEedb Pg. 13,
not Pg. 43.



at 713). As part of the operation, Qffer Wheeler andOfficer TheodoreYancy worked
undercover to gather evidence against Thurman and his drug operation, ingiadmeetings
theyarranged with Thurman. (Pl. Resp. to Collier/Mobley 56.1 at 11 6,7).

During the course of the Operation Ret Change investigation, the Stateddtorney’s
Office was involved in the process of obtaining a pen register, consensuatapseand
electronic surveillance ordersPI( Resp. to Wheeler 56.1 at  17T.he “pen register” allowed
investigators toecord information related to incoming calls, chirps or texts made or received by
Thurman’s cell phone. (PIl. Resp. to Collier/Mobley 56.1 at § IDyring the investigation,
there werenumerouscalls betweetwWadeand Thurman that were recorded by the wae and
pen register. (Pl. Resp. to Wheeler 56.1 at {1 19, 20, PIl. Resp. to Collier/Mobley 589.at p
Wadeadmits that at some point in 2004, he voluntarily gave Thurman his cell phone number.
(Pl. Resp. to Collier/Mobley 56.1 at f 3). Those recorded conversations between Mlade a
Thurman included discussions about Wade purchasing a bulletproof vest for ThurmarsgPl. Re
to Collier/Mobley 56.1 at 130), and a conversation between Wade and Thurman about Wade’s
ability to assist one of Thman'’s drug dealers who had been stopped by the police. (PIl. Resp. to
Collier/Mobley 56.1 at  50).

The Operation Pocket Change istigation wascoordinated at the State’s Attorney’s
Office by Assistant State’s Attorney Daniel Reedy and investigatarride Macklin. (Pl. Add’l
56.1 at Ex. C, Pg. 16; PIl. Resp. to Collier/Mobley 56.1 at | 34). During the course of the
investigation, Lieutenariobley went to monthly meetings regarding Operation Pocket Change.
(Collier/Mobley Resp. to Pl. Add’l 56.1 &77). Chief Collier also attended Operation Pocket

Change meetings. (Collier/Mobley Resp. to PI. Add’l 56.1 at  19).



Oncethe team notedhe frequency otdls between Wade and Thurmanyestigators
determined that “ticklig the wire” would help todeterminethe identity of any Maywood
officers who were assisting Thurman. (Pl. Resp. to Wheeler 56.1 at { 22; Pl. Resp. to
Collier/Mobley 56.1 at { 56)The investigators decided to put out false information at a roll call
meeting and obsee what, ifanything, Wadevould do with that information once disseminated.

(Pl. Resp. to Collier/Mobley 56.1 at § 57)he investigators decided to have Lieuteridobley

notify his officersduring a roll call that another police ageneguld be in the areaf Maywood

in which Thurman was known to operate, in hopes that the announcement would trigger calls
between an officer and Thurman and “flush out” any officers providing protetdi Thurman.

(Pl. Resp. to Collier/Mobley at 1 42, 43).

The details surroundinthe execution of the planned announcemienttickle the wire”
are the source of thauit. According to Defendant)e investigative team for Operation Pocket
Change decided to make an announcement at the December 9pP@@4l that police activit
would occur that afternoon around Thurman’s grandmother’s hoaseareeDefendants allege
to have beeknown for Thurman’s trafficking. Defendants claim thaDfficer Wheeler called
Lieutenant Mobley on December 9, 2004 and told him to make the announcement that day, (PI.
Resp. to Collier/Mobley 56.1 at  16), and that Lieutenant Moblegesure that Wade was in
the room during the 3pm roll call and then made the plararetbuncementspecifically
announcinghat officers should stay out of the 100 block of' #hd 11" beween 3 and 7 pm
becausean outside law enforcement agency would be conducting a drug operation there
(Collier/Mobley 56.1 af] 17, 19. Macklin was notified on December 9, 2004, while standing in

the wire room, that the announcement had been made. (Collier/Mobley 56.1 at § 22).



Wadeadmits that he was presdnt some portion of the December 9, 2004 roll call but
denies that any such announcement took pddtlee December 9, 200l call. (Pl. Resp. to
Collier/Mobley 56.1 at § 18). In support of his positibatthere isno evidencef December 9,
2004 announcemenWade cites to LieutenantMobley’s own memorandum of the roll call
announcemen®f which three drafts exist. (Pl. Resp. to Collier/Mobley at Exs. Al, A2, A3).
The first draft waoriginaly drafted on December 15, 2004 atated the roll call announcement
asDecember 13, 2004; the roll call announcement datechanged to December 9, 200dly
in the subsequent drafof the memorandumId. The officers listed as present at the meeting
aredifferent on each of the three memorandum draés.

While the statements at the December 9, 2004 roll call are in dispstendisputed that
Wade and Thurman spoke by phone at approximately 4:24pm the afternoon of December 9,
2004 (Wheeler 56.1 at 125; Collier/Mobley 56.11a27,Ex. H). Wadestated dting the call to
Thurman that therevould be “a lot of people around grants/houseuntil 7”. (Pl. Resp. to
Collier/Mobley 56.1 at § 23 Thurman responded “I'll shut it down and lay low then.” (PI.
Resp. to Collier/Mobley at § 25)Wade does not deny that he made tteeorded call and
statement about “granny’s house” to Thurman on December 9, 2004 or denyahlsurecorded
responsgbut ratherdenies that he made this call and statenana result of anynformation
gathered athe December 9, 2004 roll call. Instead, Wade justifies this call on grdahats
Thurman was one &ades confidential informantsnd that he made the December 9, 20414
andstatemenas part ohisregular detective work tase Thurman as a contact for investigations

andto “plant a mine” (PIl. Resp. to Collier/Mobley 56.1 at 126, Ex. B. 119, 11



The Arrest of Plaintiff

The Statés Attorneys Office through Reedypresenteddocuments to the judge
overseeing the wiretap tubtain anarrest warrant and search warrant for Plaintiff. (Pl. Resp. to
Wheeler 56.1 at § 29; PIl. Resp. to Collier/Mobley 56.1 at § 48). InvestiggttoeyMarkvart,
also with the State’s tforney’s office, prepared a one page arrest warrant archinal
complaint. (Pl. Resp. to Wheeler 56.1 at § 31). The information submitted to the judge to obtain
the arrest warrant included the phone conversations from December 9, 2004, the phone
conversations about the bullet proof vest, and the conversation about Wade’s abilitgt tonessi
of Thurman’s dealers with a police stop. (Pl. Resp. to Collier/Mobley 56.1 at Y&0én the
judge signed off on the warrant, the judge ruled there was proleaide to detain Wade(PI.
Resp. to Wheeler 56.1 at  32). None of the Maywood officers who participated in tlatiddper
Pocket Change operation were involved in the decisiaking process thded to the arrgt of
Wadeor the decision to plad&/adeunder arrest. (Pl. Resp. to Wheeler 56.1 at  33; Pl. Resp. to
Collier/Mobley 56.1 at | 65 Wadewas arrested on January 21, 2@fiFsuant to i arrest
warrant (Collier/Mobley Resp. to Pl. Add’'l 56.1 at § 163s Thurman and several other alleged
co-conspirators had been arrested by that point as well, Operation Pocket Chartjenende
January 2005. (Collier/Mobley Resp. to Pl. Add’l 56.1 at fiG3lier/Mobley 56.1 at Ex. D,

Pg. 29.

Assistant States Attorneys Reedy and Katherine Hufford prosecuted th@gzasst
Plaintiff. (Pl. Resp. to Collier/Mobley 56.1 at § 9A grand jury returned a true bill of
indictmentagainst Wade focriminal drug conspiracy (Pl. Resp. to Wheeler 56.1 at {; 34
Wheeler 56.1 at Ex. D, Pg. 61The threedrafts of the memorandum about the December 9,

2004roll call announcemerthat LieutenantMobley authored were never presented to the grand



jury, nor did any of the Maywood aters testifybefore thegrand pry. (Pl. Resp. to Wheeler

56.1 at § 35; Pl. Resp. to Collier/Mobley 56.1 at { 67, 8uring the grand jury testimony,
InvestigatorMacklin testified about several instances of contact betwdemnian andVade
including testimony about Wadsuwpplying Thurman with a bullet proof vest (Pl. Add’'l 56.1 at

Ex. E, Pgs. 31, 334, the call from Wade to Thurman on December 9, 2004 about police activity
in Thurman's aredPIl. Add’'l 56.1 at Ex. E, Pg. 40), and the call from Wade to Thurman on
December 122004 alerting Thurman that one of his employees had been pulled over by a police
officer (Pl. Add’l 56.1 at Ex. E, Pg. 48-49).

Proceedings in People of lllinois v. Arian Wade, IL # 05 CR 4334

On July 11, 2007, Plaintiff's criminal defense attorney filed a motion to suppress
evidence in Plaintiff's criminal case, allegirtgat the search warrant applicatieontained
deliberate and material misrepresentatiopgvestigatoMarkvart (Pl. Resp. to Wheeler 56.1
at 1 36). Specifically, the motion to suppress, referred to as Enarntks motion,” ated to the
fact that Markvart based his probable cause on the alleged December 9, 2004 stdteraknt
madeby LieutenantMobley. The motion highlighted that the probable cause was based not on
the atual statement but rather orD@cember 15, 2004 memorandum of tiwdit call which was
referenced in ®ecember 13, 200dhema (PIl. Resp. to Wheeler 56.1 at { 36, 37).

The state criminal court overseeing Plaintiff's criminal case held armady learing
on theFranksmotion on December 10, 2007. (PIl. Resp. to Collier/Mobley 56.1 at 179). During
the evidentiary hearing, Plaintiff's criminal defense attorney arduatdthe officers involved in
the investigation “worked backward and changed the date of the announcement fronbd&ecem
13 to Deember 9 because attendance rés@howed that Wade did not work on th& b8t did

work on the 8.” (PI. Resp. to Collier/Mobley 56.1 at 180)The state court specifically asked



Wade’s criminaldefense attomy how he could explain the recorded call between Wade and
Thurman on December 9, 2004 to report police activity, to which Wade’s criminal defense
attorney replied thathe call and the announcement wégiesquare peg in a round hole.” (PI.
Resp. to Collier/Mobley at 1 81, 82)The state courtleniedWadeés Franks motion after
finding that notwithstandingd-ieutenant Mobley’'s “sloppy police work” the testimay of
Macklin, Markvart and Wheeler that the statement was in fact made on Decen20@4%as
credible such that Wadéailed to show that Markvart knowingly or recklessly disregarded the
truth in preparing his affidavit in support of the search warrant. (Pl. Resp. to Ghluel
56.1 at 1 85, Collier/Mobley 56.1 Ex. K at 365In hs oral ruling denyingWade’smotion to
reconsider the ruling denying theanksmotion, the criminal court statex follows:
From what | heard angleadings, certainly there is ample argument for
impeachment of especially Commander Mobley and the manner in which he
prepared the documenBut that doesn’get around the direct testimony of which
Markvart and other officers were present for at the announcement and the alleged
warning to Hosie Thurman by Mr. Wade that occurred on a particidae. So |
still don’t believe that the defense has shown a knowing or reckless disregard for
the truth. Motion to reconsider is denied.
(Wheeler 56.1 at Ex. H); (Pl. Resp. to Collier/Mobley 56.1 at  87) (emphasis added).
At Plaintiff's criminal trial, Officer Macklin testified that on December 9, 2004rfif&
was at roll call and latecalled Thurman to warn him that police would be present around
Thurman’s gradmother’'s house. (Collier/Mobley Resp. to Pl. Add’l 56.1 af74] 86).
Following a jury trial, Plaintiff was acquitted of all criminal charges on April 14, 2008. (PI.

Resp. to Wheeler 56.1 at  38).

Prior Proceedings in Federal Court

On May 20, 2008, Plaintiff fled a multiple count suit against Defendants other

officersin federal court thatvas assigned to this CourPl. Resp. Wheeler 56.1 at | 4égpalso



Wade v. Maobley, et al08 C2931 (N.D. Ill. May 20, 2008). The initial complaint included three
federal claims pursuant to 42 U.S.C. § 1983, and was amended shortly thereaftend® incl
additional pendant state law claims. (Pl. Resp. Wheeler 56.1 at |1 45, 46). Thigr@uied
Plaintiffs March 16, 2009 motion to voluntarily dismiss the case in, ghsimissedwith
prejudice the thretederal claimghen pendingaind declined juddiction over the remaining state

law claims. (Pl. Resp. Wheeler 56.1 at § 48). On March 20, 2009 Plaintiff filed aatotipl

the Circuit Court of Cook County for malicious prosecution, false imprisonment, ornahti
infliction of emotional distresand conspiracy. (Pl. Resp. Wheeler 56.1 at { @9) September

10, 2009, Plaintiff amended his state court action to add a claim for violation of histaghts
equal protection under 42 U.S.C. § 1983. (Pl. Resp. Wheeler 56.1 at { 50), whereupon
Defendats removed the action again to federal court. (Pl. Resp. Wheeler 56.1 at § 51). On
November 15, 2010, this Court granted Plaintiff’'s motion to dvekv several state court claims.

(Pl. Resp. Wheeler 56.1 at  52). On March 3, 2011, this Court denied Defendants’ motion to
dismiss the equal protection claim on statute of limitations grounds, whereupon #igimgm
Defendants answered the claims now pending before this Court. [Dkt. 26, 28, 32].

STANDARD OF REVIEW

Summary judgment is appropriate where the “pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavitsyjfslmow that there is no
genuine issue as to any material fact and that the movant is entitled toejutdgs a matter of
law.” Fed.R.Civ.P. 56(c). Summary judgment is warranted where no rational trigctafduld
find for the nommoving party.Trade Fin. Partners, LLC v. AAR Coy®73 F.3d 401, 406 (7th
Cir. 2009). In determining whether a genuine esf fact exists, the Court must view the

evidence and draw all reasonable inferences in favor of the party opposing tlo®. moti



Bennington v. Caterpillar Inc275 F.3d 64, 658 (7th Cir2001);See also Anderson v. Liberty
Lobby,Inc., 477 U.S. 242, 255 (1986). The Court is not required to “draw every conceivable
inference from the recordonly those inferences that are reasonalBafnk Leumi Lelsrael,
B.M. v. Lee928 F.2d 232, 236 (7th Cir.1991).

However, the Court will “limit its analysis of thedis on summary judgment to evidence
that is properly identified and supported in the parties' [Local Rule 56.1] staggniaridelon
v. Chicago Sch. Reform Bdf Brustees233 F.3d 524, 529 (7th Ci2000). Where a proposed
statement of fact is supporteg the record and not adequately rebutted by the opposing party,
the Court will accept that statement as true for the purposes of summary judghreoht
adequate rebuttal requires a citation to specific support in the record; an unsatiestalanial is
not adequateSee Albiero v. City of Kankake246 F.3d 927, 933 (7th Ci2001); Drake v.
Minnesota Mining &Mifg. Co, 134 F.3d 878, 887 (7th Cir. 1998R{ule 56 demands something
more specific than the bald assertion of the general truth of a partoatéer [;] rather it
requires affidavits that cite specific concrete facts establishing themoeasof theruth of the
matter asserted.”).

DISCUSSION

Equal Protection

Plaintiffs only federal ciim is one for violation under 42 U.S.C. § 1983 of his
Fourteenth Amendment constitutional right to equal protection under tee I@enerally, equal
protection claims involve charges of singling out members of a vulneratg dgor unequal
treatmentatributable to the stateSeelLaBella Winnetka, Inc. v. Village of WinnetlG28 F.3d
937, 941 (7th Cir. 2010Q)Bell v. Duperrault 367 F.3d 703, 707 (7th C2004). But it also bars

state action that “irrationally singles out and targets an individual for discrimynaéatmenit

10



as a secalled “classof-one,” although such claims are difficult to provieaBella, 628 F.3d at
941 (citingReget v. City of La Crossg95 F.3d 691, 695 (7th Cir. 20103ge alsdMcDonald v.
Winnetka 371 F.3d 992, 1001 ¥ Cir. 2004). A plaintiff alleging a clas®f-one equal
protection claim must prove that a state actor intentionally treated him differemlyother
similarly situated individuals, and that there is, at a minimuam,rational basis for that
differencein treatment.SeeSrail v. Vill. of Lisle 588 F.3d 940, 943 (7th Cir. 2008ngquist v.
Oregon Dep’t of Agrig.553 U.S. 591 (2008) (quotingllage of Willowbrook v. Olegtb28 U.S.
562, 564(2000). Because Plaintiff has presentedgenuine issue of material fact regarding the
existence ofsimilarly situated individuals othe absence of eational basis for prosecuting
Wade Defendard’ motions for summary judgmentnoWade’s equal protectiomlaim are
granted.

A. Plaintiff Presents Insufficient Evidence oBimilarly Situated Individuals.

In order to prevail on a clagsd-one equal mtection claim, a plaintiff must present
evidence of at least ersimilarly situated individuakho is “prima facie identical in all relevant
respectsor directly comparabl§to the plaintiff] ... in all material respects."United States v.
Moore 543 F.3d 891, 896 (7t€ir. 2008) (citingRacine Charter One, Inc. v. Racine Unified
Sch. Dist. 424 F.3d 677, 680 (7th Cir. 20059ellars v. Gary453 F.3d 848, 850 (7th Cir. 2005)
(same). While the similarly situated analysis follows no precise formula, it is cledr tha
“similarly situated individuals must be very similar indeed.&dBella 628 F.3d at 942 (quoting
McDonald v. Village of Winnetk&71 F.3d 992, 1002 (7th Cir. 2004 Whether individuals are
similarly situated to a plaintiff is generally a fact question for the jury; howéaecourt may
properly grant summary judgment where it is clear that no reasonable jury calkthdt the

similarly situated requirement has been meé¥itDonald 371 F.3d at 1002.

11



In the context of wrongful investigation or prosecutiomlantiff must show that other
individualsnot prosecutedvere similarly situated “in relevant respectddcDonald 371 F.3d at
1005. As theMcDonaldcourt noted in analyzingfactually similar situation to Wadk in cases
in which wrongful investigation or prosecution is the basis for the -ofasse claim, it is
appropriate to draw on the law regarding “selective prosecutiains. Seeid. Selective
prosecution casemake clear that “in ordefor an individual to be similarly situated [for
selective prosecution purposes] the evidence against the comparator must bentasstor
stronger’ than that against the person arguing there has been an equabpreteleiion.” 1d.
at 1006 (collecting cases)Iindividuals are similarly situated “when their circumstances present
no distinguishable legitimate prosecutorial factors that might justifgking different
prosecutorial dcisions with respect to themId. (quotingUnited States v. Hasting&26 F.3d
310, 315 (4th Cir. 1997)).

Wade attempts to satisfy the “similarly situated” requirement through two different
avenues First, Plaintiff suggests that Officers Yancy, Wlez, and Codos are similarly situated
individuals in that they also accepted bribes from Thurman in exchange for itilorm&/adés
position simply ignores the ample evidence in the record that Officers Yancy, Cobos and
Wheeler were workingundercover and hand-hand with the State’s Attorney’s Office on
Operation Pocket Changat the time they accepted bribes from Thurmand that their
interactions with Thurman were part of that investigation dode at the direction of the
investigators. SeeWheeler 56.1 at Exs. RB, RB-2. The actions o#vadein interacting with
Thurman, on the other hand, were\Wadés own admission unknown to the Maywood Police
Deparment or Operation Pocket Change, and are uncorroborated other than his own statement

that he had an undisclosed confidential informant relationship with Thurman.

12



SecondWadeattempts to show thdtte was treated differently by virtue of the fact that
other than the December 9, 2004 meplasutenantMobley never backdated memes a
generapractice; therefore, argues Wade, it can be inferred that Lieutenant Molaleyl tv¥ade
differently from all otker officers about whom memos wewgitten. This position fails to
demonstrate “similarly situated” for two reasons. First, in support sfpibsition,\WWadepoints
to three isolated memoranda written by Officer Mobley owerSyear period that were not
bacldated or redrafted. hfee memoranda written across-gear periods far from any type of
studied approach to all memoranda written by Lieutenant Mobley and does nothing éo refut
LieutenantMobley’'s deposition testimony thahat while backdating the December 9, 2004
memowas an anomalfze “wouldnt say it never happen&a other instances(Mobley Dep.,

Pl. Add'l 56.1 at Ex. Q). Additionally, Wadeés suggestion that the three other memos
demonstrate simitly situated individuals who were treated differently significantly
undermined by the fact that owé the three memos to which Wageints is a memabout
Wadeon an unrelated ssie,which memoWadeadmits was not backdated@his undermines any
insinuation that Lieutenant Mobley treated Wade differently from other ohaas about whom
he drafted memoranda.

Second, the memoranda argument generally is fégtsmhilar to the argument raised
and rejected iltMcDonald To meet his burden to show that similarly situated individuals had
been treated differelyt the McDonald plaintiff argued thate was similarly situated to every
residentof the townthat had been investigated followirgg residential fire, but that he was
treated differently becaudes was the only investigation which the fire department did not
first rule out all norarson causes before making a determination of a&es.McDonald371

F.3d at 100304. The McDonald court rejected thigvidencefor severalreasons, including the

13



fact that the other investigations wdor different fires with differeh evidence and different
circumstanceshat could not be considered sufficiently similarthe fire that occurred at the
plaintiff's home Id. at 1004. Likewise, Wadegresents evidence thiaeutenantMobley did not
change dates in three other memos, one about discipline of an officer, one abostwkzéad

used up their sick time, and one about a 911 dailt these memos concern different subject
matter than Lieutenant Mobley’'s memorandum abouthe December 9, 2004 incident.
Additionally, there is no indication in the record that these three memoranda were at any point
reviewed for acuracy. It is entirely possible that had they been revieagaas the December

9, 2004 memo, these other menmoight have been determined to also contain eandsneed
redrafting. Like the plaintiff ifMcDonald the facts surrounding the three memoranda have not
been shown to be similar to those surrounding the December 9, 2004 memo, and it is therefore
insufficient evidence of the existensiilarly situated individuals who were treated differently.

B. There was a Rational Basis to Prosecute PIdiff.

Even assuming that the “similarly situated” requirement could be met, Plaintifbican
meet his burden to present genuiaetualissuesas to the absence afrational basis foWades
prosecution. After satisfying a showing of similarly situated individuals, a plaintiff must be
able to present a genuine issue of material fatd &g motive for the state actor’s condu@s
discussed in the receanh banoopinion inDel Marcelle v. Brown CoumgtCorp.,the appropriate
standard for determining a state actaristive is preseatly in dispute in this circuit. See Del
Marcelle v. Brown County Corp.680 F.3d 887 (7th Cir. 2012gif bancplurality). TheDel
Marcelle court, sittingen bang split asto whether clas®f-one claims should be subject to a
simple rational basis standard, or a rational basis standard togethersaitie @videncthat the

state ator acted with improper personal motivations, also described as animdus.Other

14



circuits have also split over whether animus is required to prove aalasse case.See id. at
892 (collecting cases).

In the casebefore this Court, howevethatdebate is mootEven under the moienient
of the twoDel Marcelle approache®Vadeés claim fals because he cannot present a genuine
issue of material fact that Defendants lacked a rational bastedworactions “Classof-one
claims cannot rest on governmental activity that is discretionary bgrjesigood description of
prosecutorial sel¢wity in criminal law.” Avila v. Pappas591 F.3d 552, 5655 (7th Cir.
2010); Moore, 543 F.3d at 900 (“Because a-rationalbasis challenge to the exercise of
prosecutorial discretion is doomed to failure, [the defendant’s] -oflagse argument is
foreclosed for this reason as well.8ge also Murphy v Village of Plainfigeld F. Supp. 2d-,
2013 WL 169995 (N.D. Ill. Jan. 16, 2013Avila and Moore foreclose classf-one claims that
are based on a rational basis challenge to prosecutorial discrdidegd, it is apparent at this
stage in the case that the facts supporting thesofeone claim and the malicious prosecution
claim entirely overlap, making it barred by the additional grounds that fiisimtay not bring a
statelaw malicious prosecution claim under cover of a federal constitutionat gia § 1983.
Newsome v. Mcébe 256 F.3d 747, 761 (76ir. 2001).

Even if Avila, Moore, andNewsomalid not bar plaintiff from arguing no rational basis
for prosecution as matter of law, the undisputed facts show probable cause faeshearza
prosecution of Wade. “Probablause is a rational basis for official action” that will defeat a
classof-one claim. Avila, 591 F.3d at 5545 (citing Schor v. Chicago576 F.3d 775, 7789
(7th Cir. 2009).The entirety of Wadeés case rests upon the December 9, 2004 memo, which
Wadeas®rts create genuine issue as the validity of the testimony that Lieutenant Mobley

made an announcement at roll call on December 9,, 20@thereforeimpugnsMobley’s, and

15



presumablythereforethe other DefendantshotivationstowardWadewhen they prticipated in
the investigation and prosecutionWwfide But Wadehas shown no link between tbecember
9, 2004 memo, or the Defendgnand the indictment of Plaintiff.It is undisputed that none of
the drafts of memo about the December 9, 2004cedliwere presented to the grand jurly is
also undisputed that none of the Defendaessified before the grand jury that indictéthde
Wadewas indicted byan independent third party grand juoy the basis of evidence other than
the evidence abduwhich Wade complains Macklin, who is not a defendant in this case,
testified before the grand jury about numerous instances of contact b&taeeand Thurman,
including, but no limited to, the Decemlved, 2004 call between Wade and Thurman alerting
Thurman topolice activity around the house. Macklindgposition testimony in this case is
consistent with his testimony at tReankshearing that he was personally notified on December
9, 2004, while he was standing in the wire room, that the rolaoalbuncement had been made.
(Collier/Mobley 56.1 at § 22).

Plaintiff's sole responses to this evidence are that he had a confidential informant
relationship with Thurman that explains their frequent contact, and that the Dec®n#@84
roll call is deliberate falsification of evidence hyeutenant Mobley.A review of the testimony
of Macklin beforethe gand jury reveals no referenceltutenantMobley or theDecenber 9,
2004 memas the source of Macklin’'s knowledgeat he presented to the grand jurisee PI.
56.1 Add’'l Fact at Ex. E)Likewise, at thdrrankshearingthe judge addressed the three memos
and creditedMarkvarts testimonythat he wagresent on December 9, 2004 at the wire room
location during the period when the roll call announcement was being made together with the
subsequent call that afternoon occurred between Wade and Thurman (Pl. Add’'l 56.1 at Ex. O

Pgs. 6971). And even assuming Wade’s justification for his contacts with Thurman as a
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confidential informant— a justification supported solely by Wade’s affidavito be true, as
required at this stage in the proceedings, it is nonetheless undisputed that Wadeolde
anyone at the Maywood Police Department or the State’s Attorney’s alitg his relationship
with Thurman. Without the Maywood Police Department or the States Attorney having know
about Wade’s purported confidential informant relationship with Thurman, th&intgrhad
probable cause to perceive the continued contact and communication between Thurman and
Wade as illicit.

To the extent that Plaintiff is in fact arguing that the search warrant fortifflain
residence, which may or may not have produced some of theevidence that was presented
to the grand jury (a fact which neither party has argued one way or the wHwbtained
through the use of the December 9, 2004 memos, the validity skttreh warrant has already
been addressdoly a court througtihe Franks hearing. The court hearing Plaintiff's crimitha
case expressly fourstlring theFrankshearingthat the testimony before it, which testimony was
not provided by any of the Defendantsupportedhat the testifying officers had personal
knowledge that the December 9, 2004 roll call announcemasitmaeé on December 9, 2004,
notwithstanding anything written or not written in tbecember 9, 2004 memos. The judge
adjudicating Wade’s criminal proceedings made particular findings regatide credibility of
these officers and denied Wad&mnksmotionto exclude evidence obtained from the search of
Wade’s home. Defendants have shown several avenues by which the prosecution in Wade’s
criminal case had probable cause to continue its investigation and prosecution of Wade, eve
taking the evidence about which Wade complains out of the picture entirely. De$ndant
undisputed showing of probable cause defeats Wade's-aflasge claim regarding the

Defendant police officers and their role in Wade’s investigation, arrest, aséecoition.
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Il. Plaintiff's Malicious Prosecution Claim also Fails.

Plaintiff also has a pendant std& claim for malicious prosecution. As a general
matter,where “the sole basis for invimlg federal jurisdiction is naxistent ... the federal courts
should not exercise supplemtal jurisdiction over [a plaintiff's] remaining state law claims.”
Williams v. Aztar Indian&amingCorp, 351 F.3d 294, 300 (7th C2003). This rule, however,
is subject to three exceptions: (1) wherfiliag of the state claims is barred by the statof
limitations; (2) where substantial judicial resources have already beemd®g on the state
claims; (3) and when it is clearly apparent how the state claim is to be dedidikans v.
Rodriguez509 F.3d 392, 404 (7th Cir. 2007).

In the present case, the issues between these two parties aveefre this Court since
2008. After dismissinghe thempendingfederal claims,ite pendant state claims wedesmissed
for lack of jurisdiction and refilled in state court. The claims wemovedto this Courtagain
as a new related case in 20dfter the filing of the equal protection clasfsone claimand have
been litigated before this Court for nearly thmeere years. The briefing for the summary
judgment motion that is the subject of tdpinion lasted more than six months and generated
more than D00 pages of record. This, alone, migbhstitute the expenditure t$ubstantial
judicial resourceson this case. More importantly, in light of the discussion of probable cause
abovein the context of the equal protection analystsjs clearly apparent how the state
malicious prosecution claim is to be decided. “If the district court, in decidfadeaal claim,
decides an issue dispositive of a pendant claim, there is no use leawvilagteh to the state
court.” Williams 509 F.3d at 404 (quoting/right v. Associated Ins. Co29 F.3d 1244, 1251
(7th Cir. 1994). Therefore, this case falls into the exception for exercising supplemental

jurisdiction in order to decide the maliciou®gecution claim.
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To establisha claim for malicious prosecutiamder lllinois law,Wademust show'(1)
the commencement or continuation of an original criminal or civil proceeding bethedants;

(2) termination of the proceeding in his favor; (8¢ absence of probable cause; (4) the presence
of malice on the defendants' part; and (5) damag&svearngenkEl v. Cook County Sheriff's

Dept, 602 F.3d 852, 86@7th Cir. 2010) (citingRoss v. Mauro Chevrole861 N.E.2d 313, 319

(ll. 2006)).1t is well-established that the existence of probable cause forms a complete defense
to a malicious prosecution claimLogan v. Caterpillay 246 F.3d 912926 (/th Cir. 2001).
“Under lllinois law, a grand jury indictment igrima facie evidence of probable cam$
SwearngenEl, 602 F.3dat 863 (citing Bontkowski v. United State28 F.3d 36, 37 (7th Cir.
1994) see alsd-reides v. Sani-Mode Mfg. C&11 N.E. 2d 286, 289 (lll. 1965).

Wade fails to rebut thexistenceof probable causender lllinois lawfor the same
reasons as he failed demonstrate the absence tib@atdasis for his prosecution that defeated
his classof-one equal protection claim Wade was indicted by a grand jury on the basis of
testimony about numerous calls between Wade and Thurman, including but not loniked t
December 9, 2004 cdilom Wade to Thurman about police activityThurman’s area. Wade
does not deny that he made the talThurmanthat was recorded by investigators,deny the
other calls between himself affithurman that were also recorded as part of the investigation.
Defendants sufficientlgemonstrated pratble cause to criminally prosecMéade. As probable

cause existed for the prosecution of Wade, his malicious prosecution claim fails.
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CONCLUSION

For the reasons stated herddefendants’ motions for summary judgment are granted.

b
Virginia A /Kendall
U es District Court Judge
Northern District of lllinois

Date: September 6, 2013
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