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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHUBB INDEMNITY INSURANCE )
COMPANY, as subrogee of GORDON )
SIEGEL, M.D. and CLARI WECHTER, )
)
Plaintiff, )
) Case No. 10 CV 7111
V. )

) Judge Robert M. Dow, Jr.
21 EAST CEDAR, LLC; ICON DESIGN & )
DEVELOPMENT, INC.; CODEX EXC, INC.; )
BILL KOKALIAS; SWAIN DEVELOPMENT )
CORPORATION; AXIOS ARCHITECTS & )

CONSULTANTS, LTD d/b/a AXIOS )
CONSULTANTS & DESIGN/BILL G. )
KOKALIAS ARCHITECTS & DESIGN; )
DEMETRIS GIANNOULIAS; GEORGE )
GIANNOULIAS; GROUND ENGINEERING )
CONSULTANTS; GEO SERVICES, INC; )
and SHORELINE STEEL, INC., )
)
Defendants. )

)
MEMORANDUM OPINION AND ORDER

Before the Court are Defendants Ground Begring Consultants’ and Geo Services,
Inc.’s joint motion for reconderation [217]; Defendant @und Engineering Consultants’
motion for partial summary judgment [224], whiDefendants Codex Exc, Inc., Geo Services,
Inc., Axios Architects & Consultds, Ltd., and Bill G. Kokalias va joined, see [232]; [245];
and Defendants Demetris Giannoulis, Georgenalis, and 21 East Cedar, LLC’s joint motion
to join Defendant Ground Engineering Consultantstion for partial summary judgment [235].
For the reasons stated below, the Court denies the motion for recahsid¢?17], grants the
motion to join Ground Engineering Consultantsotion for partial summary judgment [235],

and grants in part and denies in part the omotor partial summary judgment [224]. This matter
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is set for status on July 1, 2014 at 9:00 a.m.
l. Background

Plaintiff Chubb Indemnity Insurance Co.QHubb”) provided property insurance to Dr.
Gordon Siegel and Clari Wechtgthe insureds”), who ownednd resided in a single-family
residence located at 25 EaSedar Street, Chicago, lllinois. The insureds’ home sustained
significant damage contemporaneous with demolition, excavation, and construction taking place
on an adjacent lot located at 21 East CedageStr Plaintiff paid out policy benefits to the
insureds, who are not involved in the action, @deeking to recover from Defendants in its
capacity as the insuredsubrogee. Each Defendant alldiehad some involvement in the
project at 21 Eastedar Street.

Plaintiffs fourth amended complainfl82] asserted claims under the Adjacent
Landowner Excavation Protection Act (“ALEPAJ65 ILCS 140/1, against Defendants 21 East
Cedar, LLC (“21 East Cedar”), Demetris Gmulias (“D. Giannoulias”), George Giannoulias
(“G. Giannoulias”), Swain Development Corption (“Swain”), lcon Design & Development,
Inc. (“lcon”), Codex Exc (“Codex”), Bill G. Kokalias (“Bkalias”), Axios Architects &
Consultants, Ltd. (“Axios”), Ground Engineerif@onsultants (“Ground”), Geo Services, Inc.
(“Ge0”), and Shoreline Steel, In¢'Shoreline”). Se¢182] (Counts I, IV, VII, IX, XlI, XV, and
XVIII). Plaintiff also claimed that Defendants 21 East Cedar, D. Giannoulias, G. Giannoulias,
Swain, Codex, Kokalias, Axios, Ground, Geo, @fibreline violated bago’s “Excavation
Work on Private Property” OrdinancéMun. Code of Chi. 88 13-124-386t seq. (“the
Ordinance”). Seead. (Counts II, V, X, Xlll, XVI, and XIX). Plaintiff further alleged that
Defendants Swain, Icon, Codexokalias, Axios, Ground, Geo, anti@eline acted negligently.

Seeid. (Counts I, VI, VIII, XI, XIV, and XVII).



Defendants Axios, Kokalias, Geo, aftound moved to disrss the ALEPA counts
against them on the basis that they were not &a/imor possessors of land” subject to liability
under the statute. These same four Defersdals#o moved to dismiss the Ordinance counts
against them on the basis that they did notadigttiperform excavation work.” Defendant Geo
alone moved to dismiss the negligence countregai. The Court granted Defendants’ motions
as to the Ordinance counts but denied them as to the ALEPA and negligence counts. See [211].
Defendants Ground and Geo jointly have moveddoonsideration of thedirt’s denial of their
motion to dismiss the ALEPA counts. See [217].

Defendant Ground also has moved for iphrsummary judgment “on the issue of
whether Plaintiff's claimed damgas are, as a matter of law, ensuing losses as defined under
Plaintiff's first-party insurance policy.” [224] at 1. Defdants Geo [228], Codex [229], and
Axios and Kokalias [240] moved to join the masti The Court granted their motions to join.
See [232]; [245]. The @urt also grants Defendants 21 E@sdar’s, D. Giannoulias’s, and G.
Giannoulias’s joint motion [235] to join Grourgdinotion for partial summary judgment.

. Motion for Partial Summary Judgment

A. Local Rule56.1

Local Rule of Civil Procedure 56.1 requimgarty moving for summary judgment to file
“a statement of material facts & which the moving party comds there is no genuine issue
and that entitle the moving party to a judgmend asatter of law.” N.D. lll. R. 56.1(a)(3). The
statement “shall consist of sharumbered paragraphs” that nete “materials relied upon to
support the facts set forth.” N.D. lll. R. 56)( The party opposing summary judgment is then
required to file “a response to each numbered paragraph in the moving party’s statement,

including, in the case of anysdigreement, specific referencesthe affidavits, parts of the



record, and other supporting materialsa@lupon.” N.D. lll. R. 56.1(b)(3)(B).

“The obligation set forth in LocaRule 56.1 ‘is not a mere formality.’Delapaz v.
Richardson 634 F.3d 895, 899 (7th Cir. 2011) (quotwldridge v. Am. Hoeschst Cor4
F.3d 918, 924 (7th Cir. 1994)). “Because of tmportant function local rules like Rule 56.1
serve in organizing the evidence and idenidyidisputed facts,” #h Seventh Circuit has
“consistently upheld the district ad’s discretion to require striciompliance with those rules.”
F.T.C. v. Bay Area Bus. Council, Inel23 F.3d 627, 633 (7th Cir. 2005); see d&acco V.
Vitran Exp., Inc, 559 F.3d 625, 632 {7 Cir. 2009);Waldridge v. Am. Hoechst Cor24 F.3d
918, 922 (7th Cir. 1994) (collecting cases).

Neither Defendant Ground, the initial movanor any of theDefendants who have
joined Ground’s summary judgment motion, file@ tstatement of facts required by Local Rule
56.1(a). Plaintiff nonetheless properly filed the responsiveratit required by Local Rule
56.1(b)(3), see [237], which did not prompta@nd or any of the other moving Defendants to
correct their omission. Ordinayijlthe party that negtts to file a Local Rule 56.1 statement is
the one responding to the motion for summary joeigt. The consequence prescribed in Local
Rule 56.1 for that violation is that “[a]ll materitdcts set forth in the atement required of the
moving party will be deemed to be admitted unless controverted by the statement of the
opposing party.” N.D. Ill. R. 56.1(b)(3)(C); see akpex v. Digital, Inc. v. Sears, Roebuck &
Co, 735 F.3d 962, 965 (7th Cir. 2013). Here, tmu€ is confronted wh the more unusual,
reverse situation, in which the moving parti)efd to comply with Leal Rule 56.1 by submitting
a statement of material facts iretfirst instance. Per the plaimtguage of the rule, “[f]ailure to
submit such a statement constitutes grounds foatlehthe motion.” N.D. lll. R. 56.1(a).

“[lt is clear that the decision whether tpply the rule strictly or to overlook any



transgression is onefldo the districtcourt’s discretion.” Little v. Cox’s Supermarket31 F.3d
637, 641 (7th Cir. 1995). The Cous tempted to exercise ithscretion to deny the motion in
light of Defendants’ violation okocal Rule 56.1. All of the Defelants that filed or signed on
to the motion are represented by counsel drallg have been alerted to their omission by
Plaintiff's responsive statement, which expigsaverred that “Defendant, Ground Engineering
Consultants (‘GEC’), did not ingtle a L.R. 56.1(a)(3) statementwfdisputed material facts to
which Plaintiff can respond.”2B7] 1 1. The Court finds it prefdsle at this juncture, however,
to address the motion on the meatsl move this case forward to eent that it can. In doing
so, the Court will deem admitted for purposes of this summary judgment motion the relevant
facts properly set forth in Plaintiff's 56.1 staterhefhe Court also considers the terms of the
insurance policy at issue, whighas placed in the record by both Plaintiff, see [237-3] & [237-
4], and Ground, see [226-1] & [226-2|nd the other evidence in thecord. See Fed. R. Civ. P.
56(c)(3).

B. Facts

Plaintiff was party to an insurance caut with Dr. Siegel, who along with Clari
Wechter owned a home located2& East Cedar Street in iCago. See [237] 1T 2, 13. The
terms of the insurance contract werefseth in Policy No. 131906170@00001 (“the policy”).
Id. § 13. It is undisputed that the insuredsu$® sustained damage. Evidence in the record
suggests, particularly when construed in thghtlimost favorable to Plaintiff, that some
combination of Defendants’ actions at 21 Easl@eStreet caused the damage. See [224] at 10
(“[N]Jothing in the court record contradicts thegiton that the damages sustained to the insured
residence were caused by Projed&terd construction activities.”).

Under the all-risk policy, a “covered loss”defined as “all risk ophysical loss to your



home or other property covereunder this part of your Maspiece Policy, unless stated
otherwise or an exclusion apdié [237] 1 15. Termece Young (“Young”), te claims adjustor
assigned to the insureds’ claim, see [237] 11 12dét&rmined that the damage to the insureds’
home was covered under the polidg. T 16.

Defendants asked Young about several poligjiusions at his deposition. All of the
potentially relevant exclusionprovide that “ensuing coveteloss[es]’ are covered. For
instance, one of the elxisions provides:

Faulty planning, construction or maintenance. We do not cover any loss

caused by the faulty acts, errors orissions of you or any other person in

planning, construction or mdaenance. It does not matter whether the faulty acts,

errors, or omissions take place on or off the insured property. But we do insure
ensuing covered loss unless anothecleston applies. ‘Planning’ includes

zoning, placing, surveying, designing;ompacting, setting specifications,

developing property, and establishing buitficodes or constrtion standards.

‘Construction’ includes materials, workmship, and parts or equipment used for

construction or repair. [237-3] at B4-9.

The policy defines “caused by” to “mean any loss that is contributed to, made worse by, or in
any way results from that peril.” [237-3]B#-7. The policy does not define “ensuing covered
loss” or “ensuing.”

Young testified that the “fdty planning, construction or maintenance” exclusion was not
applicable to the insureds’ lossbecause the work at 21 E@€stdar Street “wasn’t work being
directed by our insured. It wasn’t work comtieed by our insured.” [226] at 95:18-20; see also
[237] 1 17. Young further assertttht this exclusion and the others in the policy “apply to that
specific property” and do not “apply to a neighls property, because a neighbor is performing
the work.” [226] at 97:10-122B7] 1 17. Young laterxplained in an affidav that the “purpose

of including a faulty planning, construction oraintenance exclusion * * * is that damage

stemming from such activity is deemed to occlr that situation, thésured would look to the



construction contracts and conti@ast to address thedly construction.” [237-2] 1 4. Young
further reiterated his position that “this exetus applies only for damages that result from
planning, construction or mainten@nimitended for the insured riskld.; see also [237] 1 18. It
is undisputed that Plaintiff in fact paid benetsthe insureds underdtpolicy and now seeks to
proceed as a subrogee.

C. Legal Standard

Summary judgment is appragie where “the movant shewthat there is no genuine
dispute as to any material faatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). In determimy whether there is a genuinesplite of fact, the Court “must
construe the facts and drawl aeasonable inferences in tHght most favorable to the
nonmoving party.”Foley v. City of Lafayet{e359 F.3d 925, 928 (7th Cir. 2004). To avoid
summary judgment, the opposing party mustbggond the pleadings and “set forth specific
facts showing that there is a genuine issue for trAhderson v. Liberty Lobby, Incd77 U.S.
242, 250 (1986) (internal quotation marks and citation omitted).

Ground did not move for summajpydgment on any particulataim or defense, or even
part of an identified clan or defense. See Fed. R. Civ.5B(a). It did notfor instance, argue
that it is entitled toydgment as a matter of law on Count XIVo the contrary, Ground resisted
Plaintiff's efforts to pin its motioro a particular theory or clainsee [238], and maintained that
it seeks partial summary judgment “on the issueluéther Plaintiff's claimed damages are, as a
matter of law, ensuing losses as defined undentiffa first-party insurace policy.” [224] at
1. Ground’s motion may have been more dffecin advancing the litigation had it sought
summary judgment as to a particular clainoara fully developed (rather than merely alluded

to) theory of defense. However, courts ntcapsider motions for partial summary judgment as



to particular issues or facts ancase, even if those issues are not in and of themselves dispositive
of a claim or case. See,g, Jordan v. Jewel Food Stores, InG43 F.3d 509, 513 (7th Cir.
2014); Gipson v. United State$31 F.3d 448, 452 (7th Cir. 2011) (“Gipson should have been
able to move successfully for partial summaggjnent, establishing a breach of the standard of
care and leaving only issues of causation andadgs for further proceedings.”). The Court
does so here in an attempt to atw@this protracted litigation.

D. Analysis

Relying on an interrogatorgnswer and depdsn testimony fromPlaintiff's claims
adjustor, Ground (and the other Defendants who have joined its motion) contends that Plaintiff
“has repeatedly stated that all of its ireils’ damages are ensuing losses and, accordingly,
covered under the policy.” [224] at 4. IndBnd’s view, “[t]his posin is legally untenable,
given the legal defition of ensuing loss,id., which Ground asserts is “a hazard or occurrence
that is separate and independentrfrthe original, direct loss.'Id. at 5. Ground thus contends
that “characterization of the damages as enslasges is a legal impossibility as there is no
subsequent, separate, or collateiamage following the damage sa&d to the residence at 25 E.
Cedar Street by the Projectenstruction activity.”Id. at 2. In other words, the losses cannot
by definition be both direct and ensuing. In aikinvein, Ground additionally suggests that it is
inconsistent for Plaintiff to assert that thedes to the insureds’ home were both “ensuing” and
covered under the policy, because “[i]f a policy exclusion does not apply, its ensuing loss
provision is, necessarily, inapplicabldd. at 8. Plaintiff respond¢hat the damages to the
insureds’ home were caukdirectly by the construction at 21 & edar Street and that the risk

of such damage was within the scope of —@mdered by — the insuredgolicy. See [236] at 9-



111

The construction of the provisions of arsunance policy is a question of law for the
Court. Travelers Ins. Co. v. Eljer Mfg., Inct57 N.E.2d 481, 491 (1IR001). In construing the
terms of a policy, “the court’s primary objective isagcertain and give effect to the intent of the
parties to the contract.ld. The Court construes the policy asvhole and “take[s] into account
the type of insurance purchased, the naturthefrisks involved, and ¢hoverall purpose of the
contract.” Id. (quotation omitted). If the languagetb& policy is susceptible to more than one
meaning, it is considered ambiguous and rbhastonstrued in favor of the insureld. This rule
of construction only comes into play when a policy is ambiguélabbs v. Hartford Ins. Co. of
the Midwest823 N.E.2d 561, 564 (lll. 2005). The Court “wilbt strain to find ambiguity in an
insurance policy where none existdfavelers 757 N.E.2d at 491 (quotation omitted). If policy
language is not ambiguous, the Court affords the terms their plain, ordinary, and popular
meaningjd., and applies the policy as writtenrlass it contravenes public policyHobbs 823
N.E.2d at 564.

The insureds’ policy was an “all-risk” policy that by its terms covered “all risk of
physical loss to your home or other propertyared under this part of your Masterpiece Policy,
unless stated otherwise or an esibn applies.” [237] 1 15. “Gerally, an ‘allrisk’ insurance
policy creates a special type obverage extending to risks not usually covered under other
insurance, and recovery under ‘all risk’ policy will, as a rule, be alloveefor all fortuitous

losses not resulting from misconduct or fraudless the policy contains a specific provision

! Plaintiff, evidently anticipating the next logical ssepf Ground’s apparent lelgstrategy of challenging
Plaintiff's position as a subrogee, also contendsiteahaintenance of this action is proper because the
insureds assigned their rights to Plaintiff, argumeydgaining to the “volunteer defense” have been
waived, and that even if such arguments are ndvesathey are not applicable in the context of
“conventional subrogation.” See [236] at 4-8.0@1d replies that these arguments are “non-responsive”
and “immaterial to the issue,” [238] at 2, and, acowly, does not engage them. See generally [238].
The Court need not and does not reach these arguments.

9



expressly excluding the loss from coverag€ihcinnati Ins. Co. v. AnHardware Mfrs. Ass’n
898 N.E.2d 216, 236 (lll. App. Ct. 1st Di&008) (quotation omitted); see al$MW Enters.,
Inc. v. Fed. Ins. C0619 F.3d 574, 576 (6th Cir. 2010) (“As all-risk’ policy, this insurance
policy basically covers everything unless spedificaxcluded.”). The lllinois Appellate Court
has explained that “[flortuitous means “lpgming by chance or accident, or occurring
unexpectedly or without known causeBd. of Educ. of Maine Twp. High Sch. Dist. 207 v. Int'l
Ins. Co, 684 N.E.2d 978, 981 (lll. App. Ct. 1st Did0Q97) (citing Black’s Law Dictionary 654
(6th ed. 1990)). “The determination of whetlaeloss is fortuitous is a legal question for the
court to determine.ld. (quotation omitted).

The parties agree that the insureds’ lsssere caused directly by the construction
activities at 21 East Cedarndeed, Ground has asked the Coufirtd, as a matter of law, “that
all the damages sustained to Chubb’s insureds’ premises are direct damages resulting from the
construction activities at 21 E. Cedar Streef224] at 16. Because the parties agree on this
issue, and, as Ground accurately notes, “nothing in the court record contradicts the position that
the damages sustained to the insured resievere caused by Project-related construction
activities,” [224] at 10, the Cougrants in part the motion for partial summary judgment on this
issue. Accordingly, it will be established goifmyward in this case that some aspect of the
construction at 21 East Cedar whe cause of the damage to thsuireds’ property.See Fed. R.
Civ. P. 56(9).

Claims adjustor Young repeatedly testifiat his deposition that the damage to the
insureds’ home resulting from the constructiorsvaa “ensuing loss.” Plaintiff made the same
representation in an interrogatory response. (“Here, ningligent conduct and statutory

violations of third parties caudedirect physical damage toethinsured building. Structural

10



damage arising from the negligent or otherwiskawful conduct of third parties is not expressly
excluded from the policy coveragenywhere. The damage that flowed from the negligent
conduct of others constitute[ed] an ensuingsJowhich remained covered under the policy.”)
Ground seizes on this phrasing, which it links t® plolicy’s various exclusions stating that “we
do insure ensuing covered loss unless another exclusion applies,&désitg’s failure to use
that policy term during his depositfoand Plaintiff's failure to invoke it in its interrogatory
answer. Ground suggests that Plaintiff's “chanaa¢ion of its damages as ensuing losses under
the policy is purely semantic arself-serving, designed to invokiee ensuing loss provision of
the Faulty Planning Exclusion in order to protégtcoverage determination.” [224] at 14. The
Court disagrees.

Plaintiff's legal position, aasserted by its counseés$ that “[dJamage to the Siegel home
arising from the negligent or otherwise unlawftdnduct of third part® as a risk, is not
expressly excluded from policy coverage anywhéberefore, Chubb appropriately paid for the
losses as the policy provided coverage. Themo exclusion in th€hubb policy that would
change this result.” [236] at 9-10. Th®sition is consistent with Young’s testimony and
Plaintiff's earlier interrogatorgnswer, both of which aver thtite losses to the insureds’ home
ensued directly from the construction activitiesl were not barred by yapolicy exclusions. To
the extent that Young’s testimony could be und&mtas contrary, it at best amounts to a legal
conclusion from a lay witness. Young’s testimdhgt the losses were “ensuing losses” does not
necessarily mean that the lesswvere within the “ensuingpveredloss” clause in the policy any
more than lay witness testimony that an act was negligekgsrialegally so.

The “ensuing covered loss” provision by its terms applies only when coverage is

2 Young used the policy term “ensuing covered losse$/ when reading from the policy at the direction
of defense counsel. Notably, defense counsel réspected to use the policy term “ensuing covered
loss.” Instead, counsel asked Young about “ensuing loss.” See [224-2].

11



excluded by the policy. Sd&al. of Educ. of Maine Twp. Highlsdist. 207 v. Int’l Ins. C0.684
N.E.2d 978, 984 (lll. App. Ct. 1st Dist. 1997) (jfe ‘exceptions’ clausevould bring within
coverage a loss from a covered p#rdt follows an excluded peril.”i;f. Friedberg v. Chubb &

Son, Inc. 691 F.3d 948, 953 (8th Cir. 2012) (interpmgtiidentical “faulty planning” exclusion
containing “ensuing covered loss” clause undemidsota law and concluding that “the ensuing-
loss provision excludes from coverage the nomaallts of defective construction, and applies
only to distinct, separable, ensuing losses” (quotation omitted)). Here, however, Ground has not
pointed to any evidence in thecord, legal authogt or rules of construction to support the
predicate conclusion that anyligy exclusion applies here. @&htiff has proffered a reasonable
interpretation of its policy, namely that thetiity planning” exclusion — the only one addressed

in Ground’s brief, see [224] at X0applies only to faulty planng, construction, or maintenance
related to work specifically related to and intended to improve or maintain the insured property.
See [236] at 10. This interprétan of the exclusion is reasdma in light of the type of
insurance purchased, the nature of the riskslted, and the overall purpose of the contract.
The exclusion conceivably could bead to apply to all “faultycts, errors or omissions of you

or any other person in plamg, construction or maintenanc#fiat happen anywhere in the
world, but such an interpretation would contravpoblic policy and leatb absurd results.

All-risk insurance policies are intended tayide recovery for alfortuitous losses not
brought about by an insured’s own misconductesmlthe losses are expressly excluded. It
would not make sense to interptiee policy to exclude coverage for mishaps entirely outside of
the insureds’ knowledge, control, potential supervision merely because they occur as a result
of another’s “construction” project rather th@ome other, equally fortuitous event. For

instance, if a building were being erected two blocks away and a crane dropped materials on the

12



insureds’ home, the loss would leatirely fortuitous to the insured; coverage should not be
denied merely because the loss came about daadiher’s “construction” project rather than,
say, a plane dropping the samaterials on the home.

The bottom line is that the Court cannot codeluas a matter of law, that the damage to
the insureds’ property fellithin the single iéntified policy exclusion. Therefore, it is irrelevant
whether an “ensuing loss” is one that caat®ut because of the construction — as Young
appeared to use and understdinel term — or one that happenseparate and distinct from a
“direct loss” that is not coved by the policy — as Ground m&ms. Ground, not Plaintiff,
appears to be engaging in a “semantic and self+sy” characterizatioof the damages here.
Ground has not demonstrated its entitlement toelg as a matter of law, so the Court denies
Ground’s motion for partial summary judgment oe iesue of whether Plaintiff's “damages
claimed in this litigation arensuing losses under the subjectfparty insurance policy.” [224]
at 16.

IIl.  Motion for Reconsider ation

A. Background

The lllinois Adjacent Landowner ExcavatioProtection Act (“ALEPA”), 765 ILCS
140/1, protects the owners obperties adjacent toroperties that are being excavat&toud v.
W.S. Bills & Sons, Inc255 N.E.2d 64, 68 (lll. App. Ct. 3d Dist970). In relevant part, the
ALEPA requires the “owner or possessor of lartdnding to make or to permit an excavation to
be made on his land” to “give due and reas@abtice in writing to the owner or owners of
adjoining lands and of adjoininiguildings and other structuresating the depth to which the
excavation is intended to be made and wthenexcavation will begin.765 ILCS 140/1(1). If

the excavation depth is projected to be notanihan eight feet b@wv grade, see 765 ILCS
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140/1(4), the “owner or possessaf the land to be excavatemust give the owner of the
adjacent property at least 30 days to take ptiweemeasures to shore up his property. 765 ILCS
140/1(1). If the excavation depth ojected to be deeper thamght feet below grade, the
“owner or possessor of the land on which the excavation is being made, if given the necessary
license to enter on adjoining laadd not otherwise, shall protabe said adjoining land and any
building or other structure thereomwjthout cost to the@wner thereof, by furnishing lateral and
subjacent support to said adjoining land and all buildings and structures thereon.” 765 ILCS
140/1(5). “Owners” or “pssessors” who fail to comply with treesequirements are liable to the
“‘owner[s] of adjacent property for any damage ® lmnd or to any buildings or other structure
thereon arising from such excavation.” 765 ILCS 140/1(2), (5).

Count XV of Plaintiff's fourth amendedomplaint alleges that Defendants Ground and
Geo neither provided notice of the excavation pmvided adequate bracing of the insureds’
land. See [182]. Defendants Ground and Geo sigharaoved to dismiss this count, see [183];
[185], arguing that they arnot an “owner or possessor afidd and therefore cannot be subject
to liability under ALEPA. In evaluating and uttately rejecting this argument, the Court relied
on two lllinois Court of Appeals cases interpreting the ALEPAud v. W.S. Bills & Sons, Inc.
255 N.E.2d 64 (lll. App. Ct. 3d Dist. 1970), ahdwry’s The Prime Rib, Inc. v. Metropolitan
Sanitary District of Greater Chicag®63 N.E.2d 981 (lll. App. Ct. 1st Dist. 1990). Based on its
reading of those cases, the Court concluded lihabis courts have construed “owner or
possessor of land” to encompass those who haesstssed” land due to their involvement in an
excavation. Applying that definition, the Cowténied the motion to dismiss after concluding
that Plaintiff's allegations “resbnably suggest that each Defemtddid more than provide one-

off consultations on the design of a single compomé the project, and that each was involved

14



in at least some aspect of the ©ite excavation.”[211] at 14.

Defendants Ground and Geo have moved foorrsideration of this order [217]. They
contend that the Court “made a manifest errolaef’ in denying their motions because “(1) it
failed to precedentially analyze and correct&fine ‘possessor’ under ALEPA, and (2) it denied
the motions to dismiss notwithstanding that Chalddlegations did not av that Movants were
‘possessors’ of the land und&LEPA.” [217] at 2.

B. Legal Standard

Because Ground and Geo have moved for receragidn of an interlocutory order rather
than a final judgment, their motion for recoresigtion [217] is governed by Federal Rule of
Civil Procedure 54(b):

any order or other decision, however desigdathat adjudicas fewer than all

the claims or the rights and liabilities fefwver than all the parties does not end the

action as to any of the claims or parta®l may be revised at any time before the

entry of a judgment adjudicating all tledaims and all the parties' rights and

liabilities.

Fed. R. Civ. P. 54(b). Accordingly, under Ruid(b), the Court may exercise its inherent
authority to reconsider itsterlocutory orders. Sekloses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp. 460 U.S. 1, 12 (1983) (“every order shortdinal decree isubject to reopening
at the discretion ofhe district judge”);Trs. of Pension, Welfargnd Vacation Fringe Benefit
Funds of IBEW Local 701 v. Pyramid Ele223 F.3d 459, 469 (7th Cir. 2000).

It is well established, however, that “[otijons for reconsideration serve a limited
function: to correct manifestrrors of law or fact or to gsent newly discovered evidence.”
Conditioned Ocular Enhancement, Inc. v. Bonaventd&s F.Supp.2d 704, 707 (N.D. lll. 2006)

(quoting Caisse Nationale de Credit Agricole v. CBI Indus., 196 F.3d 1264, 1269 (7th Cir.

1996)). In regard to the “manifiesrror” prong, the Seventh Cuit has explained that a motion
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to reconsider is proper only when “the Cours lpatently misunderstoa party, or has made a
decision outside the adversarial issues presentie tGourt by the parties, or has made an error
not of reasoning but of apprehensioBank of Waunakee v. Rochester Cheese Sales90€&.
F.2d 1185, 1191 (7th Cir. 1990); see a8eegel v. Stork Craft Mfg., Inc2012 WL 2130910, at
*2 (N.D. lll. June 6, 2012) (“Reconsideration n®t appropriate where a party seeks to raise
arguments that could have beeised in the original briefing.”)Oto v. Metro. Life InsCo., 224
F.3d 601, 606 (7th Cir. 2000) (“A ‘manifest error'nst demonstrated by the disappointment of
the losing party,” instead it “is the ‘wholesalesmigard, misapplication, or failure to recognize
controlling precedent.””)Bilek v. Am. Home Mortg. Servicing010 WL 3306912, at * 1 (N.D.
lll. Aug. 19, 2010). And with respect to the secamndng, the court of appeals has explained that
a motion to reconsider may bppaopriate if there has been “antrolling or significant change
in the law or facts since the submission of the issue to the Cddaink of Waunake®06 F.2d
at 1191. Because the standards for reconsiderateaxacting, our court of appeals has stressed
that issues appropriate for oesideration “rarely arise and the motion to reconsider should be
equally rare.”Bank of Waunake®06 F.2d at 1191.

C. Analysis

Ground and Geo primarily contend that theu@'s analysis of the phrase “owner or
possessor of land” as used in the ALEPA waBcemt, particularly when compared to its
construction of the phrase “performed excavatiank” as used in the Gtago Municipal Code.
Ground and Geo assert that, in the latter analysis, “the Court looked to the term’s definition
under lllinois decisional law, its age in other sections of theddrance and the Municipal Code
at large, and its dictionary deftions.” [217] at 3. They coahd that “the Court did not employ

a similar approach or apply comparable jualicigor in defining possessor’ under ALEPA.”
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Id. “In fact,” they contend, “the Court reliesblely on two lllinoisdecisions, one of which
Movants argued was distinguishable,” and “didt explore the term’s usage in case law,
secondary sources, dictiores] or other statutes.|d. Ground and Geo argue that adequate
consideration of these types eburces “conclusively demorate[s] that Movants are not
‘possessors’ under ALEPA.”Id. They have directed the Cauto several such sources,
including lllinois case law conceing personal injuries susted on construction sites, sSeeat
4-5, and lllinois statutory schemesing the term “possessor.” Sdeat 6-7.

Neither Ground nor Geo previously directed ourt to any of these sources, or argued
that the Court should look any further thtée lllinois Appellate Court’s decision lrawry’s The
Prime Rib, Inc. v. Metropolitan Sanitary District of Greater Chica§63 N.E.2d 981 (lll. App.
Ct. 1st Dist. 1990). Instead, both conteth@dd the motion to dismiss stage thatwry’s was
controlling and that, unddrawry’s, they were not subject toability under the ALEPA. See
[95] at 3-6 (Ground); [98] at B-(Geo0); [120] at 3 (und); [121] at 3-5 (Geo); [183] at 7-10
(Geo); [185] at 3-6 (Ground). ARlaintiff points out, however, s¢227] at 6, 8, the general rule
is that a motion for reconsideration is not aprapriate vehicle to prest arguments that could
have been raised previousIZf. Oto v. Metro. Life Ins. Cp224 F.3d 601, 606 (7th Cir. 2000);
Moro v. Shell Oil Cq.91 F.3d 872, 876 (7th Cir. 1996)iegel v. Stork Craft Mfg., Inc2012
WL 2130910, at *2 (N.D. Ill. Juné, 2012) (“Reconsideration it appropriate where a party
seeks to raise arguments that could have been raisked original briefing.”). This is true even
where, as here, the new arguments were afradgdanced by other movants, see [191] at 7-8
(discussingO’Connell v. Turner Constr. C0949 N.E.2d 1105 (lll. App. Ct. 1st Dist. 2011),
Madden v. F.H. Paschen/S.N. Nielson, ,I®d.6 N.E.2d 1203 (lll. App. Ct. 1st Dist. 2009), and

Restatement (Second) of Torts 88 328E(a) & 343, r@jected by the Court. See [211] at 15
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n.1.

Moreover, this case arose under the Courtemdity jurisdiction. The Court’s role in
such cases is to interpret and apply state soipgtalaw as it predicts that the state’s highest
court would. Seee.g, In re Crane 742 F.3d 702, 707-08 (7th CR013). Here, the lllinois
Supreme Court has interpreted neither the phrase “owner or possessor of land” as used in the
ALEPA nor the phrase “perform excavation work”wsed in the Ordinance. “Where the state
supreme court has not ruled on iasue, decision of the state appellate courts control, unless
there are persuasive indications that the stgteesne court would decide the issue differently.”
Lexington Ins. Co. v. Rugg & Knopp, Int65 F.3d 1087, 1090 (7th Cir. 1999); see &sdas
v. Seidlin 656 F.3d 610, 626 (7th Cir. 2011). The part@ected the Court to two key lllinois
Appellate Court decisions interpreting the ALEFADud andLawry’s. The Court considered
those decisions, see [211] at 11-aBd concluded that lllinois casrconstrue the phrase “owner
or possessor of land” liberally to @mpass even “fleeting” possessiéttpud 255 N.E.2d at
70, at least by those who had some on-site invodre in the challenged excavation. See [211]
at 13;Lawry’s, 563 N.E.2d at 985. Because these dewssisquarely addressed the statutory
language at issue, and there were no “persedsications” that the Illinois Supreme Court
would interpret the ALEPAdifferently, the Court foundProud and Lawry’s controlling. The
Court was not (and is not nowpersuaded that the IllinoiSupreme Court would find more
instructive authority addressing duties of ecaswed to workers on construction sites or
interpreting different statutory gemes, particularly when both bodies of law were in existence
but not contemplated by tiiRroud or Lawry’s courts.

The Court’s analysis of the Ordinance necelystok a different tajectory, as there did

not “appear to be any case law specifically aslsirg) the contours of the @nance or clarifying
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these definitions [of ‘person performing the work,” ‘performing the excavation work,
‘performing,’ ‘excavation,’ or ‘wok.’].” [211] at 22. In the absence of t@rpretative guidance
from the lllinois Supreme or Appellate Courtise Court began its anais from the ground up,
following the rules of statutory construction $efth by the lllinois Supreme Court. Thus, the
Court looked to the plain languagetbé statute, the ordinary anceted legal” meanings of the
contested terms, the remaindettiod statutory scheme, and the #ajure’s intent. See [211] at
22-23 (citingPeople v. Johnser995 N.E.2d 986, 988 (lll. 2013), amtucker v. Mercola886
N.E.2d 306, 313 (lll. 2007)). The Court is not pexded that reconsiderati of its analyses is
warranted here.

Ground and Geo next suggest that “the €syvosition that use of various forms of
‘excavation’ in Proud is ambiguous, while providing two pag®f judicial narrative in the
October 17 order identifying theonsistencywith which the term ‘excavation’ has been legally
understood, is, itself, puzzling andrdlicting.” [217] at8; see also [231] at 3. The Court did
not conclude, however, that the meaningstloé terms “excavator” or “possessor” were
ambiguous. Rather, the Court noted that Rneud court’s apparently interchangeable use of

such phrases as “contractor,” “excavating wactbrs,” “independentontractor making an
excavation,” and “independentrtoactor actually peorming the job,” coupledavith its approval
of American Jurisprudence 28 72, suggested that the ALEPA could apply to contractors
generally, not merely those who engaged in “excavatio®,”digging in the dirt. See [211] at
14-15.

Ground and Geo’s final argument is that “palpolicy supports reversal of the Court’s

denial of the motions to dismiss.” [217] at $hey contend that the Court’s decision “runs the

risk of imposing new duties upon nfiaipants in an excavatiordnstruction project which are
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completely incongruous with tHegal liability of parties whare not ‘possess® of land.”” Id.
The Court recognizes Ground’s and Geo’s conceraissibme participants in a project such as
the one at issue “may not even be aware #maexcavation is, in facbeing made if their
involvement is merely desigrelated and/or ends prior toommencement of construction
activity.” [217] at 9-10. Indeed, the Courtrags that the duties imposed by the ALEPA “are
appropriate only for those with actual pressrand control,” [217]at 10, and previously
recognized that Geo and Ground may “ultimately prevail after more evidence regarding their
actual degree of involvement inetlproject is adduced.” [211] &6. No evidence to that end
properly has been submitted for the Court’s consideration at this juncture, however, and
Plaintiff's allegations — which the Court must adcag true for purposes of a motion to dismiss
— plausibly suggest that botBround and Geo had some respbifisy for on-site excavation
activities.
V.  Conclusion

For all of the foregoing reasons, the Court denies the motion for reconsideration [217],
grants the motion to join Grourithgineering Consultants’ moti for partial summary judgment
[235], and grants in part and denies in pagtritotion for partial summary judgment [224]. This

matter is set for status daly 1, 2014, at 9:00 a.m.

Dated:Junel2,2014 ‘2"& a ;//

RoberiM. Dow, Jr.
UnitedState<District Judge
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