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The court requested the parties to file objections tpriy@osed Final Jury Instructions and proposed Prelimitary
Jury Instructions by February 21, 2012. (Dkt. No. &A3intiffs Arvell Irish and Leslie Moore filed n

objections, and Defendant Jewel FooddStores, Inc. (“Jewel”) filedne objection. (Dkt. No. 108.) Jewel's
objection is resolved as described in the Statemetibseaf the order. Counsel for the parties are tol|file
objections, if any, to the court’s proposed instruchgmoon on 2/23/12. The finalgtrial conference remains
set at 4:30 pm on 2/23/12 in courtrod®41 of the Dirksen U.S. Courthouse. The parties are encouraged to
discuss settlement.

M| For further details see text below.] Docketing to mail notices

STATEMENT

Jewel’s objection to the proposed jury instructions raises the issue of thetextdich an employdge
must report alleged harassment to an employer bef@eemployer can be found to have notice offlthe
harassment. Jewel proposes that the court instruct the jury on this issue as follows:

The law neither requires nor expects the mamege of a company tbe aware of every

impropriety committed by every low-level empé®; Therefore, you may find Defendant liable
for racial harassment committed by Plaintiffs'workers only if you find that Defendant was on
notice of the alleged harassment. In assessing whether an employer had notice of raﬁiF

harassment, if an employer designates a “point person” to accept complaints this person beco
the natural channel for the making and forwarding of complaints, and complainants can b
expected to utilize it in the normal case. Youwrfiad for the Plaintiffs in this case only if you

find that the plaintiffs gave the Defendamployer enough information to make a reasonable
employer think there was some probability that they were being racially harassed.

The first, second, and fourth sentences of the propostdction merely restate the requirement alrgady
included elsewhere in the court’s jury instructions thatplaintiff to prevail must show that an employer kijew
or should have known about the alleged harassment.oMerghose three sentences discuss the conceptfof the
“management” of a company, but theg not provide the jury any definition of that concept. Thus, Jeyel's
proposed instruction does not help resolve the keytigmesf which employees of a company must be ayare
of the harassment before the company can be detertariea/e notice of it. The third sentence accurdtely
guotesDurkin v. City of Chicago, 341 F.3d 606, 612 (7th Cir. 2003), but thahntence too fails to provide the
jury appropriate guidance. Specifically, it notes tbamplainants are “expected” to utilize an employgr’s
complaint system, but does not specify the consequérecesmplainant fails to do so. The third sentence|plso
inappropriately gives the jury the impression that thpleyer does not have notice of alleged harassment|jf the
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STATEMENT

complainant did not utilize the employer’s complaint egstwhich is not a correct statement of the |Sse.
Andonissamyv. Hewlett-Packard Co., 547 F.3d 841, 849 (7th Cir. 2008) (notthgt an employer can have notn)ce
of harassment if “the harassment was so pervasive that a jury could infer his employer knew apout it”
Accordingly, the court must refuse Jewel’s proposed instruction.

Nonetheless, the court finds thats still necessary t@rovide the jury additional guidance on fhe
standard for determining whether an employer has notice of alleged harassment. The Seventh (ircuit t
established that to show that an employer has notiabegfed harassment, a piaff “must demonstrate tht
he made a concerted effort to inform [the emplogéthe racial harassment ias allegedly experiencing pr
that the harassment was sufficiently obviougub[the employer] on constructive noticélbntgomery v. Am.
Airlines, Inc., 626 F.3d 382, 391 (7th Cir. Ill. 2010). To makeoaceerted effort to inform the employer of {he
racial harassment when the employer has designated @ersonh to receive complaints, the plaintiff must sjpow
that he contacted the “point persoRarkinsv. Civil Constructorsof lllinais, Inc., 163 F.3d 1027, 1035 (7th Cjr.
1998). If the employer designates more than onawe/éor complaints, the employee need only reporg the
conduct to one of the avenué&se id. at 1037 (rejecting an argument “that an employer’s designation ¢f one
avenue for complaints in its sexual harassment poliegfoses the possibility of making complaints elsewhjere”
because “we should encourage any employer who cotsstnudtiple mechanisms for detecting and corregting
harassment”). However, “[w]here a point person wasdaaitified or easily accessible, an employer can regeive
notice of harassment from a ‘department head’ or someone that ‘the complainant reasonably beligved w
authorized to receive and forward (or respond to) a complaint of harassrrat”1035 (citation omitted)

At the trial in this case, which is scheduled&min on 2/29/12, it appears that the evidence may ghow
that Jewel designated plaintiff employees’ immediate supervisor, the Department Manager, the Facility [Manage
the Associate Relations or Human Resources Depattraed the Hotline as “point persons” to recgive
complaints of alleged harassment. (Dkt. No. 61, Ex. 1B,)aMoreover, it is likgt that no party will disput
that these channels were identified and easily acceséiiit. No. 61 (“Def.’s SMF”) { 18.) Accordingly, the
court proposes the following jury instruction on this issue:

174

In determining whether Defendant knew or shdwade known of the harassment, a Plaintiff must
prove that (a) he made a concerted effort torm Defendant of the racial harassment he was
allegedly experiencing, or (b) the harassmerg suficiently obvious that an employee of the
Defendant who had the authority to deal with the harassment had notice of the harassment.

To make a concerted effort to inform Defendainthe racial harassment in a situation in which
Defendant has designated oneseveral “point persons” to accept complaints, a Plaintiff must
report the harassment to at least one of those point persons.

See Montgomery, 626 F.3d at 391Andonissamy, 547 F.3d at 84%arkins, 163 F.3d at 1035-37.
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