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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JERRY HOBBS,

Plaintiff,

V.

DOMENIC CAPPELLUTI, CHARLES )

SCHLETZ, and WILLIAM VALKO, of )

the Waukegan Police Department; )

CITY OF WAUKEGAN; ANDREW ) Case No. 10 C 7649
JONES, of the Vernon Hills Police ) Judge Joan H. Lefkow
Department; VILLAGE OF VERNON )

HILLS; KEVIN HARRIS of the Zion )

Police Department; CITY OF ZION; )

Lake County State’s Attorney )

MICHAEL WALLER; Assistant Lake )

County State’s Attorney JEFF )

PAVLETIC; Assistant Lake County )

State’s Attorney MICHAEL MERMEL,; )

COUNTY OF LAKE and UNKNOWN )

POLICE OFFICER, )

Defendants )

OPINION AND ORDER

On May 9, 2005, plaintiff Jerry Hobbs realized every parent’s worst nightmare when he
discovered the bodies of his young daughter, Laura, and her friend, Krystal Tobias, in the park
by their house Laura had been sexually assaulted and both girls had been brutally murdered.
Hobbs’s nightmare did not end there, however. Police quickly identified him as a suspect and,
after interrogating him for 24 hours, coerced him into falsely confessing. This confession was
then used to detain him on murder charges for over five years until he was exonerated by DNA

evidence and eventually released.
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Shortly thereafter, Hobbs filed the present action under 42 U.S.C. 88 1983 and 1985
against the police officers who investigated and interrogated him (defendants Domenic
Cappelluti, Charles Schletz, William Valko, Kevin Harris and Andrew Jones, (collectively
“defendant officers”)), the municipalities that employed them (the Cities of Waukegan and Zion
and the Village of Vernon Hills), the state’s attorneys who prosecuted him (Lake County State’s
Attorney Michael Waller and Assistant Lake County State’s Attorney’s Jeff Pavletic and
Michael Mermel (collectively “defendant prosecutors,” collectively with defendant officers
“defendants”)), and the county that employed them (Lake County) (collectively with Waukegan,
Zion and Vernon Hills “municipal defendants”). In his third amended complaint, Hobbs alleges
multiple claims of police and prosecutorial misconduct under both state and federal law. (Dkt.
#94.) Presently before the court are motimngismiss by defendant officers (dkt. #98 #106),
defendant prosecutors (dkt. #100) anghioipal defendants (dkt. #103, #106, #107, #109, #111).

For the reasons set forth herein, these motions will be granted in part and denied in part.
BACKGROUND?

On Sunday, May 8, 2005, eight-year-old Laura Hobbs went missing. At the time, her

father Jerry Hobbs (“*Hobbs”) was living in Zion, lllinois with Laura’s mother, Sheila, and their

children Jerry, Jr. (age 10), Laura (age 8), and Jeremy (age 6), and Meagan (age 13) (Sheila’s

! Defendant prosecutors are sued in their individual capacity.

2 The court has jurisdiction over this mafgersuant to 28 U.S.C. § 1331 (federal question), 28
U.S.C. § 1332(a)(1) (diversity), and 28 U.S.C. 8§ 138p{gupplemental jurisdiction). Venue is proper in
this district under 28 U.S.C. § 1391(b)(2) because aauiis part of the events giving rise to Hobbs’s
claims occurred here.

% In deciding the instant motion, the court asssithe veracity of the well-pleaded allegations in
the third amended complaint and constrdeseasonable inferences in Hobbs's fav&ee, e.g.,
Savoryv. Lyons 469 F.3d 667, 670 (7th Cir. 2006).
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child from a previous relationship). Laura had gone outside to play and was supposed to return
by dark. When she did not, Hobbs and several family members began searching for her. They
soon learned that Laura’s friend, Krystal (age 9), was also missing. Not finding Laura that night,
Hobbs continued the search the next morning with the help of his family and the police.

The next day Hobbs resumed his search in nearby Beulah Park where children often
played. There, in a grassy, open area, Holdodered the bodies of Laura and Krystal. Both
were lying face up about two or three feet apart. Laura had been stabbed twenty times, including
in both eyes; Krystal had been stabbed eleven. Four years later, DNA evidence would reveal
that Laura had also been sexually assaulted, although this fact was unknown to Hobbs at the
time.

Interrogation

The murder investigation was handled by the Lake County Major Crimes Task Force (the
“task force”), which included officers from the Cities of Waukegan and Zion, the Village of
Vernon Hills and members of the Lake County State’s Attorney’s Office. Defendant officers
and defendant prosecutors were all members of the task force. Shortly after discovering the
bodies, Hobbs was taken to the Waukegan Police Department and was placed in a small,
windowless room with no clock. Over the next 24 hours, he was interrogated approximately ten
times. He was never told that he was under arrasiabihe was free to leave. Defendant officers
proceeded on the theory that Hobbs lost his temper when disciplining Laura and, as a result,
murdered both her and Krystal. During his interrogation, Hobbs alleges that defendant officers
took the following actions:

. Schletz and Harris entered the room and Schletz told Hobbs to sign a form that he
described as “nothing really . . . [it] jusaid [that Hobbs] was agreeing to let [the
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officers] ask [him] questions.” Hobbs signed the forMvieanda waiver, without
reading it, and Schletz did not read it to him.

Officers Schletz began to interrogate Hobbs about the crime, reviewing each gruesome
fact in detail. Schletz forced Hobbs to vipwtures of the girls’ mutilated bodies. When
Hobbs refused Schletz grabbed his haadiknocked him to the floor. Schletz taunted
Hobbs, making obscene suggestions like “How did their neck feel when you cut it?”
Schletz and Harris told Hobbs that his aibbeing at home could not be verified and
Schletz sad that physical evidence linked him to the crime.

Hobbs repeatedly asked for a lawyer but his requests were ignored. Hobbs became so
exhausted that each time the officers left the room, he tried to rest by lying on the floor.
Schletz and Harris told Hobbs he could go home if he passed a voice stress analysis test,
which they falsely said could determine whether Hobbs was lying. After completing the
test four times, Hobbs was falsely informed that he had failed and that the tests
conclusively showed he was lying. Schletz then suggested that Hobbs grab his gun so
Schletz would have a justification for killing him.

Cappelluti said that the fact that Hobbs discovered the bodies was “like winning the
lottery,” accusing Hobbs of committing the murders because he had found the victims.
Cappelluti asked Hobbs if he believed in God and the two men prayed together for Laura.
Hobbs cried. Cappelluti lied and said that there was an eyewitness who placed Hobbs at
the crime scene.

Schletz and Harris took Hobbs into a large room with a camera and told him that a light
test would reveal evidence on his person. d@ffiValko, the direct supervisor of Schletz,
Harris and Cappellutti, was also present. The lights were turned out and shined on
Hobbs’s clothes revealing a mark on his pant leg. Hobbs responded that he had wiped
his nose there when he was crying. Schletz and Harris then made Hobbs remove his
clothes and put on a see-through paper suit, which he was forced to wear for part of his
interrogation. The officers took Hobbs’s clothes, telling him that a special camera would
reveal evidence on his clothing that showed he was guilty.

Back in the interrogation room, Hobbs was told that his family had not inquired about
him, and that “everybody [the police] talkea including [Hobbs’s] family, thinks [he]

did it.” Cappelluti told Hobbs that there was an officer just outside the room who was
not happy about what happened to the gind whom Hobbs would not want to come
into the room. When Hobbs again refused to confess, Cappellutti and Schletz left the
room and Cappellutti said, “I warned you.”

Officer Jones, an extremely large man, entered the room alone and began interrogating
Hobbs. When Hobbs again denied committing the crime, Jones punched him in the side
of his head, slamming his head into the wall. Jones threatened that if Hobbs responded to
being hit, that Jones would kill him and make up a story that Hobbs had tried to seize his
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gun. As Jones turned to leave he threatened, “Don’t make me have to come back in
here.” Officer Valko was present dog Hobbs’s interrogation and approved these
tactics and others used by Schletz, Harris, Cappelluti and Jones.

. After officer Jones left, Schletz and Cappelluti resumed the interrogation and demanded
that Hobbs confess. Hobbs replied that they did not want to hear the truth that he did not
commit the crimes, to which Schletz replied, “Well then tell us some lies Jerry.”

At this point, Hobbs had been in custody for at least 24 hours and had not slept in the last

48 hours. He had no idea what time it was, whether it was day or night, and he had not been

allowed to leave the police station or to speak witawyer. He had been stripped of his clothes

and forced to sit almost naked as defendant officers forced him to examine gruesome
photographs of his daughter and her friend, accusing him of their murders. He had been
physically assaulted and threatened with additional violence, all after enduring the most
traumatic event of his life, discovering his daughter’s mutilated body. His will was finally
overborne.

Confession

Hobbs told defendant officers he would cas@nd that they should take him to a judge,

thinking that a judge would see that his confession was forced. Schletz and Cappelluti devised a

story that Hobbs went looking for the girls, trying to get Laura to come home, and when he

found them Krystal attacked him, causing him to lose control and kill them both. Schletz asked

Hobbs about the knife and Hobbs replied that Krystal had attacked him with a potato peeler,

thinking a judge would realize that a potato peetarid not have inflicted those types of wounds

on the girls.

Jones then reentered the room, sitting close to Hobbs to physically intimidate him.

Schletz demanded that Hobbs write the confession on paper. When Hobbs refused, Schletz said



he would type it. Cappellutti told Hobbs to write an apology to his and Krystals’ families but
Hobbs refused. Cappellutti then threatened to have Jones and Schletz return. Schletz and Jones
entered the room, and Scheltz put the statement he had typed in front of Hobbs, ordering him to
sign it. Feeling intimidated by the threat of physical violence from Jones, Hobbs signed the
paper.

After signing the confession, Hobbs was given a county jail uniform to wear instead of
the paper suit. Schletz and Harris escorted Hobbs to a car, which transported him and several
officers to Beulah Park. Schletz and Harris tdlabbs to show them where the knife was, and
Hobbs walked down the trail to show them where he found the girls. The officers again insisted
Hobbs show them where the knife was and Hobbs said that there was no knife and he did not kill
the girls. Jones then took Hobbs back to the car and began punching him in the side.

At 8:40 a.m. on May 10, 2005, defendant prosecutors Waller and Pavletic met with
members of the task force to review the fadtthe case and received all the details of Hobbs’s
interrogation. Defendant officers told Waller and Pavletic they did not have any notes, audiotape
or videotape of Hobbs’s confession. Waller and Pavletic needed to obtain evidence that the
confession was voluntary, and they knew that the written confession had been coerced. Over the
next few hours they coached and prepared defendant officers to obtain a video confession from
Hobbs by threatening to charge Sheila, the mother of his children.

Defendant officers then brought Hobbs intorgds room where he was placed in front of
a camera and ordered to read his confession. When Hobbs refused, Jones punched him in the
head. Jones told Harris to go get Sheila because they were going to charge her as well. Hobbs

agreed to read the statement, fearing that Sheila would be arrested if he did not.



In the first videotape, Hobbs called the typed statement a “bunch of lies.” This video was
reset to erase Hobbs’s comment. Hobbs then read the statement a second time. After
completing the video, Hobbs again told Schletz that the confession was “lies.” Schletz
responded that Hobbs would surely receive the death penalty. Waller and Pavletic watched and
listened to both videotaped statements and knew that Hobbs had been threatened and punched in
the first videotape. Defendant prosecutors did not disclose the existence of the first videotape to
Hobbs'’s counsel during his prosecution.

Hobbs was arrested at 4:30 p.m. on May 10, 2005 after reading his videotaped
confession. Hobbs was read Mgandarights only after giving his false confessions.

Defendant officers worked individually and talger to prepare false reports, stating that

Hobbs’s confession was voluntary. They degtd notes from their investigation and

interrogation of Hobbs. A few hours after the videotaping, a jail guard overheard a conversation
between Schletz and Hobbs where Hobbs denied killing the girls and told Schletz that he did not
know the location of the knife. The guard later wrote a report stating that Hobbs “said that
officers told him to lie so he lied to them about what had taken place.”

Criminal Proceedings

Hobbs was charged with the murders of Laura and Krystal. A bond hearing took place
on May 11, 2005. Based on his confession, Hobbs was denied bond and detained in Lake
County Jail. Defendant Waller notified the state of his intent to seek the death penalty. No other
evidence except Hobbs’s confession implicated him in the crime.

During his incarceration, Hobbs was kept in isolation. He was never given a cell mate or

permitted to interact with other inmates. An internal jail memo dated May 18, 2005, instructed



officers to keep Hobbs in isolation due to the high profile nature of his case and the desire to
keep him away from lawyers. Hobbs was also prevented from accessing the law library and
other legal material relevant to his case. Additionally, as a result of his incarceration, Hobbs was
unable to attend his daughter’s funeral and was not listed in her obituary. He later learned,
however, that the real killer had been allowed to attend.

Motion to Suppress

In late August 2006, the court held a hearing on Hobbs’s motion to suppress his
confession. Officers Schletz, Harris, angp@alluti all testified that the confession was
voluntary and that Hobbs never requested a lawyer. Hobbs was too afraid and intimidated by
Jones’s threat to kill him during the interrogattithat he did not testify at his suppression
hearing. Hobbs’s lawyer, Keith Grant, was also intimidated by Assistant State’s Attorney
Mermel, and advised Hobbs that it was unsafe for him to testify.

DNA Evidence

During the autopsies of Laura and Krystal, the medical examiner took vaginal, rectal and
oral swabs to preserve potential DNA evidence. These swabs were tested at the Northeastern
lllinois Regional Crime Laboratory, which todlkrection from the Lake County State’s
Attorney’s Office and defendant officers. Thé technicians were told which, if any, tests to
perform for the purpose of corroboration and which tests not to perform. Hobbs'’s defense
requested to have its own forensic expert present for the testing, and the prosecution made
misrepresentations to the court, stating that the lab would have to shut down and no other tests
could occur because of confidentiality and contamination concerns. The Lake County State’s

Attorney’s Office directed the lab not to speak with Hobbs’s lawyer, and significantly,



defendants did not request any DNA testing orvHggnal, oral and rectal swabs. The only
examination done by the lab was a microscopic one, which failed to reveal the presence of
spermatozoa.

At some point during Hobbs’s detentiomdaupon a motion from his lawyer, the court
ordered that the swabs taken from Laura and Krystal be delivered to the Serological Research
Institute (SERI) for forensic testing. On August 29, 2007, SERI reported that there were
spermatozoa and semen on the vaginal, rectal and oral swabs taken from Laura and spermatozoa
on the skirt she was wearing at the time of the murder. There was also biological material from
an unknown male on swabs taken from Laura’s hands. Hobbs was excluded as the source of the
semen, spermatozoa, and biological material and a single male was determined to be the source
of all of the material.

Motion for Review of Bond

On November 12, 2008, Hobbs’s attorneys moved for a review of his bond on the basis
of the DNA findings. The court conducted a hearing on December 2, 2008, but the court denied
the motion. Mermel falsely told the court that the DNA evidence showed “one errant sperm
which is impossible to deposit by the offender.” He also stated that the biological material
“doesn’t have the underlying P30 base substratevibuld be left with an offender, a Killer,
leaving his sperm on her.” This was false; all of the swabs tested positive for the P30 substrate,
which is found in seminal fluid. In addition, Mermel stated to the Chicago Tribune that “none of
the sperm they found was in [a] significant place,” and at one point said that the semen found
inside Laura and on her clothes was the result of her playing around the crime scene, a place

where couples go to have sex. At no time did defendant officers take any steps to reveal that



Hobbs'’s confession, the sole evidence of his guilt, was false. Defendant prosecutors refused to
dismiss the charges against Hobbs even though there was no physical evidence linking him to
the murders. Despite the fact that the DNA evidence implicated another, Hobbs remained in
custody for three more years.

Hobbs’s Release

On June 24, 2010, a search of the national offender databases revealed a match between
the DNA profile found on Laura and the DNA profile of Jorge Torrez, a former resident of Zion
and a friend of Krystal's brother. Torrez’s profile was on the national offender database because
he had been arrested and charged with various sexual offenses in the Commonwealth of
Virginia.* Based on this match, on August 4, 2010, the Lake County State’s Attorney’s office
nolle prosequithe charges against Hobbs and he was released after spending 1,912 days in jail.

After Hobbs'’s release, Lake County State’s Attorney Waller told the press that “he was
not convinced that Hobbs didn’t have a role in the killings” but that “he didn’t believe that the
case could be proved beyond a reasonable doubtstatied that Hobbs had previously taken
police to Beulah Park where he “threw the murder weapon” and stated that there could have been
sexual contact beforehand, raising doubt as the exonerating power of the DNA evidence.
Finally, he stated he had studied the cas€'fdeddidn’t] believe that law enforcement did

anything wrong.” Eight months after the termination of Hobbs'’s prosecution, Mermel told a

* Torrez was later convicted of the Virginiiemses which included the attempted murder of one
woman and the rape of another. In 2011, Towag also charged with the murder of 20 year-old
Amanda Snell, who was killed on July 13, 2009.

®> “A nolle prosequis not a final disposition of a case but is a procedure which restores the
matter to the same state which existed betfoeeGovernment initiated the prosecutioVashingtorv.
Summerville127 F.3d 552, 557 (7th Cir. 1997).
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national news organization that the evidence demonstrated that “Hobbs did it” and the sperm got
on Laura “some other way.”

On December 1, 2010, Hobbs filed the present lawsuit, alleging the following federal
claims against defendant officers and defengdesdecutors: coerced confession in violation of
the Fourteenth Amendment (procedural due @m®cgCount |); coerced confession in violation
of the Fourteenth Amendment (substantive dwegss) (against defendant officers only) (Count
II); coerced confession and violationMfranda and in violation of the Fifth and Fourteenth
Amendments (Count Il1); failure to intervene (Count 1V); conspiracy (Couritavid denial of
access to the courts (Count XHe also alleges the following state law claims against defendant
officers and defendant prosecutors: maliciprgsecution (Count Xl); intentional infliction of
emotional distress (Count XllI); conspiracy (Count Xlll); defamation (against Mermel only)
(Count XI1V); and false light (against Waller gihCount XV). Finally, Hobbs brings a state
law claim for indemnification (Count XVI) against municipal defendants.

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6)

A motion to dismiss under Rule 12(b)(6) challenges a complaint for failure to state a
claim upon which relief may be granted. Fed. R. Civ. P. 12(dyé&); Elec. Capital Corpu.

Lease Resolution Corpl28 F.3d 1074, 1080 (7th Cir. 1997). In reviewing a Rule 12(b)(6)

® Hobbs voluntarily dismissed Counts VII through IX, which allelfiohell violations against
the Cities of Waukegan and Zion athe Village of Vernon Hills, an@€ount XVII, a respondeat superior
claim against municipal defendants.

" Hobbs also brings a claim for malicious ggoution in violation of the Fourth and Fourteenth
Amendments (Count VI). Hobbs acknowledges thate is no such claim under Seventh Circuit
precedent, and asserts the claim merely to preserve the issue for United States Supreme Court review.
This claim is therefore dismisse®ee Ray. City of Chicagp629 F.3d 660, 664 (7th Cir. 2011).
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motion, the court takes as true all facts in the complaint and draws all reasonable inferences in
favor of the plaintiff. Dixonv. Page 291 F.3d 485, 486—87 (7th Cir. 2002). To survive a Rule
12(b)(6) motion, the complaint must not only provide the defendant with fair notice of the
claim’s basis but must also establish that the requested relief is plausible on isdiaceafty.
Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (26€8)Bell Atl. Corpv.
Twombly 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007). The allegations in the
complaint must be “enough to raise a right of relief above the speculative |&vabrnbly
550 U.S. at 555. At the same time, the plaintiff need not plead legal thedataakerv.
Mem’l Med. Ctr, 619 F.3d 741, 742-43 (7th Cir. 20169yt. deniedL31 S. Ct. 1603, 179 L. Ed.
2d 500 (2011). Rather, it is the facts that count.
Il. 42 U.S.C. §1983
To state a claim under 8§ 1983, a plaintiff must allege that he or she was deprived of a
federal right, privilege, or immunity by a person acting under color of state\siv. Atkins
487 U.S. 42, 49-50, 108 S. Ct. 2250, 101 L. Ed. 2d 40 (1988). The Fourteenth Amendment
states that “[n]o State shall . . . deprivey @erson of life, liberty, or property, without due
process of law,” U.SCoNST. amend. X1V, 8 1, and is the source of three distinct constitutional
protections.
First, the Clause incorporates many @& $ipecific protections defined in the Bill of
Rights. A plaintiff may bring suit under®83 for state officials’ violation of his
rights to, e.g, freedom of speech or freedom from unreasonable searches and
seizures. Second, the Due Process Claostains a substantive component that
bars certain arbitrary, wrongful governmewstion regardless of the fairness of the
procedures used to implement them. . .. [Third,] [a] 8 1983 action may be brought
for a violation of procedural due process, but[ijn proceduratiue process claims,
the deprivation by state action of a constitutlynarotected interest in ‘life, liberty,

or property’ is not in itself unconstitional; what is unconstitutional is the
deprivation of such an interest without due process of law.”
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Colonv. Schneider899 F.2d 660, 666 (7th Cir. 1990) (internal quotation marks, citations and
emphasis omitted).

The Fifth Amendment, made applicable to the states by the Fourteenth Amendment,
Malloy v. Hogan 378 U.S. 1, 6, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964), requires that “[n]o
person . . . shall be compelled in any criminal case to be a witness against hith$&ICONST.
amend. V. “The thrust of the Constitutiomaivilege against self-incrimination has two
interrelated objectives, ‘[tlhe Government mayt use compulsion to elicit self-incriminating
statements, and the Government may not permit use in a criminal [proceeding] of
self-incriminating statements elicited by compulsioriNapolitanov. Ward 457 F.2d 279,

282-83 (7th Cir. 1972) (quotingurphyv. Waterfront Comm’n of N.Y. Harbo878 U.S. 52, 57

n. 6,84 S. Ct. 1594, 12 L. Ed. 2d 678 (1964¢e Chaver. Martinez 538 U.S. 760, 766, 123 S.

Ct. 1994, 155 L. Ed. 2d 984 (2003). Failure to give the warnings establisihidalmgla v.

Arizong 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), during a custodial interrogation
constitutes a Fifth Amendment violation if the unwarned statement is introduced into evidence in
pretrial or trial proceedingsSee Chaves38 U.S. at 766850rnbergew. City of Knoxville Il .,

434 F.3d 1006, 1026—27 (7th Cir. 2006).

A civil conspiracy claim may also serve as a source of § 1983 liability provided the
plaintiff can show that “he was deprived of a right secured by the Constitution or laws of the
United States and that the deprivation was caused by a person acting under color of state law.”
Kelleyv. Myler, 149 F.3d 641, 648 (7th Cir. 1998). The conspiracy itself is not an independent
basis of 8§ 1983 liability; there must be an underlying constitutional injury or the attendant

conspiracy claim necessarily failSee Hillv. City of ChicagpNo. 06 C 6772, 2009 WL
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174994, at *9 (N.D. Ill. Jan. 26, 2009). “To be liabkea conspirator [a defendant] must be a
voluntary participant in a common venture [and] it is enough if [the defendant] understand|s]
the general objectives of the scheme, accept[s],thathagree[s], either explicitly or implicitly,
to do [his] part to further them.Jonesv. City of Chicagp 856 F.2d 985, 992 (7th Cir. 1988).

Finally, in some circumstances, a state actor’s failure to intervene in a violation of an
another’s constitutional rights can serve as a basis for § 1983 lialbty Harpew. Albert,

400 F.3d 1052, 1064 (7th Cir. 2005) (“In order for there to be a failure to intervene, it logically
follows that there must exist an underlying constitutional violation.”). A plaintiff may state a
claim for failure to intervene by showing that “any constitutional violation has been committed
by a law enforcement official; and the [defendant] had a realistic opportunity to intervene to
prevent the harm from occurring.”Yangv. Hardin, 37 F.3d 282, 285 (7th Cir. 1994) (emphasis
omitted).

ANALYSIS?

Defendants seek to dismiss all of the counts in the third amended complaint arguing that
Counts | through V and XII are barred by the statute of limitations; Count | is duplicative of
Count Ill; Count Il is precluded by other staterleemedies; defendant officers have qualified
immunity on Count Ill; defendant prosecutors have absolute immunity on Counts I, Il through
V, X through Xl and XIV; defendant prosecutors have Eleventh Amendment immunity on

Counts XI through XV; absolute executive privilege precludes liability on Count XV; and

8 Hobbs’s response to defendant officers’ motio dismiss will be noted as “Pl.’s Officer
Resp.” Hobbs’s response to defendant prosecutors’ motion to dismiss will be noted as “Pl.’'s Prosecutor
Resp.”
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Counts I, Il through V, X, XIlII, XV, and XVI fail to state a claim upon which relief may be
granted.
l. Whether Counts Il through V are Timely®

Defendants have moved to dismiss Counts Il through V arguiteg,alia, that they are
barred by the statute of limitations. The statute of limitations is an affirmative defense that need
not be anticipated in the complaint to survive a motion to disnusied States. Lewis
411 F.3d 838, 842 (7th Cir. 2005). A plaintiff méwpwever, “plead [himself] out of court by
pleading facts that establish an impenetrable defense to [his] clalasiayov. Blagojevich
526 F.3d 1074, 1086 (7th Cir. 2008). Where “the allegations of the complaint itself set forth
everything necessary to satisfy the affirmative defense” the court may dismiss a claim in a Rule
12(b)(6) motion if the claim is precluded by a statute of limitations defdresgis 411 F.3d at
842;see Brooks. Ross578 F.3d 574, 579 (7th Cir. 2009) (granting motion to dismiss based on
statute of limitations defense where the relevant dates were set forth unambiguously in the
complaint). “Unless the complaint alleges facts that create an ironclad defense,” however, “a
limitations argument must await factual development” of the redéodsv. Bear, Stearns &

Co, 394 F.3d 540, 542 (7th Cir. 2005).

Section 1983 does not contain an express statute of limitations and to determine the
limitations period the court looks to the forum state’s statute of limitations for personal injury
claims, which is two yearsSee Wallace. Kato, 549 U.S. 384, 387, 127 S. Ct. 1091, 166 L. Ed.
2d 973 (2007)Wallace 1)), aff'g Wallacev. City of Chicagp440 F.3d 421 (7th Cir. 2006)

(Wallace ); 735 LL. Comp. STAT. 5/13-202. Although state law governs the statute of

° Because the court concludes that Count | must be dismissed on other ggeaRdg, V.A.,
infra, it declines to consider whether Count | is timely.
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limitations, federal law controls when the claim accrugse Wallace 1549 U.S. at 388;
Gonzalew. Entress 133 F.3d 551, 554 (7th Cir. 1998)ccrual marks the date on which the
statute of limitations begins to ru€adav. Baxter Healthcare Corp920 F.2d 446, 450 (7th
Cir. 1990). The court applies a two-part test to determine the accrual date of a § 1983 claim.
Hilemanv. Maze 367 F.3d 694, 696 (7th Cir. 2004). “First, a court must identify the
[constitutional] injury . . . [and second], it must determine the date on which the plaintiff could
have sued for that injury.Td. A § 1983 claim accrues under federal law “when the plaintiff has
a complete and present cause of action, that is, when the plaintiff can file suit and obtain relief.”
Wallace Il 549 U.S. at 388 (internal quotation marks and citation omitte@)Kelly. City of
Chicagq 4 F.3d 509, 511 (7th Cir. 1993) (section 1983 claims “accrue when the plaintiff knows
or should know that his or her constitutional rights have been violated”).

A. Deferred Accrual under Heck

Defendants argue that Hobbs'’s federal claammse out of his coerced confession and
therefore accrued when his confession was obtained, not when the charges against him were
dismissed.The question of whether Hobbs'’s federal claims are timely turns on wikétbky.
Humphrey 512 U.S. 477, 114 S. Ct. 2364, 129 L. Ed. 2d 383 (1994) is controllindedk the
United States Supreme Court held that a § 1983 1iff may not bring a claim that implies the
invalidity of his criminal conviction, unless that conviction has been set aside by theldoatt.
486-87;see Gilbertv. Cook 512 F.3d 899, 900 (7th Cir. 2008). Hieck the Court considered
whether a state prisoner could challenge the constitutionality of his conviction in a suit for
damages under § 1983. The plaintiis convicted in state court of voluntary manslaughter for
killing his wife. While his state appeal was pending, he filed a § 1983 lawsuit against those

involved in his arrest and prosecution allegiagious constitutional violations. His state
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conviction was subsequently upheld, and the Seventh Circuit affirmed the dismissal of his 8§
1983 claims.Heckv. Humphrey 977 F.2d 355, 359 (7th Cir. 1993). The Supreme Court
affirmed. Heck 512 U.Sat 490. The Court analogized the plaintiff's § 1983 claims to a state
law claim for malicious prosecutionid. at 484. One element of a malicious prosecution claim
is that the underlying criminal action be terminated in the accused’s favor; an element that Heck
had not met. This led the Court to conclude that “when [a plaintiff] seeks damages in a 8 1983
suit” and “judgment in favor of the plaintiff would necessarily imply the invalidity of his
conviction or sentence . . . the complaint mustlisenissed unless the plaintiff can demonstrate
that the conviction or sentence has already been invalidaledat 487.
In Wallace 1|, the Court declined to apply its holdingHieckto a Fourth Amendment
claim for false arrest, concluding that where an arrest is followed by a criminal proceeding, the
statute of limitations commences when the petitioner appears before the examining magistrate
and is bound over for trial, not when his conviction is invalidated. 549a)31. InWallace
II, the Court noted that a claim for false imprisonment, which it analogized to a claim for false
arrest, begins to run when “when the alleged false imprisonment eedsyhen the prisoner is
bound over by a magistrate or arraigned on charlgesit 389. A malicious prosecution claim,
on the other hand, begins to run when the criminal proceeding is terminated in favor of the
accused.See Heckb12 U.S. at 489. Noting this difference, the Court stated that
the Heckrule for deferred accrual is calledtenplay only when there exists a
conviction or sentence that hastbeen invalidated, that is to say, an outstanding
criminal judgment. It delays what would otherwise be the accrual date of a tort

action until the setting aside ah extant convictiowhich success in that tort action
would impugn.

17



Wallace Il 549 U.Sat 393 (internal quotation marks omitted, emphasis in original). The Court
held thatHeckwould not apply to Wallace’s Fourth Amendment claim because “there was in
existence no criminal conviction that the cause of action would impugn.”

B. Count Il

In Count Il Hobbs alleges that defendant officers violated his substantive due process
rights by using force and physical violence to coerce him into confessing to the crime in a
manner that is “shocking to the conscience.” (3d Am. Compl. 11 199-201.) This claim accrued
at the time of the alleged violation and is unaffectethegk In Hudsonv. Cassidy No. 05 C
5623, 2006 WL 3524420, at **6—7 (N.D. lll. Dec. 5, 2006), the court held that a substantive due
process claim, which alleged that the police obtained a false confession from the plaintiff
through physical and psychological force, accrued on the date that the force was applied.
Finding that there was “nothing Wallace[l] that creates a different test for the accrual of
substantive due process claims than that used for other constitutional violations,” the court
declined to applyHeckand dismissed the plaintiff’'s claim as untimely. at *7. Here, the
constitutional injury for which Hobbs complains is the use of force and violence to coerce him
into confessing. As ikludson Hobbs had a complete claim for this injury on the day the force
was applied. Hobbs cites no authority to the contrary, and Count Il must be dismissed unless it
is tolled as discussed in Partififra.

C. Counts IlI, IV and V

In Count Il Hobbs alleges that defendants forced him to incriminate himself against his
will by using his coerced confession against him in court on three occasions: first, at his bond
hearing on May 11, 2005; second, at the hearing on his motion to suppress in August 2006; and

third, at his hearing on his motion for review of bond on December 2, 2008. Hobbs admits that
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the first two instances fall outside the statute of limitations but argues that Count Il is a
continuing violation that did not accrue until was released on August 4, 2010. Alternatively,
Hobbs argues that the use of his coerced confession was a series of discrete acts, each
independently actionable, and that the preewsuit was filed within two years of the last
courtroom use of his confession on December 2, 2008.

Unlike many plaintiffs who bring Fifth Amendment claifisjlobbs’s situation is unique
because his confession was used to detain him but was never used against him at trial. In similar
extended detention cases, judges in this district have heldékbltioes not apply to delay the
accrual of the plaintiff's Fifth Amendment clainsee, e.g., Williame. City of ChicagpNo. 10-
cv-2423, 2011 WL 2637238, at *2 (N.D. lll. July 6, 2011) (“Fifth Amendment violations arising
from coerced confessions begin to accrue on the date that the coerced confesBishusad
in a courtroom proceeding.”) (emphasis in origine§nzav. City of ChicagpNo. 08 C 5103,

2009 WL 1543680, at *3 (N.D. Ill. June 2, 2009) (“Lanza learned of the coerced confession at
his 2001 probable cause hearing and moved to have it suppressed at a hearing in 2002.
Therefore, Lanza had a complete cause of action in either 2001 or 2002 and knew or reasonably
should have known of the use of the confession against him at that tiFhed§on 2006 WL

3524420, at *7 (“Plaintiff was on notice as early as January 2000, when the suppression hearing
commenced, that the State sought to use the confession . . . against him in the criminal
proceeding. Thus, any fifth amendment claim resulting from an attempt to use that confession

accrued as early as January 2000.").

10 See, e.g., Tillman. Burge 813 F. Supp. 2d 946, 970-71 (N.D. Ill. 2011) (collecting cases).
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Hobbs acknowledges this authority but argues that the continuing violation doctrine
applies to his claim. “The continuing violati doctrine allows a plaintiff to get relief for a
time-barred act by linking it with an act that is within the limitations period. For purposes of the
limitations period, courts treat such a combination as one continuous act that ends within the
limitations period.” Selanv. Kiley, 969 F.2d 560, 564 (7th Cir. 1992). A violation is considered
“continuing” if “it would be unreasonable to require or even permit [a plaintiff] to sue separately
over every incident of the defendant’s unlawful conduétéardv. Sheahan253 F.3d 316, 319
(7th Cir. 2001) (holding that an Eighth An@ment deliberate indifference claim accrued not
when the prisoner was denied medical care but when he was released from jail, finding that
“[t]he injuries about which the plaintiff is complaining . . . are the consequence of a numerous
and continuous series of events”).

Hobbs argues that his coerced confession was used against him every day for five years
to sustain the murder charges against him and to prolong his incarceratidnantzheourt
considered a similar argument and rejected it, fintHegrddistinguishable.Lanzg 2009 WL
1543680, at *4.

First,Heardwas a deliberate indifference claim under the Eighth Amendment and

did not involve the Fifth Amendmen&econd, Heard'’s claim was based on repeated

denial of medical attention while in prisamhich is different from the discrete use

of an alleged coerced confession at issueaimza’scase. Third, courts have not

extended the [continuing violation] doctrine to include Fifth Amendment claims.

Id. (internal citations and parenthetical ex@aons omitted). Hobbs’s confession was used
against him in court on three discrete occasions. Although he may have experienced ongoing

harm as a result of these uses, his injuries were not “the consequence of a numerous and

continuous series of eventsHeard 253 F.3d at 319. The reasonind-anzais persuasive.
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See Williams2011 WL 2637238, at *5 (distinguishiktgardand declining to apply the
continuing violation doctrine to plaintiff’Bifth Amendment coerced confession claim).

In the alternative, Hobbs argues that each courtroom use of his coerced confession was
its own distinct constitutional violation subject to its own accrual dat&Villlmmsthe plaintiff
argued that the last courtroom use of his coerced confession marked the accrual date for all prior
uses of the samdd. at *1. The court rejected this theory and held that Williams’s Fifth
Amendment claim accrued on the first date his confession was used against him itdcaitirt.

*2. Hobbs picks up where Williams left off, arguing that the last courtroom use of his coerced
confession, during the hearing on his motion for review of bond, is its own discrete violation.
Under this theory, Hobbs would only be able to recover for the harm arising from this last in-
court use. There is some legal support for Hobbs’s posiBeer. Xechem, Ing. Bristol-Myers
Squibb Cq.372 F.3d 899, 902 (7th Cir. 2004) (“The period of limitations for antitrust litigation
runs from the most recent injury caused by the defendants’ activities rather than from the
violation’s inception. . . . Each discrete act with fresh adverse consequences starts its own
period of limitations.”) (internal citations omittedyat’'l R.R. Passenger Corg. Morgan 536

U.S. 101, 113, 122 S. Ct. 2061, 153 L. Ed. 2d 106 (2002) (“Each discrete discriminatory act
starts a new clock for filing charges alleging that act” under Title \DRyisv. Wells Fargo

Bank No. 07 C 2881, 2008 WL 1775481, at *4 (N.D. Ill. April 17, 2008) (declining to apply the
continuing violation doctrine but holding that “to tletent that . . . allegations [of discrete acts]
fit within the claim-specific statutes of limitations, [the plaintiff]l may use them to state her
claims”); see also Diax. Shallbettey 984 F.2d 850, 855 (7th Cir. 1993) (“[E]very constitutional
tort actionable under § 1983 is treated as a personal injury, with the claim accruing when the

injury is inflicted.”) (emphasis omitted). Hobbs argues that he did not know until December 2,
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2008 that defendants would use his coerced ssite to defeat his motion for review of bond,
which is the day the in-court hearing on his motion was held. As such, argues Hobbs, a new
statute of limitations began to run on this date.

The court will allow Hobbs some leeway to develop this theory. “[Blecause the period of
limitations is an affirmative defense, it is rarely a good reason to dismiss under Rule 12(b)(6).”
Reiserv. Residential Funding Corp380 F.3d 1027, 1030 (7th Cir. 2004). Given the
aforementioned legal authority, defendants’ position on this issue cannot be fairly characterized
as “ironclad.” Foss 394 F.3d at 542. As such, the court declines to foreclose relief at this stage
in the proceedings and defendants’ motion to dismiss as to the last courtroom use of Hobbs’s
confession (December 2, 2010) is denied. The first two uses of Hobbs’s confession (May 11,
2005 and August 2006), however, are time barred unless tolled as discussed innfrart!l,
Moreover, because at least one of Hobbs'’s constitutional claims remains viable, and defendants
fail to challenge Counts IV and V (conspiracy and failure to intervene) on other grounds,

defendants’ motion to dismiss as to these two counts is also d&eedlillmarv. Burge 813

11 Defendant officers argue that they are only liable for the first in-court use of Hobbs’s
confession because this was the only time they tabsafiginst Hobbs in court. Since this use falls
outside the statute of limitations, defendant officers contend that Count Il is time barred as to them.
Section 1983 imposes liability on every official who “subjests;auses to be subjecteghy citizen of
the United States . . . to the deprivation of dgits, privileges, or immunities secured by the
Constitution and laws.” 42 U.S.C1883 (emphasis added). As explained by the Seventh Circuit, “[t]his
provision must be read against the backgroundrofitdility,” and “[ijn constitutional-tort cases as in
other cases, a man [is] responsible for the natural consequences of his adtibitktky.
Brueggemann682 F.3d 567, 582—-83 (7th Cir. 2012) (intémpzotation marks and citation omittedge
id. (“The actions of an official who fabricates evidencat tlater is used to deprive someone of liberty can
be both a but-for and proximate cause of the due process violation.”). The act of coercing a false
confession from Hobbs could be the “but-for” andd¥imate cause” of the harm resulting from the in-
court use of his confession regardless of whether defendant officers testified against him. Defendant
officers cite no authority to the contramychatheir argument on this point is unpersuasive.
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F. Supp. 2d 946, 990 (N.D. Ill. 201Gprdonv. Deving No. 08 C 377, 2008 WL 4594354, at *6
(N.D. Ill. Oct. 14, 2008).
Il. Tolling of Hobbs’s Federal Claims

For those claims that accrued before Hobbs filed his lawsuit, Hobbs argues that
defendants’ conduct equitably estops them from asserting the statute of limitations as a defense.
In addition, Hobbs alleges that a change in the law tolled his clatederal law applies to
Hobbs’s equitable estoppel claim and state law applies to his equitable tolling Skeentmith

v. City of Chicago Height951 F.2d 834, 840-41 (7th Cir. 1992).
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A. Equitable Estoppel

“Equitable estoppel prevents a party from asserting the expiration of the statute of
limitations as a defense when that party’s improper conduct has induced the other into failing to
file within the statutory period.’Ashafav. City of Chicagp146 F.3d 459, 462 (7th Cir. 1998).
Federal estoppel law “focuses on whether the defendantafradativelyto stop or delay the
plaintiff from bringing suit within the limitations periodd. (quotingSmith 951 F.2d at 841)
(emphasis in original), and “comes into play if the defendant takes active steps to prevent the
plaintiff from suing in time.” Cadg 920 F.2d at 451. To invoke equitable estoppel, “a plaintiff
must show not only misconduct by the defendantsalsatthat he actually and reasonably relied
on the misconduct.’Ashafg 146 F.3d at 463. Once the circumstance giving rise to the estoppel
is removed the plaintiff must file suiSee Shropshear Corp. Counsel of City of Chicag@a75
F.3d 593, 597-98 (7th Cir. 2001).

Hobbs argues that defendants’ deliberate and blameworthy conduct, namely their use of
force and threats of violence, equitably estibyggn from asserting a statute of limitations
defense. Specifically, Hobbs alleges thdeddants threatened and battered him during his
interrogation and that defendant Mermel intimidated him during the hearing on his motion to
suppress. JeePl.’s Officer Resp. at 7-8?) For equitable estoppel to apply, Hobbs must allege
“efforts by . . . the defendant[s] - aboaed beyond the wrongdoing upon which [his] claim[s]
[are] founded - to prevent [him] from suing in timeCada 920 F.2d at 451see Smith951 F.2d
at 841. InCookv. City of ChicagpNo. 06 C 5930, 2008 WL 1883437, at *1 (N.D. lll. April 25,

2008), the case upon which Hobbs relies, the plaintiff met this test. Cook alleged that police

12" It is unclear from the third amended commiavhat action Hobbs alleges defendants Waller

and Pavletic took.
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officers illegally entered his home and beat and threatened him in front of his féaniWwhen

he reported the incident to the Chicago Police Department, an investigator told him that if he
pursued his complaint the police would plant drugs on him and cause him to lose has job.

Cook delayed filing his § 1983 claims until after the offending officers were arrested on

unrelated grounds. The court concluded that the investigator’s threats qualified as blameworthy
conduct and, as a result, the officers were estopped from arguing a statute of limitations defense.
Id. at 2.

Unlike the plaintiff inCook Hobbs fails to allege that defendants took affirmative steps
“above and beyond” those that support his claims to prevent him from filing the instant lawsuit.
See Ramirex. City of ChicagoNo. 08 C 5119, 2009 WL 1904416, at *5 (N.D. Ill. July 1, 2009)
(finding that “a general fear of police reprisal”’ is not enough for equitable estoppel to apply);
Reyes. City of Chicagp585 F. Supp. 2d 1010, 1015 (N.D. Ill. 2008) (distinguisi@ogkand
dismissing claims as time barred where “thererpj no allegations describing any steps taken
by defendants after the initial incident that prevented plaintiffs from filing a lawsuit”). For this
reason, defendants’ conduct during Hobbs'srintgation and criminal proceedings does not
estop them from pleading the statute of limitations as an affirmative defense.

B. Equitable Tolling

Next, Hobbs argues that the doctrines of equitable estoppel and equitable tolling combine
to make his claims timely because the change in law occasionddltace Ilequitably tolled
his claims until February 21, 2007, and thereafter defendants actively prevented him from
learning of the change in the law. “Equitable tolling permits a plaintiff to avoid the bar of the
statute of limitations if despite the exercise of all due diligence he is unable to obtain vital

information bearing on the existence of his clairBliropshear275 F.3d at 595. lllinois law
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controls the availability of equitable tolling in this cagmith 951 F.2d at 842. The Seventh
Circuit has stated that equitable tolling “permits a plaintiff to sue after the statute of limitations
has expired if through no fault or lack of diligence on his part he was unable to sue before, even
though the defendant took no active steps to prevent him from siuiggletaryv. Cont'l 1ll.
Nat’'l Bank & Trust Co. of Chicag® F.3d 1236, 1241 (7th Cir. 1993). The lllinois Supreme
Court, on the other hand, has stated that “[e]quitable tolling . . . may be appropriate if the
defendant has actively misled the plaintiff, or if the plaintiff has been prevented from asserting
his or her rights in some extraordinary wayfayv. Kuhl, 727 N.E.2d 217, 223, 189 Ill. 2d
603, 244 1ll. Dec. 918 (lll. 2000). As noted by the Seventh Circuit and the lower courts, the
lllinois Supreme Court’s “position appears to conflate the doctrines of equitable tolling and
equitable estoppel.Richardsv. Burgett, Inc, No. 10 C 7580, 2011 WL 6156838, at *5 (N.D.
lll. Dec. 12, 2011) (citingdollanderv. Brown 457 F.3d 688, 694 n. 3 (7th Cir. 2006) (“lllinois
cases appear, at times, to use ‘equitable estoppel’ interchangeably with the related principle of
equitable tolling”));Fidelity Nat'l Title Ins. Co. of N.X.. Howard Sav. Banki36 F.3d 836, 839
(7th Cir. 2006) (“The lllinois cases that mention the term [equitable tolling] seem to mean by it
equitable estoppel”). Whether the lllinois Supreme Court would recognize a distinction between
equitable tolling and equitable estoppel remains unresol8ed.Hollander4d57 F.3d at 694 n.
3; Fidelity Nat’l Title Ins. Co. of N.Y436 F.3d at 839.

Citing Clay,*®* Hobbs argues that a change in the law tolled his federal claims. As
explained in Part I.Asupra Wallace lichanged the rule as to when a plaintiff may file a §

1983 claim. The previous rule und&iashingtorv. Summerville127 F.3d 552 (7th Cir. 1997),

13 Hobbs does not argue that the less demarfditeyal tolling doctrine should apply and instead
reliesinter alia on Clay.
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prevented a 8§ 1983 plaintiff from filing “a claim that, if successful, would necessarily imply the
invalidity of the conviction on a pending criminal charge” until after that charge was dismissed
in the plaintiff's favor. Id. at 556;see Wiley. City of Chicagp361 F.3d 994, 996 (7th Cir.

2004). This rule, however, was “soundly rejected” by the Supreme Cdalfdliace Il making

clear thatHeckdid not apply to pending convictionsynchv. Nolan 598 F. Supp. 2d 900, 903
(C.D. lll. 2009);see Wallace ]1549 U.S. at 393—-94 (describing the applicatiokletkto “an
anticipated future conviction” as “bizarre”).

UnderWashingtorandWiley, Hobbs’s § 1983 claims would not have accrued until his
release in 2010 and Hobbs argues that the change occasion&didge Icreated an
“extraordinary circumstance” that tolled his claims until February 21, 28@@. Harsgroves.

City of N.Y, 694 F. Supp. 2d 198, 211 (E.D.N.Y. 2010) (“the change in law occasioned by
Wallaceis the type of extraordinary circumstance that justifies equitable tollirey’d on other
grounds411 Fed. Appx. 378 (2d Cir. 2011). After this date, argues Hobbs, defendants actively
prevented him from learning ®¥allace Iland timely filing the present action by placing him in
total isolation, preventing him from interacting with other inmates, denying him access to the
law library, and preventing him from consulting with lawyers.

Even assumingVallace Ilexcused Hobbs’s failure to file his claims prior to February 21,
2007, he fails to show that defendants playedectiole in preventing him from learning of the
change. Hobbs makes no specific allegations as to the actions defendants took during his
incarceration, alleging only that “police officers” tdidn that he was to be kept in isolation, and
that “defendants” denied him access to the law library. (3d Am. Compl. 11 184, 239.) Hobbs'’s
position is perplexing considering that defendants were not his jailers; and the complaint fails to

allege that defendants somehow controlled the day-to-day conditions of his incarceration. Hobbs
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must plead facts that plausibly suggest ttefendants prevented him from learning\édllace

Il once he was in jailSee Igbgl556 U.S. at 678 (“A claim has facial plausibility when the

plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.”) His position on this point proves too much;
equitable estoppel and equitable tolling do not combine to prevent defendants from pleading the
statute of limitations as an affirmative defense.

Finally, Hobbs argues that defendants arsddilers prevented him from learning of
Wallace Il which “prevented [him] from asserting his . . . rights in some extraordinary way”
thereby tolling his claims until his releas€lay, 727 N.E.2d at 223. Hobbs alleges that he was
denied access to legal counsel for his civil claims and prevented from interacting with inmates
and accessing legal materials during his incarceration. Essentially, Hobbs argues that his
conditions of confinement tolled his claims. As explained by the lllinois Appellate Court,

The limitations period can be tolled against a defendant who did not mislead the

plaintiff if the plaintiff faced an extraondary barrier to asserting her rights in a

timely fashion. Extraordinary barriers include legal disability, an irredeemable lack

of information, or situations where the piiif could not learn the identity of proper

defendants through the exercise of due diligence.

Thedev. Kapsas 897 N.E.2d 345, 351, 386 Ill. App. 3d 396, 325 Ill. Dec. 97 (lll. App. Ct.

2008). Thedeprovides an illustrative list of extraordinary barriers. Whether Hobbs’s conditions
of confinement constituted such a barrier is not clear from the complaint. Hobbs was
incarcerated for five years. He must plepécific facts demonstrating that despite his due
diligence, he was unable to learn of the accrual of his claims Wiaéace Iland was otherwise

prevented from filing his claims during this time. Rather than foreclose relief, the court will

allow Hobbs leave to replead his tolling claim to allege specific facts that show that the
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conditions of his confinement prevented him from asserting his rights in some extraordinary
way.
lll.  Whether Count XIl is Timely

Count XII alleges a state law claim of intemal infliction of emotional distress against
defendants. Defendant officers argue thatthen is time-barred because the one-year statute
of limitations provided by the Illinois Tort Immunity Aétaccrued from “the date of the last
injury or the date the tortious acts ceasaltmeierv. Feltmeier 798 N.E.2d 75, 85, 207 Ill. 2d
263, 278 lll. Dec. 228 (2003), which defendant officers argue was in August 2006 when some of
them testified at Hobbs’s suppression hearing. Hobbs counters that because his IIED claim is
intertwined with his malicious prosecution claim, it did not accrue until criminal proceedings
were terminated in his favor.

Applying the continuing violation rutecourts have held that when a plaintiff's IED
claim incorporates the conduct underlying his malicious prosecution claim, the claim does not
accrue until the criminal proceedings against him are termin&ee.Chagolla. City of
Chicagq No.07 C 4557, 2012 WL 403920, at *9 (N.D. Ill. Feb. 8, 2023rrocciav.
Anderson 249 F. Supp. 2d 1016, 1028 (N.D. Ill. 2003) (collecting cases). Hobbs alleges that
defendant officers physically and mentallyuaed him during his interrogation and failed to
come forward with a truthful version of eveunlisring his detention. He alleges that defendants

Waller and Pavletic participated in this coercby advising defendant officers how to proceed,

4 The parties agree that the one-year statute of limitations contained in the lllinois Local
Governmental and Governmental Employees Tort Immunity Act applies to Hobbs's IIED 8aér5
ILL. ComP. STAT. 10/8-101(a) (“No civil action ... may be commenced in any court against a local entity
or any of its employees for any injury unless it immeeenced within one year from the date that the
injury was received or the cause of action accrued.”).

15 SeePart I.C, supra
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and that defendant prosecutors initiated and maintained criminal proceedings against him using
evidence they knew to be false. Hobbs’s IIED claim incorporates the same allegations as his
malicious prosecution clainsee3d Am. Compl. 1 248, 243, and the two are sufficiently
intertwined to demonstrate that defendants’ wrongful conduct continued through the termination
of his criminal proceedings. This is the date upon which Hobbs’s IIED claim accseede.g.,
Wallacev. City of Zion No. 11 C 2859, 2011 WL 3205495, at *5 (N.D. Ill. July 28, 2011)
(holding that “[b]ecause Plaintiffs’ IIED claim is based on the facts that support Plaintiffs’
malicious prosecution claim, Plaintiffs’ IIED claim did not accrue until the charges against them
were dismissed)avozderv. Mill Run Tours, Ing.No. 10-CV-4595, 2011 WL 1118704, at *10
(N.D. lll. Mar. 28, 2011) (finding IIED claim acaed upon termination of criminal proceedings
where plaintiff “claims that throughout the irstgjation and the trial Defendants suppressed
exculpatory evidence that resulted in severe emotional distr@gsinanv. Souk 10-cv-1019,

2011 WL 832506, at **13—-14 (C.D. Ill. Mar. 3, 201Bdgaman ) (finding that were defendants
allegedly suppressed and/or conspired to suppress exculpatory evidence throughout the
investigation and trial, IIED claim accrued at the same time as malicious prosecution claim);
Walden 755 F. Supp. 2d at 962 (finding IIED claim accrued at the same time as malicious
prosecution claim where plaintiff allegeder alia that defendant officers tortured a false
confession from plaintiff, fabricated, coercaad suppressed evidence and continued his false
imprisonment after procuring his wrongful convictios@e also Parish. City of Elkhart

614 F.3d 677, 684 (7th Cir. 2010) (applying In@didaw, concluding that IIED claim did not

accrue until criminal conviction was favorably disposed where the “heart” of plaintiff's
complaint was “that the defendant officers fabricated an entire case against him that led to his

wrongful conviction”);but see Brook$78 F.3d at 579 (holding that IIED claim accrued at the
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time of plaintiff's indictment, not upon the disssal of his criminal case “even if the damages
that [plaintiff] suffered . . . continued throughout his triaByansv. City of Chicagp434 F.3d
916, 935 (7th Cir. 2006) (declining to apply the continuing violation doctrine to extend the
statute of limitations for plaintiff's IIED claim against polic&)Hobbs’s IIED claim against
defendants is timely because he filed it within one year of the date that his criminal conviction
wasnolle prosequby the state.
IV.  Immunity from Suit

A. Defendant Officers

To the extent that Count Il is not time barred, defendant officers argue that it must be
dismissed because they are entitled to qualified immunity. “Government officials performing
discretionary functions enjoy qualified immunity from suit to the extent that their conduct ‘could
reasonably have been thought consistent wetlritfhts they are alleged to have violated.”
Sornberger434 F.3d at 1013 (quotirdndersorv. Creighton 483 U.S. 635, 638-39, 107 S. Ct.
3034, 97 L. Ed. 2d 523 (1987pee Harlow. Fitzgerald 457 U.S. 800, 818, 102 S. Ct. 2727,
73 L. Ed. 2d 396 (1982)The court follows a two-step inquiry to determine whether a police
officer qualifies for this defenseSornberger434 F.3d at 1013. First, the court “ask[s] whether
the plaintiff has asserted the violation of a federal constitutional right”; second, if such a
violation occurred, the court determines “whether the right was so clearly established at the time
of the alleged violation that a reasorebfficer would know that his actions were

unconstitutional.”ld.; see Andersqgm83 U.S. at 640:[T]his is not to say that an official action

6 BrooksandEvansare distinguishable because the court failed to consider if and how the
plaintiffs’ IIED claims were intertwined with their malicious prosecution clai®se Beaman 2011
WL 832506, at *13 (distinguishingvans.
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is protected by qualified immunity unless the very action in question has previously been held
unlawful; but it is to say that in the light of pre-existing law the unlawfulness must be apparent.”
Anderson483 U.S. at 64(Qnternal citation omitted)seeCheliosv. Heavener520 F.3d 678,

690-91 (7th Cir. 2008) (a clearly established right is one where “there is a clearly analogous case
establishing a right to be free from the specific conduct at issue or that the conduct is so
egregious that no reasonable person could have believed that it would not violate clearly
established rights”) (internal quotation marks and citation omitse®@) also Baird. Renbarger

576 F.3d 340, 345 (7th Cir. 2009) (“In ascertaining whether a right is clearly established, this
court looks to controlling Supreme Court and 7th Circuit precedendttig. plaintiff bears the

burden of establishing that the constitutional right was clearly establiSmgdler. Nolen 380

F.3d 279, 290 (7th Cir. 2004).

Hobbs has satisfied the first prong of the test because Count Il adequately alleges a Fifth
Amendment violation. The remaining question is whether this violation was clearly established
at the time of Hobbs’s interrogation. Since 1936, the Supreme Court has recognized that
“[s]tatements compelled by police interrogations . . . may not be used against a defendant at
trial.” Chavez538 U.S. at 767 (citinddrownv. Mississippj 297 U.S. 278, 286, 56 S. Ct. 461,

80 L. Ed. 682 (1936)kee also United StatesVerdugo-Urquidez494 U.S. 259, 264, 110 S.

Ct. 1056, 108 L. Ed. 2d 222 (1990) (“The privilege against self-incrimination guaranteed by the
Fifth Amendment is a fundamental trial right of criminal defendants . . . [and] a constitutional
violation occurs only at trial.”) (citations omitted). In 1966, in the landmark cagerafdav.
Arizong the Court held that a police officer must inform a suspect in custody of his right to
remain silent and his right to an attorney before interrogating him. 384 U.S. at 444-45. The

remedy for such a violation, however, was exclusion of thelwandizedstatement from trial,
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not an action for damages under § 1988e Husband. Turner, No. 07-CV-391-bbc, 2008 WL
2002737, at *4 (W.D. Wis. May 6, 2008) (collecting cases). Indeed, until recently, the Court has
declined to acknowledgdirandaas establishing a constitutional rigl8ee Dickersom. United
States530 U.S. 428, 440, 120 S. Ct. 2326, 147 L. Ed. 2d 405 (2000) (holdingitaada was
“constitutionally based” but declining to “go further thdiranda’ to establish a constitutional
right); Michiganv. Tucker 417 U.S. 433, 444, 94 S. Ct. 2357, 41 L. Ed. 2d 182 (1974)
(describing the “procedural safeguards” required/imandaas “not themselves rights protected
by the Constitution but . . . measures to insure that the right against compulsory
self-incrimination was protected” to “provide practical reinforcement for the right”).

In 2003, a plurality of the Court recognized that a violatioMiénda could constitute a
Fifth Amendment violation but held that “mere coercion does not violate the text of the Self-
Incrimination Clause absent use of the compelled statements in a criminal case against the

witness.” Chavez538 U.S. at 769. Thus, “at the very least . . . the instigation of legal

" The Seventh Circuit summarized the holdingiravezs follows:

In Chavezthe § 1983 plaintiff Martinez had made incriminating statements while in police
custody without receivinijlirandawarnings. He never was prosecuted, but filed a 8§ 1983
action against Chavez, the officer who had qoastil him. In that action, Martinez alleged
that Chavez violated his Fifth Amendment right to be free from self-incrimination as well
as his Fourteenth Amendment substantive due process right to be free from coercive
guestioning. The Supreme Court, in a plurality opinion, held that the police officer’s
questioning of Martinez withotlirandawarnings did not violate his rights under the Self-
Incrimination Clause of the Fifth Amendment because his compelled statements had not been
used against him in a criminal case. The plurality reasonedMinahda “created
prophylactic rules designed to safeguard tire constitutional right protected by the Self-
Incrimination Clause,"Chavez538 U.S.]at 770, 123 S. Ct. 1994, namely that “[n]o person
... shall be compelldd any criminal cas¢o be a witness against himseifj at 766, 123
S. Ct. 1994 (citingwith added emphasis, U.S. Const. amend. V). The phrase “criminal
case,” as it is employed in the Self-IncrimioatiClause, requires, at the very least, the
initiation of a legal proceeding, rather tharere police questioning, before a suspect's
self-incrimination rights are implicatetd. at 767, 123 S. Ct. 1994. ... Martinez never was
prosecuted. Consequently, the absencefranal case “in which Martinez was compelled
(continued...)
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proceedings” was required befor®aanda violation could rise to the level of a constitutional
injury. Id. at 766. Four years later, 8ornbergeithe Seventh Circuit clarifie@havezy

holding that “where . . . a suspect’s criminal prosecution was not only initiated, but was
commenced because of her allegedly un-warned confession, the ‘criminal case’ contemplated by
the Self-Incrimination Clause has begud34 F.3d at 1026-27. Aft&ornbergerthe law in

this circuit was clear that “[flailure to give Miranda warnings during a custodial interrogation is
not by itself a Fifth Amendment violationHoeftv. Anderson409 Fed. Appx. 15, 17 (7th Cir.
2011) Hoeft 1), aff'g Hoeftv. AndersonNo. 09-CV-138-WMC, 2010 WL 2720002, at *5

(W.D. Wis. July 6, 2010)Hoeft I). Rather, “[tlhe government violates a suspect’s privilege
against self-incrimination only if it introduces the unwarned statement into evidence in pretrial
or trial proceedings.ld.; see Nuzar. NguyenNo. 07-2238, 2009 WL 1409708t *7 (C.D. Il

May 20, 2009).

Defendant officers argue that they are entitled to qualified immunity because at the time
of Hobbs’s interrogation in May 2005 the failure to administglimnda warning and the use of
un-warned statements at pretrial proceedings was not a clearly established constitutional
violation. In support, defendant officers cite two cases in this circuit that have held as much.
See Hoeft, 2010 WL 2720002, at *5 (“In the absence of clear Supreme Court authority, a
failure to give aMirandawarning was not clearly established as a constitutional violation until

Sornberger. . . was decided in 2006."accord Husband. Turner, No. 07-CV-391-bbc, 2008

(...continued)
to be a ‘witness’ against himself” defeatess claim for damages based on the Self-
Incrimination Clauseld. at 773, 123 S. Ct. 1994.

Sornberger434 F.3d at 1024.
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WL 2002737, at *5 (W.D. Wis. May 6, 200&ee Orosce. SwyersNo. 08-CV-833, 2010 WL
3522499, at *6 (E.D. Wis. Sept. 8, 2010) (not cibgddefendants but holding the same). Unlike
the plaintiff in those cases, however, Hobbs haged not only that defendant officers failed to
give him aMirandawarning and denied him access to legal counsel but also that they used
unjust violence against him to coerce his confessiBee3d Am. Compl. {1 203-04.)

In Stoot 2 City of Everetb82 F.3d 910 (9th Cir. 2009), the Ninth Circuit considered
similar allegations of coercion and held that the defendant officer was not entitled to qualified
immunity on the plaintiff's Fifth Amendment claim because “[t]he qualified immunity
evaluation must . . . focus on an officer’s duties, not on other aspects of the constitutional
violation.” Id. at 927. The plaintiffs iistoot,a minor child and his parents, brought a § 1983
lawsuit alleging that a police officer interrogateéé minor plaintiff (then 14 years old) for two
hours without his parents present, convinced him to sidimanda waiver and coerced him,
through threats and promises of leniency, into confessing to sexually assaulting another minor.
This confession was later used against the minor plaintiff in pretrial proceedings. The charges
were eventually dismissed, however, when the court determined that the minor plaintiff lacked
the capacity to consent to tMerandawaiver and his confession was suppresdddat
913-917.

Attempting to avoid § 1983 liability, the officer Btootargued that he was entitled to
gualified immunity because a reasonable officer interrogating a suspect in 2003 would have
believed that a Fifth Amendment violation does not occur until the coerced statement is used
against a defendant at trial, not at a pretrial proceedth@t 927. In rejecting this position, the
Ninth Circuit “disagree[d] that the uncertainty resulting frGmavezs pertinent to the qualified

immunity determination.Td. As explained by the court,
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[the officer's] immunity cannot turn on whether, and in what way, a prosecutor

ultimately “used” the statements allegedberced during [the] interrogation of [the

minor plaintiff], as [the officer’s] rolen the constitutional violation ended before

that use. At the time dhe interrogation, [the officer] was on notice under clearly

established law that if he failed to prdei[the minor plaintiff] with appropriate

Miranda warnings or physically or psychologically coerced a statement from [the

minor plaintiff], the use of the confessis could ripen into a Fifth Amendment

violation. . . . That the allegedly coerced confession did not “ripen” into a Fifth

Amendment violation until it was “used” agat [the minor plaintiff] in a criminal

case does not change this analysis, asditireer] had no reason to believe that the

statements would not be used against [the minor plaintiff].
Id. (internal citation omitted). In reversing the lower court, the Ninth Circuit held that “a
properly-instructed jury could find that somes&l of [the minor plaintiff’'s] confession was
reasonably foreseeable to [the officer] at the time of the interrogation” and therefore, the officer
was not entitled to qualified immunityd. at 927-28.

Although Stootis not binding on this court, its reasoning is persuasive. Like the
plaintiffs in Stoof Hobbs claims that the defendant officers violatedviranda rightsandused
threats, (and in Hobbs’s case physical violence) to coerce him into giving a false confession. By
May 2005, the time of Hobbs’s interrogation, the law was clear that use of a coerced confession
against a suspect in a “legal proceeding” violated the Fifth AmendsenChaves38 U.S. at
769, and that the use of such a confession at “trial” constituted a similar viol&gerBrown
297 U.S. at 286. That defendant officers miod know the precise “use” to which Hobbs’s
confession would put at the time they solicited it is of little consequedee.Stogt82 F.3d at
927 (“The question . . . is not whether a reasonable officer could have discerned the precise
meaning of ‘use’ in a criminal case und&ravez but rather whether the officer obtained the
allegedly coerced statements so that they could later be used against the suspect in a criminal

case.”). In May 2005, “a reasonable public official interrogating a criminal suspect would have

recognized that coercing a confession by afeuianguage and physical contact, along with
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coaching the suspect as to the details of the confession, clearly violates the suspect’s
constitutional right against self-incriminationHill, 2009 WL 174994, at *8 (holding that police
officers were not entitled to qualified immunity where they used threats and physical violence
against the plaintiff in March 1992 to coerce a confession that was later used to convict him of
murder);see also Alvaradu. Litscher 267 F.3d 648, 651 (7th Cir. 2001) (“a complaint is
generally not dismissed under Rule 12(b)(6) on qualified immunity grounds”). Defendant
officers are not entitled to the defense of qualified immunity on Coutt I11.

B. Defendant Prosecutors

I. Federal Claim (Count IlI)

To the extent that Count Il is not time-barred, defendant prosecutors argue they are
absolutely immune from liability. The Supreme Court has recognized that some government
officials perform “special functions,” which, becausktheir similarity to functions that would
have been immune when Congress enacted 8§ 1983, deserve absolute protection from damages
liability.” Buckleyv. Fitzsimmons509 U.S. 259, 268-69, 113 S. Ct. 2606, 125 L. Ed. 2d 209
(1993) Buckley II). To determine whether a defendant qualifies for absolute immunity, the
court applies a “functional approach,” which “looks to the nature of the function performed, not
the identity of the actor who performed itid. at 269. Typically, “[i]f a [prosecutor’s] function

was quasi-judicial, the [prosecutor] enjoys absolute immunity. If the function was administrative

18 Defendant officers argue that the Seventh Circuit’s affirmane®aitll demonstrates that the
guestion of whether they intended to use Hobbs’sessibn in a criminal proceeding is irrelevant. The
guestion, however, is not whether defendantsaed for Hobbs’s confession to used against him but
whether a reasonable officer would have known atithe of Hobbs's interrogation that his actions were
unconstitutional.See Sornberged34 F.3d at 1013. IHoeft II, the Seventh Circuit did not reach the
issue of qualified immunity, concluding that because the plaintiftMirandizedstatement had not been
introduced into evidence at a court proceedingttierie could be no Fifth Amendment violatiadoeft,

409 Fed. Appx. at 17-18. Moreovetpeftll is distinguishable in that the plaintiff alleged only a
violation of Miranda, not physical and mental coercion as discussgda
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or investigatory, the [prosecutor] enjoys only qualified immunityéndersorv. Lopez
790 F.2d 44, 46 (7th Cir. 198&eeBuckley IIl 509 U.S. at 273 (“When a prosecutor performs
the investigative functions normally performed by a detective or police officer, it is neither
appropriate nor justifiable that, for the same act, immunity should protect the one and not the
other.”) (internal quotation marks and citation omittéaiblerv. Pachtman424 U.S. 409, 431,
96 S. Ct. 984, 47 L. Ed. 2d 128 (1976) (Prosecutors are absolutely immune for core prosecutorial
actions, such as “initiating a prosecution and . . . presenting the State’s case.”). As aptly
summarized by Judge McCuskey,
The Supreme Court has [recognized] that absolute immunity applies when a
prosecutor prepares to initiate a judicial proceeding, or appears in court to present
evidence in support of a search warrantiappon. Prosecutorial absolute immunity
... [also] extends to [p@paration, both for the initiatiasf the criminal process and
for a trial, [and] may require the obtangj, reviewing, and evaluating of evidence.
Alternatively, absolute immunity does reqiply when a prosecutor gives advice to
police during a criminal investigation, wh#re prosecutor makes statements to the
press, or when a prosecutor acts as a complaining witness in support of a warrant
application.
Speaglev. Ferguson 852 F. Supp. 2d 1096, 1102 (C.D. lll. 2012) (internal quotation marks and
citations omitted).As the officials seeking immunitgefendant prosecutors “bear[] the burden

of showing that such immunity is justified for the function in questidduinsv. Reed 500 U.S.

478, 486, 111 S. Ct. 1934, 114 L. Ed. 2d 547 (1991).

38



As to Count Ill, Hobbs argues that defendants Waller and Pa¥ktécnot immune for
advising defendant officers on how to coercevideotaped confession. Recall that Count Il
alleges that defendants forced Hobbs to incriminate himself against his will by denying him
access to a lawyer and using threats and violence to coerce him into giving a false confession,
which was later used against him in a criminal proceeding. As to defendants Waller and
Pavletic, Hobbs alleges that they arrived atpbkce station after he gave his written confession
but before he was arrested; they met with members of the task force and received the details of
his interrogation; they knew that his written confession was coerced; they coached and prepared
defendant officers to obtain a video confessiothipgatening Hobbs with Sheila’s arrest; and
they watched and listened to both videotaped confessions and knew that Hobbs had been
threatened and battered in the first video.

Whether Waller and Pavletic are entitled to absolute immunity turns on the function they
were performing when they acted. The Supreme Court has held that a prosecutor’s “professional
evaluation of the evidence assembled by the police and appropriate preparation for its
presentation at trial or before a grand jury after a decision to seek an indictment has been made”
is entitled to absolute immunityBuckley I} 509 U.S. at 273. IAuntv. Jaglowskj 926 F.2d
689, 693 (7th Cir. 1991), the Seventh Circuit affirmed a directed verdict in favor of the defendant

prosecutor where the plaintiff allegedly told the prosecutor that the police had coerced his

19 The parties appear to agree that defendant prosecutors are absolutely immune for their use of
Hobbs’s confession in his criminal proceedin@ge, e.g., Buckley Fitzsimmons20 F.3d 789, 795 (7th
Cir. 1994) Buckley IV (“Prosecutors are entitled to absolute immunity for actions as advocates before
the grand jury and at trial even if theyepent unreliable or wholly fictitious proofs.Blenryv. Farmer
City State Bank808 F.2d 1228, 1238 (7th Cir. 1986) (prosecutorial immunity applies even when a
prosecutor “initiates charges maliciously, unreasonatitiout probable cause, or even on the basis of
false testimony or evidence”). As it relates to CdlinHobbs fails to alleg¢hat defendant Mermel was
present during his interrogation or that Mermel took actions unrelated to presenting the state’s case.
Mermel is therefore entitled to absolute immunity on this count.

39



agreement to confess, the prosecutor said he could do nothing about it, and the police threatened
the plaintiff until he signed the confessidNoting that prosecutors are absolutely immune in
their “function in gathering and evaluating evidence in order to make a prosecutorial decision as
to whether or not to file chargesd. (quotingBoydv. Village of Wheeling83 C 4768, 1985 WL
2564, at **20-21 (N.D. lll. Sept. 12, 1985), the court held that the prosecutor was immune from
liability because his “function in being present was merely to review, approve or disapprove [the
evidence], and issue the charges the police were seekthat 693.

Defendant prosecutors rely dtuntto argue that Waller and Pavletic are absolutely
immune for actions they took after Hobbs confddsecause, at that point, they were functioning
to review the evidence and initiate charges not assisting in the investigation of ISelebs.
Andrews 660 F. Supp. 2d at 878 (“The prosecutor acts within his core functions when he
evaluates the evidence gathered by police and, in the case of a confession, takes steps to see that
the words of the defendant are properly preserveacord Kitcherv. Burge 781 F. Supp. 2d
721, 731 (N.D. Ill. 2011);Pattersorv. Burge No. 03 C 4433, 2010 WL 3894438, at *11 (N.D.
lIl. Sept. 27, 2010)Ratterson I); but see Williams. Valtierra, No. 00 C 5743, 2001 WL
686782, at *3 (N.D. Ill. June 18, 2001) (distinguishitigntand denying prosecutors’ motion to
dismiss where the plaintiff alleged that the prosecutors actively engaged in coercing a false
confession and denied him medical ca@angev. Burge No. 04 C 168, 2005 WL 742641, at
*19 (N.D. lll. Mar. 30, 2005) (denying prosecutor’'s motion to dismiss where the prosecutor was
allegedly complicit in the plaintiff's torture and the subsequent cover up).

Like Hunt, Hobbs alleges defendant prosecutors were aware of and failed to stop
officers’ attempts to coerce his confession. Unlike Hunt, however, Hobbs alleges that

prosecutors actively advised the police about how to procedBluckiey Il| the Supreme Court
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stated that “prosecutors are not entitled to absolute immunity for their actions in giving legal
advice to the police.” 509 U.S. at 28ke Burns500 U.S. at 493 (“We do not believe . . . that
advising the police in the investigative phase of a criminal case is so intimately associated with
the judicial phase of the criminal process that it qualifies for absolute immunity.”) (internal
guotation marks and citation omitted). Taken in the light most favorable to Hobbs, it is plausible
that Waller and Pavletic were present at the police station not simply to review the evidence but
to advise the police on how to effectively coerce Hobbs into giving a videotaped conf&esion.
Tillman, 813 F. Supp. 2d at 967 (denying absolute immunity where plaintiff alleged that the
prosecutor “personally participated in his interrogation . . . and then suppressed the truth
concerning those eventsill. at 966—67 (collecting cases). In addition, Hobbs alleges that
Waller and Pavletic knew that his first confession was false and there was no other evidence that
would have given defendants probable cause to arrestSee Buckley 1]I509 U.S. at 274 (“A
prosecutor neither is, nor should consider himself to be, an advocate before he has probable
cause to have anyone arrested.”). The Supreme Court has cautioned that absolute immunity
should be sparingly appliedd. at 269. Unlike irHunt, the record in this case is not complete.
Although Waller and Pavletic may eventually be entitled to summary judgment on this claim, the
complaint will stand. Their motion to dismiss Count Ill on the basis of absolute immunity is
denied For the reasons discussed in Part IVsiipra qualified immunity does not apply.
il. State Law Claims (Counts XI, XlI, and XIII)
Defendant prosecutors also argue that they are entitled to absolute immunity on state law

Counts XI (malicious prosecution), XII (IIED), and XIII (conspiraéy)Under lllinois law, the

% The court declines to discuss Count IV (feélto intervene), Count V (§ 1985 conspiracy),
(continued...)
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“[state] and federal doctrines of prosecutorial immunity are coterminous” and, as a result,
prosecutors acting within the scope of their prosecutorial duties are absolutely immune from
liability under state lawKitchen 781 F. Supp. 2d at 733¢e, e.g., Beaman Souk---F.
Supp.2d----, 2012 WL 1029612, at *11 (C.D. Ill. Mar. 26, 20BYgman [J; Patterson 1) 2010

WL 3894438, at *11Andrewsv. Burge 660 F. Supp. 2d 868, 879 (N.D. Ill. 2009). There is
some dispute as to whether a prosecutor who acts with malice is deprived of state law immunity.
CompareHorstmanv. Cnty. of DuPage284 F. Supp. 2d 1125, 1133 (N.D. Ill. 2003);
Aboufarissv. City of DeKallh 713 N.E.2d 804, 812, 305 Ill. App. 3d 1054, 239 Ill. Dec. 273 (llI.
App. Ct. 1999)with Hughew. Krause No. 06 C 5792, 2008 WL 2788722, at **1-2 (N.D. IIl.
2008) (on reconsideratiorarhamv. Mcintyre No. 04-cv-4027-JPG, 2007 WL 1576484, at *8
(S.D. lll. May 30, 2007). The “more recent trend,” however, “has been to apply to state law
claims the same absolute immunity given to prosecutors on federal claims” even when the
plaintiff alleges that prosecutors acted with mali€éeveny. Dewitt Cnty., I, No. 11-3162,

2012 WL 1066886, at *9 (C.D. Ill. Mar. 28, 2012) (collecting cases)prd Gordon2008 WL
4594354, at *17. The court finds the reasoning in these more recent cases persuasive.
“Although under lllinois law there is a doctrine of public official immunity which has a lack of
malice requirement, such is not the immunity afforded prosecutors [who], like judges, must be
allowed to perform the functions of their jolesrlessly and without fear of consequence.”
Hughes 2008 WL 2788722, at *ccord Beaman }12012 WL 1029612, at *11. As previously

discussed, defendant prosecutors are absolutely immune for initiating and maintaining criminal

(...continued)
and Count X (denial of access to the courts) becausel# fhat these counts fail to state a claim against
defendant prosecutors, as discussed in Parts V.C. i&ffa,
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proceedings against Hoblsge Imbler424 U.S. at 431Henry, 808 F.2d at 1238, and presenting
false and incomplete evidence in cosde Burns500 U.S. at 489-90ut they are not
absolutely immune for taking certain actions before probable cause atBotidsy Il 509
U.S. at 274, advising the police on their investigatsa® Burns500 U.S. at 493, and making
statements to the presSee Buckley 1]1509 U.S. at 277—78. Defendant prosecutors’ motion to
dismiss Count Xl is therefore denied. The same reasoning applies to Count XlI (IIED) and
Count XIllI (conspiracy), which also survive defendants’ motion to dismiss.
iii. Eleventh Amendment

Finally, defendant prosecutors argue that the state law counts must be dismissed under
Rule 12(b)(1) because the Eleventh Amendment deprives this court of jurisdiclibe.
Eleventh Amendment provides, “The Judicial powkthe United States shall not be construed
to extend to any suit in law or equity, commenced or prosecuted against one of the United States
by Citizens of another State, or by Citizens or Subjects of any Foreign StafCONST.
amend. XI. Although this amendment speaks only of foreign subjects, both the Supreme Court
and the Seventh Circuit have held that “the Eleventh Amendment bars an action in federal court
against a state, its agencies, or its officials in their official capad@pSsmeyev. McDonald
128 F.3d 481, 487 (7th Cir. 1997) (citiRrgnnhurst State Sch. & Hosp.Halderman 465 U.S.

89, 100-02, 104 S. Ct. 900, 79 L. Ed. 2d 67 (1984pttv. O'Grady, 975 F.2d 366, 369 (7th

2 Defendant prosecutors allege that subject mpftisdiction is not evident from the face of the
complaint, and as such the court analyzes theomadi dismiss under Rule 12(b)(1) as any other motion
to dismiss.United Phosphorous, Lted. Angus Chem. C0322 F.3d 942, 946 (7th Cir. 2003) (en banc),
overruled on other grounds by Minn-Chem, mcAgrium Inc, 683 F.3d 845 (7th Cir. 2012). When
presented with a facial challenge, “the court doedanit beyond the allegations in the complaint, which
are taken as true for purposes of the motiokpex Digital, Incv. Sears, Roebuck & C&72 F.3d 440,
444 (7th Cir. 2009).
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Cir. 1992),cert. denied508 U.S. 942, 113 S. Ct. 2421, 124 L. Ed. 2d 643 (1993)). Under
lllinois law, state’s attorneys are consideredestdficials, not county or local officials, and a
lawsuit against a state’s attorney may in some circumstances be brought against tBestate.
McGrathv. Gillis, 44 F.3d 567, 571 (7th Cir. 199%)gemunsorv. Hedges549 N.E.2d 1269,
1273, 133 1ll. 2d 364, 140 Ill. Dec. 397 (lll. 1990).
The lllinois State Lawsuit Immunity Act provides that the state cannot be sued except as
provided,inter alia, in the Court of Claims Act. 74%U. Comp. STAT.5/1. The Court of Claims
Act requires all claims against the state “sounding in tort” to be heard in that court.L 705 |
Cowmp. STAT. 505/8(d). As such, if Hobbs’s state lalaims are brought against the state itself,
rather than against defendant prosecutors individually, the claims must dismissed without
prejudice and litigated in the Court of ClainfSee Jinking. Lee 807 N.E.2d 411, 417, 209 Ill.
2d 320, 282 Ill. Dec. 787 (lll. 2004). “Whether an action is in fact one against the State, and
hence one that must be brought in the Court of Claims, depends not on the formal identification
of the parties but rather on the issues involved and the relief soudgdlyv. Vaupe) 549
N.E.2d 1240, 1247, 133 lll. 2d 295, 140 Ill. Dec. 368 (lll. 1990). As it relates to the issues
involved, the lllinois Supreme Court has stated that an action is against the state when there are
(1) no allegations that an agent or eaygle of the State acted beyond the scope of
his authority through wrongful acts; (2) the duty alleged to have been breached was
not owed to the public generally independef the fact of State employment; and
(3) where the complained-of actions involve matters ordinarily within that
employee’s normal and official functions of the State . . .
Id. “Sovereign immunity affords no protection, [therefore], when it is alleged that the State’s

agent acted in violation of statutory or constitutional law or in excess of his authdithdlv.

Stass 735 N.E.2d 582, 586, 192 Ill. 2d 233, 248 Ill. Dec. 931 (lll. 2000).
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Hobbs argues that his claims are not brought against the state because he alleges that
defendant prosecutors acted with malice, thus making their actions outside the scope of their
authority. See3d Am. Compl. 11 244, 250, 253.) The lllinois Appellate Court has recognized
that “malice, if well pleaded, is outside the scope of a State employee’s authority and [the claim]
must be brought in the circuit court and not the Court of Claifgelchv. Ill. Supreme Court
751 N.E.2d 1187, 1195, 322 Ill. App. 3d 345, 256 IIl. Dec. 350 (lll. App. Ct. 200dmt. Ass'n
of lll., Inc. v. Bd. of Regents of N. lll. Unj618 N.E.2d 694, 705, 248 Ill. App. 3d 599, 188 IlI.

Dec. 124 (lll. App. Ct. 1993). IRattersornv. Burge the plaintiff alleged that prosecutors acted
intentionally and maliciously by physically abusing him, coercing his confession and fabricating
oral admissions and reports that were later used against him at trial. 328 F. Supp. 2d 878, 884
(N.D. lll. 2004) fPatterson). The court found these allegations sufficient to demonstrate that
prosecutors had acted outside the scope of their authtwitsit 887;seeCannonv. Burge No.

05 C 2192, 2006 WL 273544, at *17 (N.D. Ill. Feb. 2, 2006) (holding that the defendant
prosecutor acted outside his authority where he made false public statements discrediting
evidence of torture, refused to investigate and suppressed evidence of torture, and used his
position to maintain the plaintiff's wrongful convictiorsge also Orange2005 WL 742641, at

*18 (holding that the defendants acted outside their authority where the plaintiff alleged that they
participated in actions that deprived him of various constitutional rights). Hobbs alleges that
defendant prosecutors acted maliciously in violating his constitutional rights and he supports
these allegations with facts specific to each defend&@&e3d Am. Compl. 1 198, 207, 211,

240). This is sufficient to show that defendant prosecutors acted beyond the scope of their
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authority through wrongful acts. Their motion to dismiss on the grounds of Eleventh
Amendment sovereign immunity will be denféd.
V. Failure to State a Claim

A. Count I: Procedural Due Process

Defendants argue that Count | (coercedfession in violation of procedural due
process) should be dismissed as duplicative of Count Ill (coerced confession in violation of the
right against self-incrimination). One countyize dismissed as duplicative of another where
“the parties, claims, facts and requested relief are substantially the sdareViletv. Cole
Taylor Bank No. 10 CV 3221, 2011 WL 148059, at *2 (N.D. Ill. Jan. 18, 2044#; also
Norfleetv. Stroger 297 Fed. Appx. 538, 540 (7th Cir. 2008). It is undisputed that the parties
(defendants) and the requested relief (compensatory and punitive damages) are the same for both
counts. Although Count Ill alleges a violationMiranda whereas Count | does not, the
remaining factual allegations are largely the same; namely, defendants used unjust violence
against Hobbs causing him to falsely confess, and these false statements were then used against
him in court resulting in his prolonged detentio®e€3d Am. Compl. 11 194-198, 202-307;
see alsdl.’s Officer Resp. at 34 (“[T]he core of Defendants’ [Fifth Amendment] constitutional

violation does not stem solely from their failure to prowtieanda warnings, but rather from

2 |n their reply brief, defendant prosecutors argue that if the court finds that they acted outside
the scope of their authority, then it must also dismiss the indemnity claim against Lake County (Count
XVI). Because this argument was raised for the finse in reply and Hobbs has not had an opportunity
to respond, the court declines to addresSdte, e.g., Wright. United States139 F.3d 551, 553 (7th
Cir.1998) (arguments in support of a motion that argechfor the first time in a reply brief are waived).

In addition, because some of Hobbs's claims agdefgndant prosecutors are not subject to dismissal,
Count XVI will not be dismissed.
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their elicitation of a false confession through the use of abusive language and coaching.”)
(internal citations omitted)).
Hobbs citesScottv. City of ChicagoNo. 07 C 3684, 2010 WL 1433313 (N.D. Il
April 8, 2010), to support his position that Count | and Count Ill seek to remedy two distinct
constitutional violations Scottis of little help, however, because it holds that a Fifth
Amendment claim, like the one asserted in Count Ill, is distinct from a substantive due process
claim, like the one asserted in Countlidl. at *6; see Wallacé, 440 F.3d at 429Count |,
however, alleges a violation of procedural due processeR].’s Officer Resp. at 24.)
In circumstances such as these, where the plaintiff alleges that he was coerced into giving
a false confession, the Seventh Circuit has declined to recognize a stand alone procedural due
process claimSee Wallacé, 440 F.3d at 429. As summarized/Maldenv. City of Chicage
755 F. Supp. 2d 942 (N.D. Ill. 2010),
the Seventh Circuit ilVallace[l] rejected the notion that “there is a free-standing
due process claim whenever unfair interrogation tactics . . . are used to obtain a
confession.” 440 F.3d at 429. Insteatlje process claims involving coerced
confessions must “shock the conscienue thereby implicate the Supreme Court’s
substantive due process rulings” or be “grounded in traditional notions of what is
Irgquired for a fair trial, including tHéradyright to be given exculpatory material.”
Id. at 964—65 (collecting cases). Undféallace | therefore, Count | remains viable only to the
extent that it allegesBradyviolation.
In Bradyv. Maryland 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), the

United States Supreme Court held that the “suppression by the prosecution of evidence favorable

to an accused upon request violates due process where the evidence is material either to guilt or
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to punishment? This rule requires “the prosecutor turn over to the defense all potentially
exculpatory [or impeaching] evidence” and extends to police officers “insofar as they must turn
over potentially exculpatory [or impeaching] eviderwhen they turn over investigative files to
the prosecution.™Harris v. Kuba 486 F.3d 1010, 1014 (7th Cir. 2003ge Carvajal.
Dominguez542 F.3d 561, 566 (7th Cir. 2008).

Hobbs does not argue that Count | seeks to rem&dgdy violation. Indeed, 8rady
violation occurs at trial, and Hobbs was never brought to trial in his criminal SageRay.
City of Chicagp629 F.3d 660, 664 (7th Cir. 201Bjielanskiv. Cnty. of Kang550 F.3d 632,
645 (7th Cir. 2008). Moreover, “a coerced confession alone cannot consBuaeyaviolation,
as no ‘suppression’ occurs because the plaintiff is aware of his own confesslaluén 755 F.
Supp. 2d at 9655ee Sornberger34 F.3d at 1029 (“Teresa knew herself what occurred during
the interrogation, and the police were undeBrady obligation to tell her again that they
coerced her into confessing.g¢cord Padillav. City of ChicagpNo. 07 CV 5253, 2011 WL
3793413, at *4 (N.D. Ill. Aug. 24, 2011). Given that Counts | and Il involve substantially the
same parties, facts and requested relief, and that the Seventh Circuit has foreclosed procedural
due process relief where the coercive conduct is not hinged to a trial, Count | will be dismissed.
See Marshall. Buckley 644 F. Supp. 2d 1075, 1079 (N.D. Ill. 2009).

B. Count lll; Fifth and Fourteenth Amendments

% “In order to bring @radyclaim, a plaintiff must demonstrate that: (1) the prosecution
suppressed evidence; (2) the evitkewas favorable to the accusenk 43) the evidence was material,
that is, there was a reasonable probability that prejudice ensfkxkanden. McKinney ---F.3d----,

2012 WL 3194929, at *3 (7th Cir. Aug. 8, 2012). “Evidence is ‘suppressed’ when (1) the prosecution
failed to disclose the evidence in time for the defabhttamake use of it, and (2) the evidence was not
otherwise available to the defendanbtigh the exercise of reasonable diligendg@drvajalv.
Dominguez542 F.3d 561, 567 (7th Cir. 2008).
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Defendant prosecutors argue that Count Ill fails to state a claim upon which relief may be
granted because Hobbs fails to comply with Rule 8(a). Rule 8(a)(2) requires “a short and plain
statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
This statement need only “give the defendant fair notice of what the . . . claim is and the grounds
upon which it rests."Twombly 550 U.S. at 555. As to Count lll, Hobbs alleges that Waller and
Pavletic participated in coercing his videotagedfession, and that defendant prosecutors used
this confession against him in a criminal proceeding to his detriment. This is sufficient to put
defendant prosecutors on notice of the nature of Hobbs’s claim.

C. Count IV: Failure to Intervene

Defendant prosecutors argue that Count IV fails to state a claim because prosecutors do
not have a duty to intervene to prevent the police from violating suspect’s constitutional rights.
See Gordon2008 WL 4594354, at *17 (“neither the Seventh Circuit, nor any Northern District
of lllinois court, has recognized a failure to intervene claim against a prosecAttligws
660 F. Supp. 2d at 876 n.6 (“In lllinois . . . a prosecutor does not have police powers, nor do
prosecutors have command of police operations . . . Judge Aspen was clearly correct in deciding
that the duty to intervene applicable to police officers is not to be imposed on prosecutors.”)
(citing Gordon 2008 WL 4594354, at *17). Hobbs acknowledges this authority but argues that
because prosecutors have an ethical duty to ensure that justice is carried out in a constitutional
and humane manner, they should be held accountable for failing to intervene in a constitutional
violation. This court finds the reasoning@ordonandAndrewspersuasive and declines to
extend Count IV to defendant prosecutors; it is dismissed as to them.

D. Count V: § 1985 Conspiracy
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As to Count V?* Hobbs alleges that defendant officers conspired among and between
themselves for the purpose of depriving him of his constitutional rights and that defendants acted
in furtherance of this conspiracy by atreg him without probable cause, coercing his
confession, falsifying police reports and presenting fabricated evidence to initiate proceedings
against him. (3d Am. Compl. 1 212-217.) Secti®85(2) contains two parts. “The first part
concerns certain interference with federal court proceedings and the second part concerns
interference with state court proceedings in \iolaof equal protection of the laws or when a
person is trying to enforce the equal protection of the laB&dlnickv. Doria, No. 93 C 7037,

1994 WL 445088, at *3 (N.D. Ill. Aug. 16, 1994). The first clausg D985(2)prohibits

conspiracy to interfere with federal court proceedings; the second clause prohibits the same in
state courtsSee Kuslv. Rutledge460 U.S. 719, 725, 103 S. Ct. 1483, 75 L. Ed. 2d 413 (1983).

To state a claim under the second subsection, as Hobbs attempts to do here, he must allege that
“the defendants were motivated in their actibggacial or some other type of invidious,

class-based discriminationl’owev. Letsinger 772 F.2d 308, 311 (7th Cir. 1985). Because

Hobbs fails to allege that race or class-badiscrimination motivated defendants, Count V is
dismissed.

E. Count X: Denial of Access to the Courts

In Count X, Hobbs alleges that each defendant, acting individually, jointly and in a
conspiracy, denied him access to the law library, legal material and/or legal counsel while he
was incarcerated, thereby depriving or dimimghhis ability to bring Counts | through 1X of

this lawsuit. (3d Am. Compl. § 239.) The due process clause provides inmates with a right of

24 Hobbs clarified in his response that CoMris brought under subsection (2) of § 1985. (Pl.’s
Prosecutor Resp. at 18.)
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“meaningful access to the courtsBoundsy. Smith 430 U.S. 817, 824, 97 S. Ct. 1491, 52 L. Ed.
2d 72 (1977pverruled in part on other grounds by LewisCasey518 U.S. 343, 116 S. Ct.
2174, 135 L. Ed. 2d 606 (1996). This requires prison authorities to provide inmates with the
tools they need “to attack their sentences, directly or collaterally, [or] . . . to challenge the
conditions of their confinement.Lewis 518 U.S. at 355ee also Wolf#. McDonnel| 418 U.S.
539, 579, 94 S. Ct. 2963, 41 L. Ed. 2d 935 (1974) (ekigy the universe of relevant claims to
actions under § 1983 to vindicate “basic constitutional riglatisipgated in part on other
grounds by Sandin. Connor, 515 U.S. 472, 115 S. Ct. 2293, 132 L. Ed. 2d 418 (1995). This
right applies to pre-trial detainees and not just convidtéinson by Johnson Brelje, 701 F.2d
1201, 1207 (7th Cir. 1983). To recover, an inmate must suffer an “actual injury” as a result of
the denial.Ortizv. Downey 561 F.3d 664, 671 (7th Cir. 2009) (citibgwis 518 U.S. at 350).

“To establish an ‘actual injury,” an inmate must show that an attempt to pursue nonfrivolous
litigation was hindered by unjustified acts or conditions caused by the defendauatkeyv.
Marberry, 385 Fed. Appx. 575, 578 (7th Cir. 2018¢e Campbeil. Clarke 481 F.3d 967, 968
(7th Cir. 2007) (the plaintiff must allege that “a lack of access to legal materials has
undermined,” or caused to founder, “a concrete piece of litigation”).

Hobbs has failed to adequately plead such a claim here. A denial of access to the courts
claim is most often brought against prison officials who bear responsibility for an inmate’s
access to legal materials, not against an inmate’s arresting officers and pros&rgoesg.,
Purkey 385 Fed. Appx. at 576 (warden and educational superintendehtjsorv. Barczak
338 F. 3d 771, 772 (7th Cir. 2003) (department of corrections officds)sev. Todd 35 Fed.
Appx. 241, 242 (7th Cir. 2002) (prison guards). Although Hobbs details the acts that each

defendant took in procuring his false cag®n and subsequent detention, he makes no
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allegations as to what steps defendants tootside of his interrogation and prosecution, to
prevent him from accessing the law library, legal material and/or legal counsel while he was
incarcerated.See generally Igbab56 U.S. at 678 (a complaint will not suffice “if it tenders
naked assertions[s] devoid of . . . factual eeanent”). Hobbs cites no authority for his
position that the acts of arresting officers and prosecutors, individual who typically have little
control over the conditions of confinement, are sufficient to state a claim for denial of access to
the courts. In addition, he fails to allege how his ability to bring the present lawsuit was
deprived or diminishedSee Pratv. Tarr, 464 F.3d 730, 731 (7th Cir. 2006) (“[W]hen a
plaintiff alleges a denial of the right to accésszourts, he must usually plead specific prejudice
to state a claim, such as by alleging that he missed court deadlines, failed to make timely filings,
or that legitimate claims were dismissed because of the denial of reasonable access to legal
resources.”)accord Marshallv. Knight, 445 F.3d 965, 968 (7th Cir. 2008ge also Canngn
2006 WL 273544, at *19 (dismissing access claim as inadequately pleacksut) Patterson,|
328 F. Supp. 2d at 898. Count X is therefore dismissed.

F. Count XIII: Conspiracy

Count XIII alleges a claim for state law conspiracy. Under Illinois law, the “elements of
civil conspiracy are: (1) a combination of two or more persons, (2) for the purpose of
accomplishing by some concerted action either an unlawful purpose or a lawful purpose by
unlawful means, (3) in the furtherance of which one of the conspirators committed an overt
tortious or unlawful act.”Fritz v. Johnston807 N.E.2d 461, 470, 209 Ill. 2d 302, 282 IIl. Dec.
837 (2004)see also Borselling. Goldman Sachs Grp., Ineét77 F.3d 502, 509 (7th Cir. 2007).
Hobbs alleges that defendants conspired among and between themselves for the purpose of

prosecuting him without probable cause and to inflict severe emotional distress, and that
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defendants acted in furtherance of this conspiracyntsy, alia, coercing his confession,
falsifying police reports, presenting fabricated evidence to initiate proceedings against him, and
prolonging his incarceration despite the existence of exculpatory DNA evidence. (3d Am.
Compl. 11 252—-256.) Hobbs’s allegations are sufficient to state a claim for conspiracy under
lllinois law. See, e.g., Gardunm Town of Cicerp674 F. Supp. 2d 976, 988 (N.D. Ill. 2009)
(arrestee stated a claim for state law conspiradgyyardv. City of ChicagpNo. 03 C 8481,
2004 WL 2397281, at *15 (N.D. Ill. Oct. 25, 2004) (prisoner stated the same).
G. Count XV: False Light against Defendant Waller
Defendant prosecutors next move to dsCount XV, which alleges that defendant
Waller placed Hobbs in a false light before the public on August 4, 2010. Waller held a press
conference where he stated that “he was not convinced that Hobbs didn’t have a role in the
killings” but that “he didn’t believe that the case could be proved beyond a reasonable doubt.”
He also stated that he had studied the cadé[he didn’t] believe that law enforcement did
anything wrong.” Defendant prosecutors argue that these statements are absolutely pfivileged.
To state a claim for false light invasionmivacy under lllinois law, a plaintiff must
plead that:
(1) he or she was placed in a false light before the public as a result of the
defendants’ actions; (2) the false light in which the plaintiff was placed would be
highly offensive to a reasonable person; and (3) the defendant acted with actual

malice, that is, with knowledge that tlseatements were false or with reckless
disregard for whether the statements were true or false.

% Because the court finds Waller’'s statementsa@bsolutely privileged it declines to address
defendant prosecutors’ arguments that the statismare not “of or concerning” Hobbs and were
constitutionally protected opinion.
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Kurczabav. Pollock 742 N.E.2d 425, 434-35, 318 Ill. App. 3d 686, 252 Ill. Dec. 175 (lll. App.

Ct. 2000) (internal quotation marks, imsion indicators and citation omittedge also

Muzikowskv. Paramount Pictures Corp322 F.3d 918, 927 (7th Cir. 2003). Under lllinois law,

“[a]n attorney at law is absolutely privileged to publish defamatory matter concerning another in

communications preliminary to a proposed judipiadceeding, or in the institution of, or during

the course and as a part of, a judicial proceeding in which he participates as counsel, if it has

some relation to the proceeding3oldenv. Mullen, 693 N.E.2d 385, 389, 295 Ill. App. 3d 865,

230 1. Dec. 256 (lll. App. Ct. 1997) (quoting Restatement (Second) of Torts § 586 (1977)).

“Thus, the privilege is available only when the publication: (1) was made in a judicial

proceeding; (2) had some connection or logical relation to the action; (3) was made to achieve

the objects of the litigation; and (4) involved litigants or other participants authorized by law.”

Augustv. Hanlon---N.E.2d----, 2012 IL App (2d) 111252, at *12 (lll. App. Ct. Sept. 6, 2012).
Waller made the disputed statements on the day Hobbs’s caselegsrosequiand as

such, Hobbs argues that Waller’'s statements were not published “during the course and as a part

of, a judicial proceeding.” Restatemené¢Snd) of Torts § 586 (1977). Hobbs cites no

authority for this position, and the court believes that his reading of the Restatement proves too

narrow. The policy behind the privilege is to allow “attorneys as officers of the court the utmost

freedom in their efforts to secure justice for their clierits,tmt. a, and the lllinois Appellate

Court has acknowledged that “the effectivactioning of our system of government is

dependent largely upon the force of an informed public opinion as to the quality of service

rendered by public officials, and free and unfettered action by the public’s representatives.”

Warev. Carey, 394 N.E.2d 690, 697, 75 Ill. App. 3d 906, 31 IIl. Dec. 488 (lll. App. Ct. 1979).
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The need to facilitate open communication between the public and its elected representatives
weighs in favor of recognizing the privilege under the circumstances presented here.

In Warev. Carey the lllinois Appellate Court held that the defendant Cook County
State’s Attorney was absolutely privileged to issue a press release responding to statements by
the plaintiff Deputy Superintendent of Poliaed others that the police force was no longer
corrupt. 394 N.E.2d at 692. In his press release, the defendant prosecutor accused the plaintiff
police superintendent of “whitewash[ing]” pod corruption and vowed that his office would
seek out the “extortionists and shakedown artists” and eliminate them from within the police
department.ld. In affirming summary judgment for the defendant prosecutor, the court held
that the absolute executive privilege protected him from liability for defamation actions arising
from the performance of his duties, which included the duty to ensure that the laws are faithfully
executed and enforcedd. at 694—-95. The court acknowledged that the plaintiff was not under
investigation or prosecution at the time if the press release, but stated that this argument
“misse[d] the point.”Id. at 697. “The fact that no formal investigation or charging of [the
plaintiff] based upon an intent to protectmgtion took place does not militate against [the
defendant’s] responsibility to mitigate what he believed were damaging remarks by [the
plaintiff]” that the police force was no longer corrupd. As such, the court concluded that the
defendant’s statements were absolutely privileged.

As in Ware there was no judicial proceeding pending at the time the allegedly illegal
statements were made. Nevertheless, defendant Waller undoubtedly felt obligated to inform the
public about issues surrounding tiale prosequof Hobbs’s case. The court can discern no
principled reason why the protection afforded the defendamaire should not extend to

defendant Waller hereSee Patterson B28 F. Supp. 2d at 902 (holding that prosecutors’
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defamatory statements to the press after plaintiff was pardoned were absolutely privsieged);
also Goldenv. Mullen, 693 N.E.2d 385, 390, 295 Ill. App. 3d 865, 230 Ill. Dec. 256 (lll. App.
Ct. 1997) (“[W]e hold that the absolute privilege which attaches to defamatory statements made
by an attorney incidental to a pending legal proceeding also applies to post-litigation defamatory
statements made by an attorney to the client he or she represented in such proceeding.”). Count
XV is therefore dismissed.
CONCLUSION AND ORDER

For the foregoing reasons, the motionglitimiss by defendant officers (dkt. #98 #103,
#106), defendant prosecutors and Lake Co(aiky #100) and municipal defendants (dkt. #103,
#106, #107, #109, #111) are granted in part and denied in part. Hobbs is given leave to file a
fourth amended complaint by October 12, 2012 to replead his tolling allegations as stated herein.
Counts I, V, and X against defendant officeansl defendant prosecutors are dismissed. Count
lIl against defendant officers and Waller and Pavletic is dismissed in part; the first two
courtroom uses of plaintiff's confession are tib@red, the last courtroom use is not. Count Il
is dismissed as to defendant Mermel. Cdlagainst defendant officers is dismissed as is
Count IV against defendant prosecutors. Count XV against defendant Waller is dismissed.
These counts are dismissed with prejudice to the extent they remain unaffected by the tolling
allegations in Hobbs'’s fourth amended complaint. The City of Waukegan’s motion to dismiss
Count VII (#107), the City of Zion’s motion to dismiss Count VIII (#111), and the Village of
Vernon Hill's motion to dismiss Count IX (#114) are moot pursuant to Hobbs’s notice of
voluntary dismissal (#139). Counts VII through IX are dismissed without prejudice. The

following counts remain viable: Count Il (in pgr€ount 1V (against defendant officers),
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Counts XI, XIlI, Xl against defendant prosectgpand Count XIV against defendant Mermel.

Status hearing is set for October 16, 2012 at 8:30 a.m.

Dated: September 28, 2012 Enter: /%fl /(f-ﬁ(u;ﬁlétmf"’

$OAN HUMPHREY LEFKOW
United States District Judge
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