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For the reasons set forth below, the Court denidswitprejudice Plaintiffs’ motion to amend their complaint
[69]. Plaintiff are given until April 4, 2012, to file a moti for leave to amend their complaint, which sets fprth
the specific claims that Plaintiffs wish to add @ne reasons (supported by legal authority) why those claims
would not be futile. Plaintiffs’ request to adldngdon Neal, Richard Cowen, and Marisel Hernandgz as
Defendants is denied.
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W[ For further details see text below.]

STATEMENT

In their motion, Plaintiffs seek leave of court to amtradr complaint to add as defendants the three indiv|dual
commissioners of the Board of Election Commissioners for the City of Chicago. In their memorafdum ir
support, Plaintiffs focus solely on allowing them toegral their complaint to add the three commissionerg. In
neither their motion nor their memorandum do Plaintiffs ask the Court to allow them to amend tolfinclude
additional claims or substantive allegations. However, their proposed third amended complaint inclides ne
claims and allegations.

In general, motions for leave to amend a complainfraety granted “where justicg requires.” Fed. R. Ciy.
P. 15(a)(2). The Seventh Circuit teaches that leasmnd should be given “[ipe absence of any appargnt

or declared reason—such as undue delay, bad faith or dilatory motive on the part of the movant, repegted fail
to cure deficiencies by amendments previouslynadlh, undue prejudice to the oppagparty by virtue of th
allowance of the amendment, futility of amendment, eRairy Aviation, Inc. v. Land O’Lakes Mun. Airpqrt
Comm’n 377 F.3d 682, 687 (7th Cir. 2004) (titen omitted). Fultility, in the coekt of Rule 15, refers to thle
inability to state a claim, not the inability tfe plaintiff to prevail on the merits. SBewer v. Jone978 F.2¢
1004, 1008 (7th Cir. 1992) (“[A]Jn amendment may be futilewit fails to state a valid theory of liability fpr
could not withstand a motion to dismiss.”).

A7

Plaintiffs’ original complaint named as defendanésBloard and the three commissioners of the Board—La E;don
Neal, Richard Cowen and Marisel Hernand These are the same three irdiiais that Plaintiffs propose to afld
now. These individual commissioners filed a motiodismiss on December 23, 2010. See DE 17. The nfption
was filed pursuant to Fed. R. Civ. P. 12(b)(6) and reqddkat the commissioners be dismissed with prejudice.
Plaintiffs could have filed a respa$o the motion, but instead chose twotio so, advising the Court they gid
not oppose the motion. See TranscapProceedings, January 4, 2011 (*1/4/11 Transcript”) (DE 59-1 at 3).
Noting that Plaintiffs did not oppose the motion, eurt granted Defendants’ motion to dismiss withjout
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STATEMENT

objection.ld. The Court’s docket entry of January 5, 2011, stated in part that the motion to dismiss filgfd by the
individual commissioners, “as to which Plaintiffs do notalj’ was granted for the reasons stated on the r¢cord
in open court. See (DE 29). The docket entry fursih@ted, “All three individual Defendants are termingted
from the case.1d.

Plaintiffs have not presented the Court with any persaaaithority (or any authority at all) as to why t
should be allowed to amend their complaint to add idd@is that were previously dismissed without objedfi
from Plaintiffs. Rather, in their reply brief, Plaintitigreed “to withdraw the paof its [sic] motion that see
to add the three commissioners.” However, Plaintiféntstate that they will “motion the honorable court]
add one or more of the individual conssioners at a later time if they belighat tactic to be necessary.
such motion would be highly unlikely succeed based on the current state@fecord and the law. To pu
bluntly, Plaintiffs punted the first time that this issu&s raised (in January 2011) and they have done so
now. Rather than put fortmylegal arguments supported by authority in opposition to the numerous aut

have twice declined to respond at all to Defendantsiraents. Absent a change in the law or Plain
demonstration of a manifest errod@iv or fact, any future attempt tddthese three defendants will be den
SeeChristianson v. Colt Indus. Operating Corpp86 U.S. 800, 817 (1988) (stressthgt a court should revig

injustice”) (internal citations omitted).

In agreeing to withdraw their requéstadd the three commissioners, Plaintiffs state that they are withd
the “part” of their motion that seeks to add theeéhcommissioners. But the only basis for an amend
asserted by Plaintiffs in their moti@ras to add new defendants. While Riidis have asked the Court for leg

allegations. A motion to amend a pleading must sadiyi state in the motion itself what changes are sd
by the proposed amendments. Sawrence v. Grbich2008 WL 4603338, at *1 (E.D. Wis. Oct. 16, 200§
Given that this is Plaintiffs’ fourth attempt to file angplaint, Plaintiffs must set forth up front in a motion
specific claims that they wish to add so that Ddénts may intelligently take a position on the motion an
Court ultimately can determine whether the amendment should be allowed. Burying new claims in a
amended complaint, without bringing those specific claims to Defendant’s (the Court’s) attentio
acceptable. For these reasons, the Court denies wihgjutlice Plaintiffs’ motion to amend complaint [64
Plaintiff are given until April 4, 2012, to file a motion fmave to amend their complaint that sets fort
specific claims that Plaintiffs widle add and the reasons (supported bgllauthority) why those claims wo
not be futile. Plaintiffs’ request to add Langdon N&ithard Cowen, and Marisel Hernandez as Defen
is denied.
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