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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: ) Appealfrom the United States
) BankruptcyCourtfor the Northern
STUART M. HANSON, ) Districof lllinois, Eastern Division
Debtor. )
)

) Bankr. No. 09 B 4820
AdversariNo. 09-AP-00457
Hon.JohnH. Squires

MICHAEL DEADY,
Plaintiff-Appellee,

Dist.Ct. No.10C 7752
Hon.RobertM. Dow, Jr.

V.

— N N

STUART HANSON, individually and )
d/b/a HANSON & WHITE, LLC, )
Defendant-Appellant. )
MEMORANDUM OPINION AND ORDER ON APPEAL
Defendant-Appellant Stuart M. Hanson, widually and d/b/a Hanson & White, LLC
(“Hanson”), timely filed this appeal from a finarder of the bankruptcy court entering judgment
in favor of Plaintiff-AppelleeMichael Deady and agast Hanson. Following @ial, on July 13,
2010, the bankruptcy court found that Deady Hadhonstrated that the loans of $350,000 and
$49,000 (less a $9,000 payment) that he madklaeson were non-dischargeable under 11
U.S.C. 8§ 523(a)(2)(A). On October 14, 201@ trankruptcy court denied Hanson’s motion to
alter or amend. This Court has jurisdiction parguto 28 U.S.C. § 158(a). In considering a
bankruptcy appeal, the Court reviews factual figdi for clear error, while conclusions of law
are reviewedle novo. Seeln re Midway Airlines, 383 F.3d 663, 668 (7th Cir. 2003) re
Frain, 230 F.3d 1014, 1017 (7th Cir. 2000). As expldibelow, finding no error of fact or law

in the decision of the bankruptcpurt, this Court affirms the bankruptcy court’s judgment.

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2010cv07752/250171/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2010cv07752/250171/10/
http://dockets.justia.com/

Background

Michael Deady is the owner of Deadyoofing and Construction, Inc. (“Deady
Roofing”), an lllinois corpaation. Since 1985, Deady Roofing has been in the business of
roofing commercial and residenti@al property. Start Hanson was a member and the manager
of H&W, an lllinois limited liability company tht was in the business of building custom and
“spec” homes in the suburbs of Chicago. Hansas involved in the day-to-day operations of
H&W and in the dealings betwe&®eady Roofing and H&W.

In 2005, H&W hired Deady Roofing to prole labor and materials for several
construction projects on which H&W was tlgeneral contractor. In late 2006, Hanson and
Deady discussed the prosp&dtDeady becoming involved iRl&W’s construction projects.
Deady suggested to Hanson that he becomdviedavith a project that H&W was completing
on Colfax Street in Clarendon Hills, lllinois. Wever, Hanson informed Deady that the project
was almost complete and that H&W was not irgerd in and had no need for Deady’s financial
participation in that project.

On October 27, 2006, Hanson and Deady nmet discussed Deady’s participation in
other H&W construction projects. At thimeeting, Hanson and Deady discussed a project
located at 262 South ProspectGtarendon Hills, which involvethe construction of a high-end
custom homeld. 75. Hanson took notes during the meetirdjs notes reveal that Hanson and
Deady discussed the 262 South Prospemjept and that the sum of $250,000 to $350,000 was
mentioned in connection with the project.codrding to Hanson’s notes, they also discussed
other H&W projects located at Colfax and dyuStreets in ClarendoHlills. Hanson wrote
guestion marks next to the notes on the Colfak Ruby projects. Undeeath the reference to

the Ruby and Colfax projects, he wrote “Balance of $500K.”



At or about the same time as the Octob@06 meeting, Hanson told Deady that he was
in the process of forming a new entity to lkheown as HW Development LLC. According to
Hanson, at some point in the future, Deady dduhve the option of converting his financial
participation in H&W into some form of memiskip interest in HW Development. However,
HW Development was never formed. In his estaént of facts, Hanson makes no distinction
between H&W and HW Development. Howevlite evidence presented during trial was that
Deady’s checks were written to H&W (not HREvelopment), that HVDevelopment never got
off the ground, and that Deady never reedian interest in HW Development.

After the October 27, 2006 meetinge&y loaned H&W $350,000. Deady maintains
that he and Hanson agreed thia¢se funds would be usediedyp for the 262 South Prospect
project. According to Deady®stimony at trial, Hanson repegged that Deady’s funds would
be used solely for the 262 South Prospect project and he and Hanson did not discuss using this
money for any other project. Deady also teddifieat he would not have loaned the money to
H&W if he had known the funds would be uded projects other than 262 South Prospect.

In his testimony, Hanson disputed Deady’siteshy that all the loan proceeds were to
be utilized solely for the 262 South Prospectgebj Rather, Hanson testified that he told Deady
that some of the monies would be invested i 86uth Prospect and someuld be invested in
other ongoing H&W projects. Hanson testifiktht, even though Deady’s checks were made
payable to H&W, Deady was really making a€¢'manine” investment in HW Development. In
its opinion, the bankruptcy cduidentified this onflict in the testimony between Hanson and
Deady concerning the use of the funds that Déaalyed to H&W as the principal dispute in the

matter.



Deady lent $350,000 to H&W in three iaBinents: (1) $100,000 on November 15, 2006;
(2) $150,000 on December 18, 2006; and (3) $100,000 on January 18, 2007. These checks were
deposited into H&W'’s operating account as thegre received. Idanuary 2007, when Deady
tendered the last installment on the $350,000 IBamson gave Deady two documents. The first
document was a promissory note dateduday 13, 2007, for $350,000 that was signed by
Hanson as the managing member of H&W. eTiote stated that the principal amount of
“$350,000, plus 20% of the net project profit on whdeg investment projects; relating to the
construction project specified, and as dedl, in the Venture Agreement [discussafda] * * *
shall be due and payable on the déaglosing of the sale of th@ngle-family residence specified
in the Venture Agreement * * *.” Under thertes of the promissory note, H&W was obligated
to repay Deady $350,000 and any other amourasthd accrued by or before December 31,
2008. While the promissory note was in effect,\M&lso was required to provide Deady with
periodic updates and business reviews, inoyéinancial documentation as requested.

The second document that Hanson ga&weDeady in January 2007 was a venture
agreement dated January 13, 2007, which was to govern the agrdmivee¢n the parties
regarding the acquisition and déygment of real estate. The venture agreement provided that
the $350,000 given by Deady would “be used to aeqand enhance reaktate projects as
discussed.”The agreement also addressed hogady’s $350,000 could be converted into a
membership interest in HW Development, whidd not yet been formedJntil the new entity
was formed, the promissory note would remaireffect. The venture agreement defined the
term “net project profit” as used in the pr@sory note to mean “all gss profits and receipts
derived by H&W in conjunction witlthe Construction Projects,ske usual and customary costs

and expenses incurred and paid in the caostn and sale of the aforesaid single-family



residence * * *” The venturagreement did not define therrtes “Construction Projects” or
“aforesaid single-family residence.”

In December 2007 or January 2008, Hanson told Deady that H&W did not have enough
funds to complete the 262 SouBnospect project. Deady tesd that he questioned Hanson
about the $350,000 that Deady had loaned t&MH&According to Deady, Hanson assured him
that those monies went into 26®duth Prospect. Deady furthestiGed that he asked Hanson to
provide him with H&W'’s checking account recordsshow where Deady’s funds went, but that
he never received those records until aftefiled the underlying adversary proceeding.

Despite the lack of records, Deady loaned H&W additional funds totaling $49,000, in the
following installments: (1) $22,000 on January 22, 2008; (2) $13,500 on March 7, 2008; (3)
$5,500 on April 3, 2008; and (4) $8,000 on April 3, 2008ter the last installment was paid,
Hanson gave Deady a second promissory imotee sum of $49,000. The note was dated April
4, 2008, and had a maturity date of March Z109. It was entitled “PROMISSORY NOTE-
Operating Capital.” Hanson signed the docum@anmanaging member of H&W and personally
guaranteed the promissory note. Deady testifiatllth did not receive ¢hsigned note until July
2008.

On April 4, 2008, Hanson sent Deady two e-madélssages. In the first message, Hanson
thanked Deady for his “continued support for ourithess.” Hanson then went on to discuss the
262 South Prospect project and the remaining iteatsviere unpaid on thatroject. In another
message later that day, Hanson attachedopy of the promissory note “for the $49,000
operating capital you have contributnils year to keep our busiss afloat.” Then, on May 20,
2008, Hanson sent Deady an e-mail message ichwie discussed the $49,000 promissory note

and an agenda for a future meeting. One iteaih fanson listed as a topic of discussion was



“the project you funded at 262 Prospect.” his e-mail, Hanson proposed the possibility of
selling the real property at 262 South Prosmeu noted that such action would “make it a
drawn out process for paying you back your signifiagamestment in thigproject.” He further
noted that “[w]e would basically end up haviagong term debt to you which [H&W] would
repay over time with proceeds from other projectblie e-mail message also mentioned the idea
of Deady taking ownership of 262 South Prospmatause “all of the edy in the project was
provided by you and Lori [Dely’s wife)].” On May 27, 2008Hanson sent Deady another e-
mail message stating that he wanted to disctour options with [262] Prospect * * *.”
According to Hanson, some of the options wduatgan that your money from this project would
be tied up longer #n anyone wants.”

On June 16, 2008, Hanson again informed Deady that H&W lacked the funds to complete
the 262 South Prospect project and that additiomalies were needed to purchase appliances.
As a result, Deady loaned H&W $15,635.19 sat tH&W could purchase appliances for 262
South Prospect. H&W spent more than $350,000 on th&22South Prospect project and, on
April 9, 2009, sold 262 South Pmect for $1,100,000. There is nslute that the funds Deady
loaned to H&W were used on projsaither than 262 South Prospect.

Deady did not retain or conswmith an attorney to assist him in his dealings with Hanson
and H&W. Deady testified that he had investedeial estate prior to investing with Hanson and
H&W and admitted that he did not have angemations about investing in “spec” homes.
Deady also testified that heddnot review any financial inforation about H&W prior to loaning
the $350,000. He did request financial information prior to loaning the additional $49,000, but

he released the funds to H&W even though hesneeceived the financial data. H&W has not

! The bankruptcy court found that this loamsamdischargeable, and Deady has not raised an issue

concerning the appliance loan on this appeal.



repaid any money on the $350,006te, but Deady receive$d,000 on the $49,000 note that
Hanson personally guaranteed. H&W did ngiaeany of the $15,635.19 that Deady loaned the
company for the appliances.

On June 5, 2009, Deady filed a five-countmgdaint against Hanson and H&W. In
Counts | and II, Deady alleged that Hanson neadi@se representatiomé used deceit to cheat
him out of the loan proceeds. Deady also ends that Hanson falsely represented that Deady
either would be repaid by December 31, 2008, or would receive an interest in HW Development.
Accordingly, Deady maintained that the bt were non-dischargeable under 11 U.S.C. §
523(a)(2)(A). Deady also sought a finding that the debts be excepted from discharge under 11
U.S.C. § 523(a)(4).

The bankruptcy court conducted a three-hbanch trial, at which only Deady and
Hanson testified. After hearing testimony, coesidg the exhibits, andeviewing the closing
arguments submitted by the parties in writing, the bankruptcy court issued a Memorandum
Opinion dated July 13, 2010 (“Opinion”). IrsiDpinion, the bankruptcy court ruled that the
loans Deady made in the amounts of $350,000 and $49,000 (less a repayment of $9,000) were
not dischargeable under 11 U.SSe&ction 523(a)(2)(A) due to Brepresentations Hanson made
to Deady and actual fraud committed by Hansothattime Deady made those loans to H&W.

The bankruptcy court found that Hanson represetiitatithe proceeds dfiose loans would be
used solely on the 262 South Prospect, but then used the proceeds of those loans on other
projects. The bankruptcy court held that Dehdd failed to prove that either debt was non-

dischargeable under 11 U.S.C. Section 523(a)(4).



Hanson filed a motion asking the bankruptcy ctwreconsider andtber alter or amend
its opinion. In a Memorandum Opinion dated October 14, 2010 (the “Second Opinion”), the
bankruptcy court denied Hansenhotion. Hanson now appeals.
. Analysis

The bankruptcy court concluded that Hansomentalse representations with respect to
the $350,000 and $49,000 loans that Deady made to H&W. Hanson contends that the
bankruptcy court clearly erred in its assesame®n appeal, Defendant-Appellant Hanson
presents three issues for review: (1) whetherbankruptcy court erred when it concluded that
Deady’s testimony was more creldilbhan Hanson’s—most specifically in regard to Hanson’s
representation that Deady’s fundsuld be used solely ondi262 South Prospect project; (2)
whether the bankruptcy court erredexcusing or disregardirigeady’s alleged impeachment as
collateral to the main issue; and (3) whether lankruptcy court erred fimding that Deady’s
$49,000 loan was not used for the purpose stated by Hanson. Deady frames the central issues as
whether Hanson falsely represaht® Deady that the fundsahDeady was lending to H&W
would be used solely on the 262uth Prospect project or alsmuld be used to fund additional
projects. In turn, Hanson frames the issuavhsther Hanson substally performed on his
agreement with Deady because Hanson sggitbaimately the same amount of money on 262
South Prospect as Deady invested and beddasson built and sold the home. Because the
issues overlap, the Court will address them as a whole.

A. Standard of Review

As previously set forth, in an appeabrn the bankruptcy coud’judgment following a
bench trial, this Court reviews theankruptcy court’s @nclusions of lawde novo, and its

findings of fact, as well as appditons of law to those findingsf fact, for clear error. Sdare



Davis, 638 F.3d 549, 553 (7th Cir. 2011) (reviewitige bankruptcy court’s findings of fact,
including whether the debtor possessed the requigitnt to deceive atefraud, for clear error);
Egan Marine Corp. v. Great Am. Ins. Co. of New York, --- F.3d ---, Nos. 11-1266, 11-1346, 2011
WL 5924425, at *9 (7th Cir. Nov23, 2011) (“In an appeal from bench trial, ‘we review a
district court’'s conclusions of lawle novo, and we review its findings of fact, as well as
applications of law to those finays of fact, for clear error”)see also Fed. R. Civ. P. 52(a)(6)
(“Findings of fact, whether baseuh oral or other evidence, mustt be set aside unless clearly
erroneous, and the reviewing court must give ggard to the trial court’'s opportunity to judge
the witnesses’ credibilit”); Fed. R. Bankr. P. 7052 (statinigat Rule 52 applies in bankruptcy
adversary proceedings).

B. Discharge under § 523(a)(2)

The primary benefit of filing for bankruptcynder Chapter 7 is that the financial
discharge offered by the Bankruptcy Code gives dkbtor an opportunity for a “fresh start.”
Samat v. Neary, 635 F.3d 974, 978 (7th Cir. 2011) (citihgre Chambers, 348 F. 3d 650, 653
(7th Cir. 2003)). Neverthelessjdtprivilege is reserved for tHbonest but unfortunate debtor.”
Grogan v. Garner, 498 U.S. 279, 286-87 (1991) (internabtation marks and citation omitted);
seePeterson v. Scott (In re Scott), 172 F.3d 959, 966 (7th Cir. 1999). The Bankruptcy Code
provides that a bankruptcy court “shall grant thbtdea discharge,” but then lists a number of
exceptions that deny the privilege of dischargelebtors who have been less than honest. §
727(a). The Court construes exceptions to disehastyictly against a cretr and liberally in
favor of the debtor.”In re Kontrick, 295 F.3d 724, 736 (7th Cir. 2002) (quotation omitted). As
noted above, to the extent thaaiatiffs challenge the bankruptcpurt’s findings of fact, and its

applications of law to thostndings of fact, thisCourt’s review is for clear errorMatter of



Krehl, 86 F.3d 737, 743 (reviewing the bankruptcy cowdégermination of the debtor’s intent in
the context of 8 727(a) for clearror). The clearly erroneousaatiard does not permit the Court
to overturn the trier of fact “simply becaugeis convinced it would have decided the case
differently.” Anderson v. City of Bessemer City, 470 U.S. 564, 573 (1985). Rather, “where two
permissible conclusions can be drawn, the faxter's choice cannot be clearly erroneous.”
Matter of Bonnett, 895 F.2d 1155, 1157 (7th Cir. 1990).

Section 523(a)(2)(A) denies discharge forneyp obtained by “fals@retenses, a false
representation, or actual fradd* *.” 11 U.S.C. 8§ 523(a)(2)(A To prevail on under §
523(a)(2)(A), the creditor must show thdhe debtor obtained the money “through
representations which the debtdher knew to be false or made with such reckless disregard for
the truth as to constitute willful misrepresentatioiKimzey, 761 F.2d at 423; see alSpeda v.
Goldberg, 599 F.3d 712, 716-18 (7th Cir. 2010) (“In order for a creditor to receive an exception
from discharge under 11 U.S.C. 8§ 523(a)(2)(A), a creditor must show that (1) the debtor made a
false representation or omissid®) that the debtor (a) knew wdalse or made with reckless
disregard for the truth and (b) was made Wil intent to deceive, (3) upon which the creditor
justifiably relied.”). The creditoalso must prove that the debtmted with an intent to deceive
and that the creditor relied on the debtor's misrepresentatigiatter of Mayer, 51 F.3d 670,
674-76 (7th Cir. 1995) (“REance means the conjunction of ateréal misrepresentation with
causation in fact.” A misrepresgtion is not material if # creditor knows it is false or
“possesses information sufficient to call the emgntation into question * * *.”); see also 11
U.S.C. 8 523(a)(2)(A). The SevénCircuit has held that whem creditor entrusts the debtor
with money to use for a specific purpose and tlebtor has no intention of using it in that

manner, a misrepresentation exists upon whiaebt can be held non-dischargealbtatter of
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Sheridan, 57 F.3d 627, 635-36 (7t@ir. 1995) (citingln re Pappas, 661 F.2d 82, 86 (7th Cir.
1981)). Proof that the debtor never put the mawevard the stated ppwose allows a court to
infer the requisite intentld.

The bankruptcy court concluddaiat, in order to induce Ddg to loan money to Hanson
and H&W, Hanson falsely represented that Deadiyhds would be used solely on the 262 South
Prospect project. In reaching this conclusion, the bankruptcy court had before it Hanson’s notes
from the initial October 27, 2006 meeting that have the numbers $250,000 to $350,000 next to
262 South Prospect and no defimiegmbers next to any other propes. Deady also testified
repeatedly that Hanson represented that theeps from Deady’s loans would be used solely
on 262 South Prospect. Furthermore, in various e-mails, Hanson referenced 262 South Prospect
in connection with Deady’s fundbut failed to mention any otherq@ect as a target of Deady’s
funds.

If Deady’s loans were not limited to 262@h Prospect, then the dealings between
Deady and Hanson raise certain questions. &ample, if Deady intended to make an
investment in HW Development, a company tHahson testified already had been formed, why
were all of Deady’s checks written to H&WFurthermore, if Deady intended to make a
“mezzanine” investment in multiple projectsdabgh HW Development, why did Hanson fail to
include in its appendix to the Court any writm@mmunications from Hanson to Deady advising
Deady in any substantive way of the statusaafy of those other projects? The written
communications before the Court refer only teaby’s funds applied to the 262 South Prospect
project. Additionally, if Deady was investirig multiple projects, why, when Hanson attempted
to work out a financial resolution with Deadiid Hanson reference only the 262 South Prospect

property?
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If Deady was investing in multiple properties)e would expect that Hanson would have
offered to repay Deady’s investment from anytled projects in which Deady’s funds allegedly
had been invested. However, in his May 2008 e-mail to Deady, Haos stated that when
they were next together they needed to thss the project you funded 262 Prospect.” He
also mentioned in that same e-mail the ide®eddy taking ownership of 262 Prospect “* * *
since all the equity in the pext was provided by you and Lori gady’s wife].” Then, in his e-
mail dated May 27, 2008, he referred only to “our@p with Prospect,including a potential
lease or sale of 262 South Prospect as aofiagpaying Deady. None of these e-mails—each
drafted and sent by Hanson—reference solutions megpect to other properties. Furthermore,
Hanson has not attached to his appellate briefs the exhibits that he claims refute the evidence
relied upon by the bankruptcy co@rtSee Appellant’s Brief at 21 erencing trial exhibits that
support his position but failing to atth those exhibits to brief oefer to specific language in
those exhibits).

In reaching its conclusion, the bankruptcy ¢also addressed Hanson’s bank records.
Deady testified that he specifically requestatess to Hanson’s checks and bank records. If
Hanson believed that he had used the Deadgslgroperly, why did he fail to provide Deady
with bank records showing where those fundsre applied, insteadf ignoring Deady’s

requests? The requested financial records dvbave demonstrated that Deady’s funds were

2 Hanson makes reference to certain exhibitsttbdielieves undercut the bankruptcy judge’s decision,

but he did not include those exhihiishis appendix. As the Seventh Circuit has stressed, it is not the role
of the Court to parse the parties’ exhibits to constilue facts, particularly when a party does not provide
the exhibit. Judges are not “like pigs, hunting for truffles buried in bridfiited Sates v. Dunkel, 927

F.2d 955, 956 (7th Cir. 1991). “Nor atkey archaeologists searching for treasuderalds ex rel.
Jeraldsv. Astrue, 2010 WL 4942161, at *7 (N.D. Ill. Dec. 8, 2010) (citidg-eonardi, 181 F.3d 865, 867

(7th Cir. 1999)). It simply is not the court’s job $dt through the record téind evidence to support a
party’s claim. Davisv. Carter, 452 F.3d 686, 692 (7th Cir. 2006). Rather, it is “[a]n advocate’s job * * *
to make it easy for the court to rule in his client’s favor * * Bal Pozzo v. Basic Machinery Co., Inc.,

463 F.3d 609, 613 (7th Cir. 2006).
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deposited into H&W'’s general oping account and that the funds were used for projects other
than 262 South Prospect. It was reasonabléhéobankruptcy court to infer that Hanson refused
to show Deady the records because he ddaitt Deady to see what they contained.

Part of the conflict in the testimony in th@nkruptcy court involved the two different
entities at issue—H&W, the camsction company that wouldastruct 262 South Prospect and
the entity to which Deady’s checks wereitten, and HW Development, the limited liability
company and investment vehicle that eventuaibuld finance the cotrgiction of homes other
than 262 Prospect. The bankruptcgurt rejected Hanson’s tesbny that the transactions
between H&W and Deady were part of an stweent scheme in which Deady was making a
“mezzanine” investment (as Hanson called it) in ID@velopment and that Deady’s funds could
be used on any project thaktiparties had discussed. Instethe bankruptcy court accepted
Deady'’s testimony that while Deady and Hans@tused future investments in other projects,
Hanson represented to Deady that the $350,000%49,000 loans were to be used solely by
H&W on 262 South Prospect anidat Deady relied on those repentations in making those
loans. Given that HW Development was nmef@med and no checks were written to HW
Development (in addition to the evidence ddsamli previously), the bankruptcy court does not
appear to have clearlyred in its conclusion.

Hanson also argues that Deady was impeached on the central issue in this matter—
whether the $350,000 would be used solelytfe 262 South Prospect project—and not on
“collateral issues.” Hanson claims that Deadwtcadicted his own comptd by testifying that
the loans were to be used on only 262 South Prospect, when his comsiali@dtthat the loans
were to be used for three projects. Hansnaintains that Deady’s impeachment was not

collateral and that it was errfor the bankruptcy court teeach that conclusion.
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As pointed out by Hanson, the bankruptcyrtanoted in its opirun that both parties
were impeached at trial, but concluded that the impeachment of Deady focused on “related
collateral issues” because it tteaith how Deady characterizeklis investment in Hanson’s
company. Deady testified at trial that he untiterd that the Venture Agreement allowed him to
roll over the $350,000 investment into an entity that was to be created, receive a membership
interest in that entity, and participate ather projects. However, this other entity—HW
Development LLC—was never created. Whethiee bankruptcy judge characterized the
impeachment as collateral to tleentral issue or not, the factmains that in spite of the
impeachment, the bankruptcy judge still betidvDeady’s testimony over Hanson’'s. This
conclusion is supported by the eviderpresented at trial. Deadyeatedly testified that, at the
time he turned over his funds, Hanson represetotdiim that the loan proceeds would be used
solely for the 262 South Prospect project. Tdword also reflects communications between the
parties that were full of references to 26@uth Prospect and devowf reference to other
properties. Confronted with whether to accept certain allegations in a complaint or rely on the
testimony and evidence presentedril, the Court cannot conae that the b&ruptcy court
clearly erred in deciding that any impeachmehDeady did not warrant discharge. Although
the impeachment of Deady gives the Court some pause (and does not appear to have been
entirely “collateral”), it is not sufficient in quéty or quality to overcome the fact that the
bankruptcy court listened todHive testimony of the witnesses and made findings, based largely
on its perception of the credibility of the onlydwvitnesses who testified and their testimony as
a whole. The bankruptcy courtrauded that the demeanortbe witnesses, the documentary
evidence, and communications between the paatlelmvored Deady. On balance, this Court

sees no error in that assessmentiaridct tends to agree with it.

14



Hanson also contends thaetimtegration clause in théenture Agreement superseded
the prior dealings between the pastieBy virtue of tle parol evidence rule, an integration clause
prevents a party to a contract from basinglam of breach of contract on agreements or
understandings, whether oral or written, thatghdies had reached during the negotiations that
eventuated in the signing of a contract but ety had not written into the contract itself.
However, an integration clause has import in cases involving fraud. S¥&ggortone AG
Products, Inc. v. PM AG Products, Inc., 316 F.3d 641, 644 (7tRir. 2002); Bidlack v.
Wheelabrator Corp., 993 F.2d 603, 608 (7th Cir. 1993). Frasic tort and the parol evidence
rule is not a doctrine of tort lawhus an integration clause doest bar a clainof fraud based on
statements not contained in the contract. “Doetaside, all an integration clause does is limit
the evidence available to therpas should a dispute arise ovee tineaning of the contract. It
has nothing to do with wdther the contract wasiduced * * * by fraud.” Vigortone AG
Products, 316 F.3d at 644.

Hanson also argues that the promissory natesthe Venture Agreement corroborate his
testimony that Deady’s funds were to be ussd H&W for multiple projects. First, the
promissory note dated January 13, 2007, stht@dthe principal aount of “$350,000, plus 20%
of the net project project on underlying investmprgjects; relating téhe construction project
specified, and as defined, in the Venture Agreeint * * shall be due and payable on the day of
closing of the sale dhe single-family residence specifiedtite Venture Agreement * * *.” The
Venture Agreement provided that the $350,000 lodneBeady would “be used to acquire and
enhance real estate projects as discussed.” The Venture Agreement also addressed how Deady’s
$350,000 could be converted into a membershipasten HW Development, which had not yet

been formed. The term “net project profit” @sed in the promissory note was defined in the
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Venture Agreement as “all gross profits andeipts derived by H&W in conjunction with the
Construction Projects, less usual and custoncasts and expenses incurred and paid in the
construction and sale of the aforesaid single-family residence * * *.” Finally, the second
promissory note dated April 4, 2008 for 49,000 loan was entitle'PROMISSORY NOTE—
Operating Capital.”

The documents described refer to “underlyimgestment projects,”construction project
specified,” “single-family residence,” “Construction Projects,” andofasaid single-family
residence,” however, none of these terms are defiméhe first promissory note or the Venture
Agreement. The bankruptcy court concluded thatftitt that some of these phrases are plural
and could reference seaa projects and that other termase singular and could reference a
single project does not weigh heavih favor of either party, simply because of the ambiguity
and absence of definitions in the documentdowever, the bankruptcy court did note that
ambiguities are construed against the drafter of the document—in this case Hanson—and thus
concluded that the documents didt definitely demonstrate that Deady’s loans were to be used
on multiple projects.

Hanson also points to the phrase “OpetiCapital” in tle title of the $49,000
promissory note and language in two April 2@&ails in which he thanked Deady (i) for his
“continued support for our business” and) (ifor the $49,000 operating capital you have
contributed this year to keep our businessatflon support of his argument that the loan
proceeds were to be used by H&W on multiplejects. The bankruptcy court rejected this
argument, noting that the first e-mail went ondiscuss solely the 262 South Prospect project
and the items that went unpaid on that projéaetanother e-mail, Hanson referenced the $49,000

note but primarily discussed the 262 South Prospexéct, without refeence to Deady funding
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any additional projects. Furthermore, Dgdestified that in December 2007 or January 2008,
Hanson approached him and said that if fterdit receive more fundg, Deady would lose the
$350,000 that he previously loangdnson for the 262 South Prospect project. Then, in March
2008, Deady testified that Hanson again told hiat tte needed additional funds to keep Deady
from losing his investment dnthe company from “going under.Deady stated that he gave
Hanson the additional $49,000 because he didvaat the company to go under and he wanted
to see the project completed. The fact thatibte contained the phrase “Operating Capital” is
not outcome determinative of the issue, ageh® was not defined in the note and the language
could be construed as operating capital for theSizh Prospect project. Because the meaning
was unclear, the bankruptcy court lookedhe e-mail communicationsieard testimony on the
issue, and ultimately resolved the issue in fasfddbeady. The evidex supports the bankruptcy
court’s conclusion that Hanson induced De&mlyoan the $49,000 by connecting the money to
the 262 South Prospect project.

Hanson also maintains that Deady’s fraudrolaannot be reconciled with the fact that
H&W spent more than $350,000 on the 262 South Progpeject. The record reflects, and the
bankruptcy court found, that H&W spent $397,080 262 South Prospect. The record also
reflects that some of Deady’s $399,000 was spen262 South Prospect, but that his loan
proceeds were not restricted solely to thaijgmt. The record further reflects that Hanson
admitted that he could not track how Deady’s funds were spent. Hanson maintains that because
an almost equivalent amount of money was spent on 262 SoutteBrabhere was no intent to
deceive.

In Matter of Sheridan, 57 F.3d 627, 633 (7th Cir. 1995), the Seventh Circuit concluded

that the bankruptcy court “appropriately recaga the fungibility of money and found that
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absent a segregation provisiaime important question is whetr the debtor made use of
equivalent amounts of money in the required manndd. at 636. What Hanson fails to
appreciate is the distinction that the court ppeals drew in regard to cases in which a debtor
puts either no money or only a portion of the Ipanceeds toward the purpose given in the loan
request. In those instances, the amount eflttan not used in the required manner is non-
dischargeable.ld. Both the bankruptcy coudgnd the Seventh Circuit iMatter of Sheridan

found that the debtor did use all of the money loaned for the purposes represented on his draw
requests.

Here, if the only funds allocaleto construct 262 South Presp were the loan proceeds
(totaling $399,000) that Deadmviested, then the reasoninghMiatter of Sheridan would suggest
that Hanson’s debt would be dischargeableothrer words, if Hanson indicated to Deady that
the cost of construction would be approxietg $400,000 (all of which was to come from
Deady) and Hanson then spent $397,000construction, then, consistent witilatter of
Sheridan, Hanson would have made use of equivadanbunts of money in the required manner,
and it would be immaterial that he comingled thnds and used some of Deady’s funds to pay
for other projects. However,dfhrecord reflects that Deady svanly funding a “budget gap” on
262 South Prospect, not the entire project. The exhibit that Hanson attached to support his
point is Trial Exhibit 8, whichreflects the “262 Prospect Biagiown” to be $397,495. However,
the document also reflects that amount of $152,999 squity was carried forward, suggesting
that only $244,496 was spent on 262 South Prosgieat Deady became involved (and not the
full amount he invested).

In any event, the bankruptcy court determitieat the money was not used properly, and

it is Hanson’s burden on appeéal show clear error.Hanson has not demonstrated that Deady
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was to fund the entire project or attemptedxpl&n the “equity” referenced on Trial Exhibit 8.
Either scenario distinguishes this case frbhatter of Sheridan. As Deady pointed out, in
Sheridan, there was a “one for one Ity exchange that the debtoould show and the total
amount spent matched the total loaned fa $pecific purpose.” Here, the Court cannot
conclude that a one for one exchange occurredharsdthe mere fact that Trial Exhibit 8 reflects
$397,000 spent on the 262 South Prospecteprajloes make thisase just likeMatter of
Sheridan. As the bankruptcy court noted, “[s]igpbecause the company [H&W] spent more
than $350,000 on the project does not mean thaif ahose monies were in fact [Deady’s]
funds. Indeed, [Hanson] admitted that he U8erhdy’s] funds for projects other than 262 South
Prospect.” Likewise, Hanson has failed to explwhat the amounts on Trial Exhibit stand for,
particularly the reference todeity” carried forwarded as ofdvember 2006. Either way, it was
Hanson’s burden on appeal to demonstrate tbar @rror in the bankrupt court’s reasoning
and he has failed to do so.

Hanson also argues that hel diot have the requisite “iit to deceive” because he
substantially performetly building and then daig 262 South ProspectHanson fails to cite
any Seventh Circuit or Northern ®iict of lllinois cases inugpport of this proposition. Instead,
he cites a case from another jurisdiction &eridan and reiterates his previous argument that
“drawing on a general operating account for othejects is immateali and not evidence of
fraud since Hanson spent more than $350,000 on tjecpi’ The Court praeusly rejeted this
argument on the facts of this case (or atléast the record presented on appeal).

The remainder of the bankruptcy court’s fimgls flowed from itconclusion that Hanson
made false representations to Deady thatproceeds from both the $350,000 and $49,000 loans

would be used solely on 262 South Prospétanson admitted that, immediately after receiving
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those funds, he deposited them in H&W’s geheperating account and begasing them as he
saw fit, including spending the funds on projeatiser than 262 South &pect. When Deady
asked for an accounting from Hanson as to whes funds had gone or how they were being
used, Hanson failed to give Deady acceskl&W\'’s checking account ledger or provide other
financial documents indicating how the money Wwasg spent. Hanson’s refusal to turn over
the financial records only bolstea finding of fraudulent interemised on Deady’s testimotly,
as the records would have shown that the mavess deposited in the geral operating account
and used for projects other than 262 South Prospect.

At the end of the day, Hans@sks the Court to substituits judgment for that of the
bankruptcy court on the issue of the partiegddoility. However, as previously noted, where
two permissible conclusions may be drawn, a tebould not concludéat the fact finder's
choice was clearly erronequsEOC v. Sears, Roebuck & Co., 839 F.2d 302, 309 (7th Cir.
1988). And as particularly relevant here, spledeference must baccorded to credibility
determinations “for only the trial judge can beaag of the variations idemeanor and tone of
voice that bear so heavily on the listener's undeding of and belief in what is said.”
Anderson, 470 U.S. at 575; see alkothe Matter of: Donald Weber And Roxanne Weber, 892
F.2d 534 (7tiCir. 1989). The bankruptcy court made cldeat Deady was the clear winner in its
assessment of the credibility of the only two wises who testified in this case. In order to

disturb this finding, the Court wadilhave to determine the creility of withnesses whom it has

% Hanson contends that intent teceive is determined by the debtasisbjective intention at the inception

of the debt. However, as the bankruptcy court choteis well established that courts can consider
subsequent conduct as long as that conduct provides an indication of the debtor’s state of mind at the time
of the actionable representatiorg050 Grant, LLC v. Hanson, 2010 WL 3907122, at *3 (Bankr. N.D. III.

Oct. 5, 2010) (collecting cases). Determiningettier a debtor had the requisite intent under §
523(a)(2)(A) is a factual, subjective inquiry decided by examining all of the relevant circumstances,
including those that took place when the debt was incuiiiedHere, the bankruptayourt considered all

of the evidence and determined that it presentauictmre of deceptive conduct” by Hanson, indicating

an intent to defraud Deady.
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never seen nor heard. The bankruptcy caletrly was in a better position to judge the
witnesses’ credibility. Se€arnes Co. v. Sone Creek Mech., Inc., 412 F.3d 845, 848 (7th Cir.
2005) (noting that this Courtffards “deference to the trialoart's assessment of witness
credibility,” and recognizing that a trial courtsedibility determination “can virtually never
amount to clear error”) (@tion omitted); see alstn re Davis, 638 F.3d 549, 554 (7th Cir.
2011). The Court does not fincear error in the bankruptcy casrdecision to believe Deady
over Hanson, nor in its assessment of the decuany evidence presented at trial.

[11.  Conclusion

For the foregoing reasons, the decisibthe bankruptcy court is affirmed.

Dated: March 19, 2012

RobertM. Dow, Jr.
UnitedState<District Judge
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