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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHARMAINE LATHAM,
Plaintiff,

No. 10 C 8149

V. Judge James B. Zagel

PATRICK R. DONAHUE, Postmaster
General, United States Postal Service,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Charmaine Latham (“Latham”) filed this employment discrimination claim
against her employer, the United Service Postal Service ("USPS”). She seekesdon
discrimination and creation of a hostile work environment in violation of the Rehabilitatit,

29 U.S.C. § 70%t se“Rehabilitation Act”), as well afor retaliation for engaging in protective

activity under 42 U.S.C. § 200@¢ se(“Title VII"). Defendant moved for summary judgment

pursuant to Fed. R. Civ. P. 56(Epr thefollowing reasons, Defendant’s motion is granted.
BACKGROUND

Plaintiff Lathambeganher employment at the USPS in 1974. Latham alleges that she
was subject to several incidents of disparate treatment based on her bipolar.diw déaims
that this disparate treatment constituted both discriminagsause o mental disability and
retaliation for her earlier complaints to Defendant’'s Equal Employment Opydgraifice
(“EEQO”). In addition, Latham alleges that certain actions and statenfemés supervisors and

co-worker Beatrice Howar@'Howard”) created a hostile work environment.
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Defendant has moved for summary judgment, arguing that: (1) Latham was nadlisabl
within the meaning of the Rehabilitation Act because her mental impairmdembtdorohibit her
from carrying out a major life function; (2) Latham suffered no adverse gmplat action
because transferring her to a different route does not amount to matereatygatier
employment conditions; and (3) Latham’s allegations kggrthe hostile work environment
claim fail to establish a connection between her mental disability and farker’s hostile
treatment.

DISCUSSION

Summary Judgment Standard

A motion for summary judgment will be granted only if no genuine issue of nidsaia
exists and the moving party is entitled to judgment as a matter of law. Fed. R. 8B{cPA
genuine issue of triable fact exists only if “the evidence is suclattessonable jury could
return a verdict for the nonmoving partypugh v. City of Attica, Ind259 F.3d 619, 625 (7th
Cir. 2001) (quotincAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)). Once the
moving party has set forth the basis for summary judgment, the burden then shifts to the
nonmoving party who must go beyond mere allegations and offer specific facts showing that
there is a genuine issue for trial. Fed. R. Civ. P. 5668Celotex Corp. v. Catretd77 U.S.
317, 323-24 (1986). The nonmoving party must offer more than “[c]onclusory allegations,
unsupported by specific facts” in order to establish a genuine issue of maiteridafne v.
Pauley 337 F.3d 767, 773 (7th Cir. 2003) (citibgjan v. Nat'| Wildlife Fed'n497 U.S. 871,
888 (1990)). A party will be successful in opposing summary judgment only if it presents
“definite, competent evidence to rebut the moti&#EOC v. Sears, Roebuck & C833 F.3d

432, 437 (7th Cir. 2000).



| consider the evidence and draw all reasonable inferences in favor of the nonmoving
party.Bennington v. Caterpillar, Inc275 F.3d 654, 658 (7th Cir. 2001), cert. denied, 537 U.S.
819 (2002). | will accept the non-moving party's version of any disputed fact, however,ionly if
is supported by relevarddmissible evidenc&ombard v. Fort Wayne Newspapers,.Ji92
F.3d 560, 562 (7th Cir. 1996).
Il. Rehabilitation Act Claims

The Rehabilitation Act requires federal agencies to accommodate disablegess@ad
prohibits discrimination based on disabiligannie v. Potter394 F.3d 977, 982 (7th Cir. 2005)
(citing 29 U.S.C. 8 791(b)). The standards applicable to claims brought undenéneans
with Disabilities Act(*ADA”) also apply to Rehabilitation Act claimSile v. United Airlines,
Inc., 95 F.3d 492, 496 (7th Cir. 1996). A plaintiff seeking to prove discrimination against a
federal employer under the Rehabilitation Act must establish a prima facie case for
discrimination. Just as with cases brought under the ADA, Plaintiff must shoWlthsitels
disabled or regarded as disabled under the definition of the Act; (2) she is acthguali§ied to
perform the essential functions of her position; and (3) she suffered an adversgnesnpl
decision because of her disabiliBvorak v. MostardPlatt Assocs., In¢.289 F.3d 479, 483 (7th
Cir. 2002).

A. Latham’s Claimed Disability

To establish @rima faciecase under the Rehabilitation Act, Latham must prove, among
other things, that she falls within the ADA'’s statutory definition of “disabl&aig v. Pottey
521 F.3d 731, 736 (7th Cir. 2008). In its motion for summary judgment, Defendant argues that

Latham’s claims fail because she is not disabled within the meaning of the statute.



For purposes of the Rehabilitation Act, a person is “disabled® drtshe “has a physical
or mental impairment which substantially limgse or more of such persomwgjor life
activities” Id. at 724-25; 29 U.S.C. § 706(8)(B). Major life activities are defined as “functions,
such as caring for oneself, performing manual tasks, walking, seeing, hearakingpe
breathing, learning and workingRoth v. Lutheran General Hospit&l7 F.3d 1446, 1454 (7th
Cir. 1995); 42 U.S.C. 8§ 12102(2)(A).Substantially limitsis not meant to be a demanding
standard,’and “an impaiment need not prevent, or significantly or severely restrict, the
individual from performing a major life activity in order to be considerdxsiguntially limiting.”
29 C.F.R. § 1630.2(j)(1) (2012).

Latham is disabled for purposes of the Rehabilitation Rlaintiff experiences difficulty
with the major life activity of sleeping, being unable to sleep for four to five oag row at
times. Her bipolar medication also limits her in her ability to work, as it nfadesauseous and
groggy, requiring her to take breaks or leaves. Plaintiff has supported the@tiegagarding
her disability withdoctors’ letters, in addition to her own testimony and affidavits. These facts
are sufficient to show that Plaintiff was substantially limited in performing majoadifigities
like sleeping and working, “as compared to most people in the general population.” 29 C.F.R.
§ 1630.2(j)(1)(ii). | find that Plaintiff Latham is disabled for purposes of hemelan this case.

B. Adverse Employment Action

Latham’sdiscrimination claim fails because she has not shown that she suffered an
adverse employment actiavithin the meaning of the statutieatham claims to have suffered
adverse employment actions when she was transferred out of the Sears Toweramd int

unfamiliar route from May 21 to June 23, 2007, and again from July 2008 to September 2009.

! That Plaintiff satisfies the second element offivéma faciecase thashe was otherwise qualified for her position
is not in dispute
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Plaintiff claims that the new routes were more physically intensive and thassienidours of
overtime per weekwvhich she had often received at the Sears Tower route.

Latham also claims to have suffered an adverse employment action when her
continuation of pay due to her back injury was delayed for over a year. Plaintiffesjires
thoracic region of her back in November 2008. As a result of the injury, Hlamsfentitled to
45 days of pay. The continuation of pay was delayed until Plaintiff finally retédiue early
2010. Latham alleges that her supervisor Wilkins’ failure to submit informatidhdor
continuation of pay was intentional, and that the delay in payment was an adverse employm
action. In my view, neither the route transfer nor the delay in receiving comimapay
constitutes an adverse employment action for purposes of a discrimination claim

While the Seventh Circuit takes a broaelw with regard to whatises to the levedf a
materiallyadverse employment actiavaclin v. SBC Amerite¢tb20 F.3d 781, 787 (7th Cir.
2008), a mere inconvenience or a minor change in working conditi@ssidbqualify.Nichols
v. S. lll. Univ.-Edwardville, 510 F.3d 772, 780 (7th Cir. 2007).

A lateral transfer that does not involve a demotion in form or substance, such as
Latham’s,cannot rise to the level of a materially adverse employment agtitirams v. Bristol
Myers Squibb C985 F.3d 270, 274 (7th Cir. 1996¢e alsd-laherty v. Gas Research Insg1
F.3d 451, 457 (7th Cir. 1994) (while a lateral transfer may be personally humjliaitng
insufficient, absent other evidence, to establish a materially adverseyemeplt actioly Crady
v. Liberty Nat. Bank & Trust Co. of Indian893 F.2d 132, 135-36 (7th Cir. 199B8d adverse
employment action when the branch manager of a bank became a collectionsabffregther
branch while retaining the same salary and benefits).

For example, thelaintiff in Williams, who was a salesperson, was transferred to a



division where he had to learn about new products, and his sales commission was temporarily
reduced as a resulilliams, 85 F.3d at 274. While noting that transfers that were essentially
demotions, constructive discharge, or a dramatic downward shift in skill levelmaerially
adverse employment actions, the court held that the plaintiff's transferesnilyed in minor
changes in working conditions and income which did not amoumt smhzerse employment
action.ld.

The changes caused by Latham’s transfers were minor and did not rise to thedevel of
adverse employment action. Plaintiff was not “demoted” to a lower posatamer
responsibilities remained substantially the saefere and after the transfefmd Plaintiff has
provided no evidence regarding the alleged difficulties of the new routessmére fact that
Latham would have preferred to stay on the Sears Tower route does not mean thastesrter
a different rout was an adverse employment action.

Latham may have indeed found the new routes more physically demanding, and she may
have preferred to stay on the Sears Tower route because she was familiaomottause it
was, in some respexkeasierRegardless, these are precisely the type of subjective preferences
which may be disregarded without rising to the level of an adverse employment acti
Plaintiff's allegation that the transfer subjected her to humiliation not otk lsupport by any
objective evidence, but also fails to rise beyond Plaintiff's subjective preéerdache Seventh
Circuit hasnoted, any job transfer will, by definition, resultsamechanges to an employee’s
job responsibilities and work conditior®'Nealv. City of Ghicagg 392 F.3d 909, 91@" Cir.
2004). Thus, to sustain a federal employment discrimination suit, a plaintiff must show
something more than the ordinary difficulties associated with a job traltsfeatham has not

done so.



Latham’s alleged loss alvertime does not change thealysis It is true that a reduction
in hours could be an adverse action giving rise to liabige O'Neal392 F.3d at 911-12.
However, deprivation of a discretionary monetary benefit cannot amount to an adverse
employment action for a discrimination claiifyler v. Ispat Inland Inc245 F.3d 969, 972 (7th
Cir. 2001). To the contrary, the Seventh Circuit has held that when an employee’'s®wam
given at the discretion of her supervisor, the temporary loss of overtime did notuterssti
adverse employment actialordan v. Chertoff224 F. App'x 499, 502 (7th Cir. 2006).

Similarly, Latham’s overtime was given at the discretion of her superasdrshe was
not forever prevented from working overtime. Plaintiff has not shown that shentvésdto
daily overtime on the Sears Tower route, or that it was impossible to recernieneven the new
routes she was assigned to. In fact, Latham’s own testimony sw@téethhours were given at
the discretion of her supervisor even at the Sears Tower route. She has provided no éatlence t
she asked for overtime work at the new route and was denied. As Plaintiff has notlshtostre t
was entitled to overtime work on the Sears Tower route or that she had any oepponenity
withheld from her on the new routes, her alleged loss of overtime was not an adverse
employment action.

The delay in receiving the continuation of pay was not an adverse employment action
under the statute because Plaintiff has failed to showittivas an action taken by her employer.
The Department of Labor was responsible for deciding whether Latham received he
continuation of pay. Plaintiff speculates, however, that the continuation of pay wasddelay
because her supervisor Wilkins intentionally did not submit the necessaryatiforin
support of this conclusion, she provides no other evidence than her own letter statiktgthat “

Wilkins has refused to comply with a 45 days continuation of pay order awarded to me by the



Department of Labo” Such a statement is wholly inadequate to make out a prima facie case of
discrimination.See Jones v. Merchants Nat'l| Bank & Trust,@@a.F.3d 1054, 1057 (7th Cir.

1994) (“Self-serving assertions without factual support in the record will nadtceefaotion for
summary judgment.”) (internal quotations omitted). Additionally, although Plaatigged that

the delay was caused by Wilkins, she also stated in her deposition testimashetdat not

know who was responsible for the delay. As she cagstablish that it was her employer that
caused such delay, the delay cannot quakfyan adverse employment action.

Because Plaintiff has not demonstrated that she suffered an adverse eznplagtion
within the meaning of the statute, | need not take up the question of discriminatorg.moti
[I. The Hostile Work Environment Claim

Latham has also brought a hostile work environment claim. Plaintiff's hosirle w
environment claim is largely based on her interactions with hemcker Howard. Latham
claimsthatHoward made hostile statements about her, snatched items from her hands, and
discussed her mental condition widther employees and customers on several mswas 2007
and 2008.

The USPS held a meeting on May 17, 2007, to discuss thectdeaftween Plaintiff and
Howard, during which the USPS decided to transfer Plaintiff to a different rdabetifPwas
placed back on the Sears Towers route shortly after the first transéecomnflict between
Plaintiff and Howardesumedafter Plainiff returned to the Sears Tower route, and in April
2008, both Plaintiff and Howard were put off the clock following an incident in which Pllainti
called the Postal Police about a security concern. Plaintiff was on leave dudijpokear
condition from April 24 to July 20, 2008. When Plaintiff returned from leave on July 31, 2008, a

meeting was held between Wilkins, Howard, Plaintiff, a supervisor and a uniomdstéweas



decided at the meeting that Plaintiff and Howard could not work together. Howard veould b
on a 7-day suspension, and Plaintiff was transferred to a different route.

The Seventh Circuit has nexpresslydecided whether a hostile work environment claim
exists under the Rehabilitation Act or the ADMannig 394 F.3d at 982. However, the Circuit
has assumed the existence of such claims where resolution of the issue has noelssarynec
Id. (citing Conley v. Village of Bedford ParR15 F.3d 703, 712—-13 (7th Cir. 2000)). It is further
assumed that the stdards for proving such a hostile work environment claim under the
Rehabilitation Act would mirror those under Title VIdl. (citing Silk v. City of Chicagol94
F.3d 788, 804 (7th Cir. 1999)).

A hostile work environment exists where an employee expegdra@assment that is “so
severe or pervasive as to alter the conditions of employment and createiaa &busng
environment."Conley 215 F.3d at 713 (citingaragher v. City of Boca Ratp824 U.S. 775,

786 (1998)). A plaintiff establishes an alteration in the terms and conditions of enapiblyy
demonstrating either a tangible employment action, such as discharge or dematinaneor
tangible action, such as discriminatory conduct that is so severe oripeas$o create an
“abusive” working environmen8ilk, 194 F.3d at 804—-05. To establish the severity or
pervasiveness of the conduct, he must address such factors as the frequerkyyasdver
threatening or humiliating nature of the discriminatory conduct and whethee#aaamably
interfereswith his work performanced. Moreover, the abusiveness of the working environment
must qualify both objectively (that is, it must be an environment that a reasonable wetrsd

find hostile or abusive) and subjectively (that is, this employee sulgbcperceived it to be
abusive)ld.

Theplaintiff in Silk wasa sergeant in the Chicago Police Departmehg suffered from



severe sleep apnea and was limited to working onlgalyeshift as a resulBilk, 194 F.3cdat

795. Silk claimed that, as a result of resentment and jealousy among felloavsoffiat he only
worked the day shift, he was subjected to a pattern of harassment that includediallguese
(Silk was referred to by supervisors as a “useless piece of [vulgarity],edi¢al abuser,” and a
“limited duty phony,” and his condition was referred to in roll call as his “[vulgamitedical
problem”); (2) threats of physical violence (hisworker told him “it won’t take much to have
me knock you on your [vulgarity] right now,” and his supervisor warned him there might be
bomb under his car); (3) lowered performance ratings; (4) compelled loss ofhtigbig
teaching classes at Chicago State University, and (5) administratassiment (loss of days of
leave, not being given supervisory duties, and being ridicukdt 796-97. Taking the
cumulative effect of all of Sills claims into account, the Seventh Circuit held that he did not
meet the burden necessary to avoid summary judgment on his hostile work environmrent clai
because th alleged actions did not alter the conditions of his employment.

Similarly, inMannie v. Potterthe plaintiff's supervisors had allegedly spread
information about her mental disability, eefingto her as “crazy.Mannig 394 F.3d at 981.
Mannie also @dimed that someone had once placed two letters in her locker at work to harass
her, and that a woman had hugged her in an effort to smell her bodycdddomparing the
case tdSilk, the Seventh Circuit affirmed the district court’s holding that Mannie could net stat
a hostile work environment claim because the conduct did not materially altemithéions of
her employmentd. at 984.

Plaintiff's hostile environment claim fails for the same reasons. The allegel# hos
conduct Plaintiff suffered im fact similar to those iilk andMannig although the hostile

conduct in this case came mainly from one individual, urSilkeandMannie Plaintiff
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experienced direct verbal attacks and threats of violence. However, like thefplairfiik and
Mannie, Plaintiff has nagubmittedanyevidence that could establish that she experienced a
tangible employment action or that she was unable to perform her job becauseoafitie of
her supervisors and awerkers.See Mannig394 F.3d at 984. In anyent, the USPS attempted
to resolve the ongoing conflict between Plaintiff and Howard by separatingdhedf them, as
well as putting Howard on a 7-day suspension. While | am not unsympathetic tdfPthmti
evidence she has presented does not meatamdard in this Circuit for hostile work
environment claims.
IV.  The Retaliation Claim

Title VII makes it unlawful for an employer to discriminate against any of hisror he
employees or applicants for employment because he has opposed any practiae urdaeful
employment practice by Title VII. 42 U.S.C. 8§ 2000e—3(a). This type of discrimmisgti
commonly called retaliation. A plaintiff may prove retaliation by using eitheritketdnethod
or the indirect, burden-shifting methatbmanovich v. City of Indianapoli457 F.3d 656, 662
(7th Cir. 2006).

A. Plaintiff's Retaliation Claim Under the Direct Method

Under the direct method, a plaintiff must offer evidence: (1) that she engageckirtqutot
activity, (2) that she was subjected to an adversployment action, and (3) that there was a
causal link between the protected activity and the employment adiitmgood v. lllinois
Gaming Bd, 731 F.3d 635, 642 (7th Cir. 2013). The parties here do not dispute that Latham
engaged in protected activity when she filed EEO complaints. However, Lattlamiscannot
proceed under the direct method because she has not satisfied the second and ¢mitsl elem

In her Response Brief, Plaintiff principally relies on her transfer toferdiit route to
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show that she suffered an adverse employment action. Latham’s transfaptioasstitute an
adverse employment action for purposes of a retaliation claim. While tlgpcatd maerially
adverse actions foetaliationclaims is broader than the adverse employtraetionsthat sustain

a discrimination claim, the adverse action must still be mat&ea.Porter v. City of Chicago

700 F.3d 944, 957 (7th Cir. 2012).Porter, for example, the plaintiff allegexhe was

transferredo a “Friday/Sunday daysH groug’ in retaliation for seeking accommodation for her
religious beliefsld. Although the court recognized that being assigned to that group was not the
accommodation Porter sought, the court also found that it would not dissuade a reasonable
worker from seeking accommodatidd.

Likewise, Latham’s transfer does not rise tolthel of being materially adverse. In her
Response Brief, Plaintiff points to her supervisor Edmonds’ statement thatsbeing
transferred because Plaintiff had made complaints about Howard as direntewofle
retaliation. But in the same paragraph, Plaintiff also admits that she had madermmadation
request shortly before Edmonds made this statement. Being transferretfeceatdand
unfamiliar route may not have been the accommodation Plaintiff wanted. Nev&silieleas a
reasonable regmse to her complaint that she did not wish to work with Howard and her request
that the USPS take action in this regard. A refusal to provide Plaimréferred
accommodation is not an adverse employment action, even for purposes ofaeteliztns.

The other allegedly adverse employment action on wibiamtiff relies in her briefing is
being told on certain occasions that she could not report to3Wtile this allegation likely
satisfies the second element under the direct method, it doestinfyt the third because Plaintiff

does not show a causal link between the adverse action and her protected activity.

2 plaintiff lists other allegedly adverse employment actiarteer complaintbut appears to have abandoned them in
her briefing. In any event, in my view, they similarly amg materially adverse.
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Plaintiff may demonstrate thesausal linkusingdirect or indirect evidenc&ee Hobgoad
731 F.3d at 643. Direct evidence would be sitning akin to an admission by the employer that
it took a certain action because of the employee’s protected ac8eil. In this context, it
would mean the USPS’s admission that Latham was not allowed to report to work beeause s
complained that she was being illegally discriminated. No such evidence hasdedeador

Latham could also prove her case by indirect evidence. To do so, Latham eatestacr
“convincing mosaic” of circumstantial evidence of retaliati®ae id A convincing mosaic
includesevidence from which an inference of retaliatory intent could be drawn, including: “
suspicious timing; (2) ambiguous statements or behavior towards other empioifees i
protected group; (3) evidence, statistical or otherwise, that similarly siteatployees outside
of the protected group systematically receive better treatment; and (d)evithat the employer
offered a pretextual reason for an adverse employment adtioat’' 643—-44. Presenting only an
isolated “bit” or “piece,” such as suspus timing alone, does not sufficee id at 644.

Similarly, ambiguous or isolated comments that stand alone are insuffidient.

Plaintiff has not createdsafficiently convincing mosaic of retaliation. Plaintiff present
no other evidence than hawn testimony to establish that the employer’s explanation was false.
Lathamalso provides several other conclusory statements, incltitad¢dioward was
irrationally favored, her supervisor Wilkins obstructed the continuation of paygsracel
“targetedPlaintiff by putting the station up for bid in a manner that would ensure Plaintiff could
not return to her route.” Given that Plaintiff has not provifdatual support or evidence other
than her own testimony for thesenclusionsthese allegations asamply not sufficient to meet
her burden to survive summary judgmedege Payne337 F.3d at 773 (conclusory allegations

unsupported by specific facts are not sufficient to survive summary judgeeni|so Sears,
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Roebuck & Cq.233 F.3d at 437 (a nonmoving party must present definite, competence evidence
to rebut summary judgment motion).

B. Plaintiff's Retaliation Claim Under the Indirect Method

Alternatively, Plaintiff may also prove her casetheindirect method. To do so,
Plaintiff must first establish a prima facie case of retaliation by showinglthahe engaged in
activity protected by law; (2) she met her employer's legitimate expectatenshe was
performing his job satisfactorily; (3) she suffered a materially adwason; ad (4) she was
treated less favorably than a similarly situated employee who did not einghgeactivity
protected by lawHobgood 731 F.3d at 641f the employee has evidentesupport ofeach of
these four elements of the prima facie case, thesusHifts to the employer to articulate a
legally permissible reason for the adverse employment addiol.the employer does so, the
analysis shifts back to the employee, who then has to show that the ensptetst rason is
false, and that the regeason was unlawfuld.

The first and second elements of the indirect method are not contested here. However,
Latham’s retaliation claim cannot proceed under the indirect method because sbegteown
that she suffered a materiaiglverse employmeaiction and she haiiled topoint to a
similarly situated employee who was treated more favorably.

Plaintiff has not suffered adverse employment actions for the reasonlsadiates. Even
assuming that Plaintiff did suffer adverse employment actionsetadiation claim still cannot
proceed because she hasidentified a similarly situated employee who was treated more
favorably.

Latham points only to Howard as a similarly situated employee. But it is not chkar th

Howard was treateghore favorabf than Latham. Following the altercation between Plaintiff
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and Howard, Plaintiff was placed on a different route, while Howard receivedradmye
suspension. Plaintiff has not met her burden of establistpnigna faciecase of retaliation
CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment is granted.

ENTER:

S

James B. Zagel
United States District Judge

DATE: May 9, 2014
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