Noel v. Coltri Doc. 363

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CRSTA E. NOEL

Plaintiff,
No. 10C 8188
V.
Judge Sara L. Ellis
BRUNO COLTR]|,

N o N

Defendant. )

OPINION AND ORDER

Plaintiff Crista Noelbrought an action against Defendant Bruno Coltri, a police officer,
after Coltri charged Noetith aggravated battery to a police offi@ard resisting arrés The
caseproceeded to trial oNoel’'s malicious prosecution and equal proteciitaims. After the
trial in December 2019, a jury found in favor@éltri and againshoel on both claims.Noel
now brings a motion foa new trialand relief from the final judgment pursuant to Federal Rules
of Civil Procedure 5&), 60(b), and 52(apn numerous ground®8ecauséNoel has not shown
that the jury’s verdict is against the manifest weight of the evidengeresented a viable basis
for relief under Rule 60, the Court dentbe motion Additionally, Coltri fileda bill of costs,
seeking paymeritom Noel forcertain fees in this litigation. The Court issag®tal cost award
of $7,644.54 in favor of ColtriFinally, Coltri moves to strike a number of statemdrtsn
Noel’s posttrial pleadings. Becauggoltri has not shown that tlstatementsnerit this

extraordinary reliefthe Courdeniesthis motion
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ANALYSIS

Noel's PostTrial Motion

Noel seeksvarious forms ofelief from the Court First, Noel seeks relief from a final
judgment under Rule 60(b). Additionally, Noel asks that the Court grant her a new trial under
Rule 59(a). Finally, Noel requests that the Court grant her relief from its finaivths
conclusions under Rule 52(alRule 52(a) only applies to nonjury trials, and because Noel had a
jury trial, relief under Rule 52(a) is unavailablidarisingh v. McCaughtry451 F. App’x 572,
575 (7th Cir. 2011) (Rule 52(a) applies to bench triaksg; alsdVilborn v. Ealey881 F3d 998,
1008 (7th Cir. 2018)sam@. Noelraises anumber of perceivegsues with the trial without
linking them to a specific basis for relief. Noel neither cites the trial reoadentify thesource
of her claims nor explains her claim&h much gecificity. Most importantly, Noel does not
explain how each claim satisfies the legal standard for réiehethelesghe Court will attempt
to determine the Rule that governs each claim and assess whether Noel is ettidled|tef
she seeks. Nab's brief seeks relief on the following grounds: (1) Coltri perjured himself and
committed fraud on the Court; (8)e Court erred in evidentiary rulings, and Noel was unduly
limited in her ability to testify; (3¥Coltri and his counsel misled the jury; (4) the Court erred by
admitting an audio tape; (Bgw evidencesupports relief(6) Noel was treated unfairly because
of herpro sestatus; and (7/\Noel receved neffective assistance of counsel.

At the outset, the Court notes that Noel does not have a claim for ineffective assiftan
counsebecause she was a civil litigartee Wolfolk v. River&29 F.2d 1114, 1119 (7th Cir.
1984) (“The Sixth Amendmerg’guarantee of effective assistance of counsel does not apply in
civil cases”) see alscCartwright v. Silver Cross Hos®62 F.3d 933, 937 (7th Cir. 2020)

(“[T] he assistance of a pro bono lawyer in civil litigation is a privilggBupree v. LasterNo.



02-CV-1059-DRH, 2008 WL 5381949, at *2 (S.D. lll. Dec. 23, 200B] civil litigant has no
claim for ineffective assistance of coundel Additionally, the Court rejects Noel’s claim that
she was treated unfairly because of prersestatis. This Court recruited counsel to represent
Noel, and counsel diligently represented Noel through trial. Noel asserts tpab Bestatus
“severely limited the outcome of a fair trial.” Doc. 334 at 10. However, Noel had tht lnéne
representatio throughout trial, so this argumegatmeritless The Court will address Noel’'s
remaining claims for relief throughout this opinion.

A. Rule 60(b)

Rule 60(b) permits a court to grant relief from a final judgment and identifies siradgou
for such relief. However, 8lief undefRule 60(b)]has been described as ‘an extraordinary
remedy. . .granted only in exceptional circumstancedbdlin v. GxoSmithKline LLC951
F.3d 882, 886 (7th Cir. 2020) (quotiBgvis v. Moroney857 F.3d 748, 751 (7th Cir. 2017)).
And judgments “may not be reopened under Rule 60(b) except in compelling and extraordinary
circumstances.’ld. at 891 (quotingVetlyn Realty Corp. v. Esmark, In@63 F.2d 826, 831 (7th
Cir. 1985). The Court has significant discretion in ruling on a Rule 60(b) motfzenske v.
United States314 F.R.D. 609, 610 (N.D. Ill. 2016). Here, Noel does not identifyeiesant
provisionsfor relief, but it appears that she relies on newly discovered evidence under Rule
60(b)(2), Calri’s alleged fraud and misrepresentation under Rule 60(b)(3), and theatlatch-
provision in Rule 60(b)(6).

1. Rule 60(b)(2)

“Relief under Rule 60 based on ‘new’ evidence is allowed only when the movant, using

reasonable diligence, could not have discovered the evidence before jutigBwenphus v.

UniQue Pers. Consultant805 F. App’x 427, 429 (7th Cir. 202®ee alsd-ed. R. Civ. P. 60(b).



The only “new” evidence that Noel identifies with any specificity is an audioiteyhich

Coltri speaks. Noel contends that Hg] audio tape captures Coltri calling in‘assaultto

dispatch, it also captur&gestchester’s dispatctmanging his call for an assault to battery, and
Coltri then repeating whatas said. Doc. 334 at 8. Coltri responds that he produced this audio
recording during discovery aritds listed on the parties’ prgial exhibit list. SeeDoc. 338-1 at

3 (Coltri’s first supplemental Rule 26(a)(1) disclosures listing police radio tfadfic January 1,
2009). The parties’ preeial exhibit list identifies “police radio traffic” from January 1, 2009,

and on that list, Coltri describes it@asecording made at the time of the arrest of both parties’
statements. This appears to be the same audio tape that Noel describes andNoaidiack
access to it and it cannot be “new” evidenteninty v. GerenNo. 08 C 5287, 2011 WL

2457938, at *2 (N.D. Ill. June 17, 2011) (no new evidence for purposes of Rule 60(b)(2) where
plaintiff did not identify “new” evidence, as most of the documents she identifiedprnadaced
during discovery)LM Ins. Co. v. Spaulding Enters., Inblo. 06 C 410, 2008 WL 11515582, at
*3 (N.D. lll. Feb. 13, 2008jdenying motion for relief under Rule 60(b)(2) where “new”
evidence was in the moving party’s files well before the adverse party moved forisumma
judgment);see also Harris v. OwefrSorning Fiberglas Corp.102 F.3d 1429, 1434 (7th Cir.
1996)(affirming district court’s denial of plaintiff's motion for leave to file new evide where
“records were not newly discovered; they were overlookellreover, Noel does not assert
that she could not have acquired this “new” evidence sooner with reasonable divgeicbas
enough to deny her motiolBumphus805 F. App’x at 429 (district court can permissibly deny a
motion under Rule 60(b) absent an assertion by the moving party that it could not with diligenc
have acquirethe new evidencsoone). Therefore, the Court denies Noel’s motion for relief

pursuant to new evidence.



2. Rule 60(b)(3)

Under Rule 60(b)(3), a court may reliev@arty fran a final judgment for fraud,
“misrepresentation, or misconduct by an opposing party.” Fed. R. Civ. P. 60(b)(3). A party
seeking relief under Rule 60(b)(3) must establish fraud by clear and convincing eaddnce
“show that she hasmaeritorious claim that she was prevented from fully and fairly presenting at
trial as a result of the adverse patiyaud, misrepresentation, or miscondudtvickens v. Shell
Oil Co., 620 F.3d 747, 758-59 (7th Cir. 201Diternal quotation marks omiti seePhilos
Techs., Inc. v. Philos & D, Inc802 F.3d 905, 917 (7th Cir. 2015). Although Rule 60(b)(3) does
not “displace a judge’s power to set aside a judgment for fraud on the &vigkgns620 F.3d
at 759, fraud on the court refers to egregious conduct, such as “conduct that might be thought to
corrupt the judicial process itsglOxxford Clothes XX, Inc. v. Expeditorg’ Irof Washington
Inc., 127 F.3d 574, 578 (7th Cir. 1997).

Here, Noel criticizes much of Coltri’s testimony as fraudulent, but henagts do not
rise to an actionable level of either type of fraud. First, Noel's allegatiah€oltri perjured
himselfdo not rise to the level of fraud on the CoueeCoburn v. Donahget06 F. App’x 50,

52 (7th Cir. 2010) (district court properly denied motion arguing that party’s counsel dngage
fraud on the court by allowing witnesses to perjure themselves through testimony in @asebec
it was not ‘tonduct that mighibe thought to corrupt the judicial process itsétftation
omitted));Walsh v. McCain Foods LtdNo. 86 C 7753, 1995 WL 443938, at *2 (N.D. Ill. July
25, 1995) (rejecting fraud on the court argument and explaining that the party “failed td@bjec
the testimony and comments by counsel regargiagmission during the trialind failed to
demonstrate that the verdict was obtained through fraud). Second, although Noel presents

detailed account as to why she views Coltri’s testimony as problematic, she ddasmthat



this testimony prevented her from fully and fairly presenting at trial. ldsih@el seems to
challenge Coltri’s testimony simply for the sake of challengingée, e.g.Doc. 334 at 4 (lis
illogical and improbable that Pldiff would be upset because another person was receiving a
ticket or upset about a ticket that did not eXisid. (“Coltri has never been consistent with his
testimony in regard to what Plaintiff said during their conversatipnd. at 3 (“Iin his fourth,

and hopefully final story, suddenly, Plaintiff is angry about Pamela Tolbert receivickgt,
something never mentioned in his 3 previous stories.”). Without any argument fronsNoel a
prejudice or how this testimony prevented her from fahg fairly presenting at trial, the Court
cannot find that Noel has a meritorious claiBee Smith v. Siarnigk897 F. App’x 250, 251

(7th Cir. 2010)affirming the district court’s denial of a plaintiff's Rule 60(b)(3) motion in part
because the plaifti has not shown how the defendants’ alleged fraud prevented him from fully
and fairly presenting his cd3gVenson v. Altamiran®27 F. Supp. 2d 857, 864 (N.D. Ill. 2011
(“Rule 60(b) is aimed at judgments that were obtained unfairly; none of thisaegtorevented

[the plaintiff] from presenting his castully and fairly.” ); Hamm v. Ameriquest Mortg. GiNo.
05 C 227, 2008 WL 3849919, at *5 (N.D. Ill. Aug. 14, 2008) (denying relief under Rule 60(b)(3)
where thanoving party failed to show that the evidence could support relief and did not show
that extraordinary circumstances existed). Accordingly, the Court deniés Maogliest for
relief under Rule 60(b)(3).
3. Rule 60(b)(6)

Rule 60(b)(6) provides that a court may relieve a party from a final judgmentfpr “a

other reason that justifies relief.” Fed. R. Civ. P. 60(b)(6). To receive diefhtitee movant

must show éxtraordinary circumstances that create a substantial danger that the ugderlyin

judgment was unjust.Margoles v. Johns798 F.2d 1069, 1073 (7th Cir. 1986¢e alsdviusch



v. Domtar Indus., In¢587 F.3d 857, 861 (7th Cir. 2009) (movanist present evidence of
“extraordinary and exceptional circumstanges”

Here, Noel makes a number of claims that do not fall within any of the other enesinerat
grounds for relief under Rule 60(b) and therefore must fall within Rule 60(b)(6), teatiat
provision. For instance, Noel challenges the admission of an audio tape and asks thee Court t
reconsider a number of its rulings. None of the arguments that Noel makes hiséetaet of
“extraordinary circumstances.” Instead, Noel seeks-tdigate nearly her entire trial. The
Court cannot identify anything within Noel’s motion that suggests the underlyigghprt was
unjust. Noel has failed to identify “extraordinary circumstances” and the Gourotfind any
upon review of her motion. Accordingly, the Court denies reliedrgnof the remaining bases
Noel sets forth for relief under Rule 60(b).

B. Rule 59(a)

The Court next addresses Noel's motion for a new trial under Rule 32¢#ji first
argues that the Court should not reach the merits of Noel's motion becauseimeyuahder
Rule 59(b). “A motion for a new trial must be filed no later than 28 days after tlyeoéntr
judgment,” Fed. R. Civ. P. 59(b), and a court may not extend this deadline, Fed. R. Civ. P.
6(b)(2). See Blue v. Int’'l Bhd. of Elec. Workers Local Union, ¥ F.3d 579, 585 (7th Cir.
2012) (“[T]he district court in this case violated Federal Rule of Civil &face 6 by extending
[the defendant’s] timeotfile its post-trial motions beyond 28 daysRobinson v. City of
Harvey, No. 99 C 3696, 2003 WL 21696191, at *1 (N.D. lll. July 21, 2qQ3) he time for the

filing of a Rule 59 motion may not be extendgdsee alsaColdwate vAlcatetLucent USA,



Inc., 587 F. App’x 315, 317 (7th Cir. 20L& Notably, Rules 52 and 59 contain hard deadlines of
28 days from the entry of judgment.”).

Here, the Court entergddgment on December 19, 2019, and Noel filed her motion on
January 16, 2Z20. Accordingly, Noel filed her motion 28 days after the entry of judgment, and it
was thereforéimely. Coltriargues that the Court shoudteadook to the date on which the
verdict was announced, December 18, 2019, as another courtAgidnte v. ChicagdNo. 09 C
8082, 2012 WL 1533309 (N.D. Ill. Apr. 26, 2012)his argument is unpersuasiviéirst, the
Seventh Circuit has explained that for purposes of determining whether a moticglys ‘tihe
entry date controls Ogborn v. United Food & Commercial Workers Union, Local No., 385
F.3d 763, 769 (7th Cir. 2002). SecoAgontedetermined that the court entered judgment after
the jury verdict was read and the court stdfedigment will enter on the record verdict.” 2012
WL 1533309at *2. Thee, thecourt rejected the argument that it should instead look to the date
on which the partereceivedotice from the Cour$ Electronic Case Filing systgffeCF”).

Id. Here, the trial transcript does not indicate that the Court ever indicated thatjpidgas
entered at the end of the proceeding. Accordingly, docket entry 329, whicH aitaéesd
judgment”, provides the date on which the Court entered judgr@aiiorn v. United Food &
Commercial Workers Unigriocal No. 881, 305 F.3d 763, 769 (7th Cir. 20@&ferentiating
between the filing and entry of judgment and explaining that the relevant date for puspose
determining whether a motion is timelyyherefore, the Court entered judgment on December
19, 2019 at 3:58 p.m. CST and Noel's motion was timely filed 28 days later.

Turning to the merits, Rule 59(pgrmitsa wurt togrant a new jury trial “for any reason
for which a new trial has heretofore been granted in an action at law in fedetdl déeed. R.

Civ. P.59(a)(1)(A). A new trial is appropriate under Rule 59(a) “if the’gimerdict is against



the manifest weighof the evidence or if the trial was in some way unfair to the moving party.”
Martinez v. City of Chicag®00 F.3d 838, 844 (7th Cir. 201@)tation omitted) “A verdict

will be set aside as contrary to the manifest weight of the evidence onlyrétiapal jury’

could have rendered the verdicMoore ex rel. Estate of Grady v. Tuelf#6 F.3d 423, 427

(7th Cir.2008) (quotingKing v. Harrington 447 F.3d 531, 534 (7th Cir. 2006)). FurtHgtury
verdicts deserve particular deference in cases with ‘simple issues but hightedlifgmts.”™ 1d.
(quotingLatino v. Kaizer 58 F.3d 310, 314 (7th Cir. 1995)).

Here,Noel neither demonstratdékat the jury’s verdict is against the manifest weight of
the evidencaor that it was unfair to hemMNoel makes a number of broadnclusoryassertions
as to whythe Court should grant a new triabwever, sheoes not identify these issues with
specficity, cite the record, or supplement the record with any new evidence. For instaete, N
challenges a number of the Court’s evidentiary rulings, including permitting an apelto tze
played to the jury and allowing testimony about her prior psychiatric treatmenthatban
opportunity to challenge such rulings immediately after the Court made themipa foota new
trial is an inappropriate means by which to challenge these rulBegs Naeem v. McKesson
Drug Co, 444 F.3d 593, 610 (7th Cir. 2006) (“When a defendant does not object to the
admission of evidence during the trial, the objection is waived and cannot be raisedifst the
time in a motion for new trial or on appeaj.$ee alscChristmas v. City of Chicag®82 F.3d
632, 640 (7th Cir. 201Z¥istrict court did not abuse its discretion in denying the plaintiffs’
motion for a new trial where the plaintiffs did not object to specific testimony Bt tria

Moreover, after independently reviewing the evidence, the Court camtide that the
jury’s verdict is against the manifest weight of the evidence. At trial, Coltifieesthat Noel

bumped his chest with her bod$eeDoc. 352 at Tr. 157:19-2D(rect Exam of Coltri). Coltri



also testified that Noel slapped him in faee, kicked him in the shins, and struck his upper
torso area when he tried to arrest her.at Tr. 159:1520. Coltri further testified that based on
her resistance, he was unable to get Noel under control during the &irestlr. 160:12-114.
Noel had an opportunity to testify at trial as well. The jury was responsible iigiing this
evidence and reaching a conclusion as to Noel's malicious prosecution and eeadilgorot
claims The Court cannot conclude that the jury’s conclusion isr@agnto the manifest weight
of the evidence.

Overall,Noel makes a number of broad assertions but fails to articulatessaugs with
the trialresulted in a verdict that was against the weight of the evidence or whyatheatsi
unfair to her. The fact that the verdict was not in Noel’s favor is insufficient tdyshés
burden of proof under Rule 59(a).

Il. Coltri’s Bill of Costs

Coltri filed a bill of costs as the prevailing part§Rule 54(d)(1) codifies a venerable
presumption that prevailing parties are entitled to cos#tarx v. Gen. Revenue Coyp68 U.S.
371, 377 (2013)In exercisingts discretion to award costs under Rule &4purtevaluats the
following: (1) whether the costarerecoverable; and (2yhether the costs ateeasonable and
necessary to the litigation Little v. Mitsubishi Motors N. Am., In&514 F.3d 699, 702 (7th Cir.
2008). 28 U.S.C. § 192humerates recoverable costsler Rule 54(dy. Peck v. IMC Credit
Servs, 960 F.3d 972, 975 (7th Cir. 2020j.the prevailing partymakes the relevant showing,

the losing party bears the burderdemonstratinghat therequested costs are inappropriate.

! Therecoverable costare: “(1)Fees of the clerk and marshal; Eaes for printed or electronically

recorded transcripts necessarily obtained for use in the caseg8pand disbursements for printing and
witnesses; (4frees for exemplification and the costs of making copies of any materials where the copies
are necessarily obtained for use in the casd)¢{gket fees under section 1923 of this title; and

(6) Compensation of court appointed experts, compensation of interpreters,aies stdes, expenses,

and costs of special interpretation services under section 1828 of this2Bl&l’S.C.8 1920.

10



Beamon v. Marshall & lIsley Trust Gatll F.3d 854, 864 (7th Cir. 2005)he Court has “wide
latitude” in awarding costsDeimer v. Cincinnati Sub-Zero Prod., In68 F.3d 341, 345 (7th
Cir. 1995). Here,Coltri seeks costs (#9,188.69, which includiees for service of summons and
subpoenadees for transcripts obtained for use in the case, fees for witnesses, and the costs of
making copies for use in the case. The Court will address each of requesteduiees in t
Because Noel does not challenge any of the fees with specificity or contest thagtbey w
reasonable and necessary, the Court addresses her generalized arguments at tNe@utset
argues that the Court should not award costs because the case was not frivolous, she is
proceedingn forma pauperisand she has moved for a new trial and protected her right to
appeal. Noel's continued pursuit of this case over ten years has been frivolouse ®@aspi
award against her and in favor of Coltri, Noel continues to advance unmeritarjusents.
Further, he Court has discretion as to whether to impose costs on indigent litigants, and such
discretion‘serves the valuable purpgkef discouraging unmeritorious claimsRivera v. City
of Chicagg 469 F.3d631, 635 (7th Cir. 2006) (quotindcGill v. Faulkner 18 F.3d 456, 460
(7th Cir.1994)). Moreover, the Seventh Circuit has instructed that the indigent exception to
Rule 54(d) is a “narrow one”, and the burden is on the losing party to overcome the presumption
that costs are awarded to the prevailing paldyat 636. In determining whether to hold an
indigent party liable for costs, the Court must make a threshold factual fithaitgineis
“incapable of paying the counmaposed costs at this time iarthe future.” Id. (quotingMcGill,
18 F. 3d at 459). The losing party must provide the Court“sitfiicient documentation to
support such a finding,” including an affidavit or other documentary evidence of income and
assets, as well as a schedule of experigest 635(citation omitted). Without such

documentation, the Court has no proof of the losing party’s dire financial circumstaddes a

11



limits any incentive for a litigant to portray herself as indigesge id.Here, Noel has provided
no documentation for the Court to evaluate and determine whether to find her liaddet&r
Because the burden is on Neéelprovide such documentation, the Court cannot conclude that
she is incapable of paying costSee idat 636—37 (district court abused its discretion in denying
the prevailing party’s costs because the losing party did not provide the courtseitadule of
expenses or identify a basis for finding that she would be incapable of paying coste @oint
in the future, even though she provided an affidavit explaining her monthly salary asjl asset
Therefore, the Court proceeds to evaluate Coltri’s bill of costs.

A. Fees forService of Summons and Subpoeda

Coltri request $1,244.02 in fees paid for service of summons and subpoena. This amount
includes a $44.02 witness fee and mileage for Pamela Tolbert’s deposition, asavell,200
deposition fee for Dr. Janet Robinson. 28 U.S.C. § 1920(3) allows the Court to award costs to
reimburse witnesses for their reasonable travel and lodging expens28, &igIC. § 1821
provides for a per diem of $40.00 per day for a witness’ attendance at a deposition or court
hearing. See28U.S.C. 81920(3) 28 U.S.C. § 1821(a)b); State of Ill. v. Sangamo Constr. Co.
657 F.2d 855, 865 (7th Cir. 198{)R] ecovery of fees paid to expert withesses is limited to the
statutory costs specified in 28 U.S.C. § 18R1Here, the supporting documentation indicates
that Coltri paid Tolbert $40 for appearing at the deposition and a $4.02 travel fee. The Court

finds both costs reasonable and necessary to the litigation. The fees for Dr. Robinson’s

2 The most recent documentation the Court has regarding Noel’s financea i®ama pauperis

application that she filed approximately two years dgoc. 274. This is insufficientBoswellv. Envoy

Air, Inc., No. 16 C 10480, 2019 WL 2772448, at *2 (N.D. lll. July 2, 2qQ1%he mere fact thdthe

losing partyjwas granted pauper status is insufficient to meet her buolshowing that the court

should not award costs).

3 Although Coltri labels these fees as fees for service of summons and subpoesa, thisriomer. The
relevant invoiceindicatethat these fees are more appropriately categorized as witness fees. However,
for clarity, the Court considers thamder thesame label that Coltri provided.

12



attendance at her deposition are also limited by statute to $40 &eaydacker v. United
Airlines, Inc, No. 16 C 9708, 2019 WL 2287807, at *5 (N.D. Ill. May 29, 201 9gttled
precedent holds that expert witness fees are not recoverabtestsunder § 1920, but that a
$40.00 daily attendance fee, travel costs, and an overnight subsistence allowanceenabteco
under § 1821); see alscAdams v. Carlsarb21 F.2d 168, 172 (7th Cir. 197591 expert
witnesses, the prevailing party can recover only the statutory amounts prescribed in 8§ 1821 and
not additional expert witness fees”). The statement of charges for Dr. Robingoos#tide
indicates an hourly rate of $300 for 4 hours, totaling $1200. Coltri does not seek any travel or
lodging expenses, but only seeks an appearance fee. For the reasons discussed, {yoltri is on
entitled to recovery of $40 for Dr. Robinson’s appearance at her deposition. The Court
accordingly limits relief $40 for Dr. Robinson. Overall, Coltri is only entite#84.02 of the
fees he requests for service of summons and subpoena.

B. Fees for Transcripts

Coltri alsoseeks to recover73628.70n fees related to depositidranscripts and court
reporter appearance§osts for transcripts are recoverable under 28 U.S.C. § 1920(2).
“[TJranscripts need not be absolutely indispensablarder to provide the basis of an award of
costs; it is enough if they are ‘reasonably necessa§tianklin Corp. v. Am. Packaging Mach.,
Inc., No. 95 C 1617, 2006 WL 2054382, at *2 (N.D. Ill. 2006) (quoBagber v. Ruth7 F.3d
636, 645 (7th Cir. 1993)). Additionally, Local Rule 54.1¢bjvides thatthe costs of the
transcriptor depositiorshall not exceed the regular copy rate as established by the Judicial
Conference of the United States and in effect at the time the transcript oridepeag fled.”
N.D. lll. L.R. 54.1(b);see also Montanez v. Simai®5 F.3d 547, 558 (7th Cir. 2014)he rates

established by the Judicial Conference are $3.65 per page for an originalftafi€ per page
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for a copy transcript, and $6.05 per page forily d@nscript. Transcript Rates,
https://www.ilnd.uscourts.gov/Pages.aspx?rsp2kxYIAI6Z3skPOPESA+q3bXKKipessed
Sept 2, 2020). Additionally, a @rtmay award a coureporter attendance fee in addition to
the per page limitSeeN.D. Ill. L.R. 54.1(b). “Unless another rate was previously provided by
order of the Court, the court reporter attendance fee shall not exceed $110 for ong (dalf da
hours or less), and &R for a full day attendance feeTranscript Rates,
https://www.ilnd.uscourts.gov/Pages.aspx?rsp2kxYIAI6Z3skPOPESA+q3bXKKiypessed
Sept 2, 2020) see also HackeiNo. 16 C 9708, 2019 WL 2287807, at *4.

Here,all of deposition transcripts were charged at a rate less than $3.65 per page except
the transcript of the deposition of Janet Robinson, which was billed at $3.75 peQuétgehas
not provided any reason as to why this additional cost was justBiedause this impermissibly
exceeds the regular copy rate by $0.10thedranscript wa$97 pageshe Court reduces
Coltri’'s request by$1970. See Gecker as Tr. for Collins v. Menard, M. 16 C 50153, 2020
WL 1077695, at *3 (N.D. lll. Mar. 6, 202@)It is within the Courts discretion to reduce the per-
page rate of a deposition transcript in order to comply with Local Rule 54.1, elypebiate
[the party seekingosts] offers no explanation for the excessive cost.”).

Coltri also seeks costs associated with court reporter appearances at dep@3itions.
requestshe following court reporter appearance feegifepositions$250 for the first
deposition of Noel; $312.50 for the deposition of Tolbert; $120 foh#ifeday deposition of Dr.
Suzanne Greider; $106.25 for the second half-day deposition of Noel; and $286tB6

deposition of Dr. RobinsonThese charges exceed Local Rule 54.1’s attendance fees by

4 Coltri lists this amount as $286.25 in his spreadsheet delineating the recewastsDoc. 3321 at 1
however the relevaninvoice indicates that the cost of the court reporter’s appearance was $261.25. Doc.
3322 at 14. This error is perhaps immaterial since both amounts exceed $220.
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$198.75° The Court reduces the appearance fees by thatrarbecause Coltri does not explain
why it was reasonable and necessary that the court reporter appearance fees exceed the amounts
indicated in the local rules.

Finally, Coltri seekgosts for delivery and handling of the depositi@mscripts.
Although such costs are not specifically mentioned in § 1920, the Seventh Circuit has upheld
delivery charges of transcripts as reasonaBke Finchum v. Ford Motor C&7 F.3d 526, 534
(7th Cir. 1995). Here, Coltri seeks delivery fees between $7.50 and $10 for each deposition
transcript. One outlier is delivery of the transcript of the second deposition qffdloghich
Coltri seeks $175.60. The invoice indicates that $165.60 of this charge is due to next-day
delivery. Coltri has not explained why next-day delivery was necessary, and the Court does not
view this as a reasonable expense and therefore reduces transcript delivery fee60y $&65.
Hillmann v. City of ChicagoNo. 04 C 6671, 2017 WL 3521098, at *4 n.5 (N.D. Ill. Aug. 16,
2017) (declining to award deposition transcript delivery costs and noting that it was not
persuaded that delivery by courier was necesshgrcontinental Great Brands LLC v.
Kellogg N. Am. Cq.No. 13 C 321, 2016 WL 316865, at *3 (N.D. Ill. Jan. 26, 2@16&)osts
associated with delivering, shipping, or handling transcripts are typicallyetonerable
ordinary business expenses.”). Overall, based on the three reductions listed abdmge, tota
$384.05, the Court awards costs of $7,144.65 foosiépn transcripts and court reporter

appearances.

® The differences between the requested court reporter appearance fees and the local rule’2f@es of $2
for a full-day appearance and $110 for a {uf appearance are as follo®80 for the first deposition of
Noel, $92.50 for the deposition of Tert; $10 for the deposition of Dr. Greider; and $66.25 for the
deposition of Dr. Robinson
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C. Witness Fees

Coltri next seeks to recover $192.37 in witness feesial appearancecluding
$44.77 for Tolbert, $54.72 for Dr. Robinson, $45.34 for Joseph A. Hodal, and $47.54 for Dr.
Greider. Based on the invoices provided, Coltri made these payments in advance of any witness
appearances, and all of those withesses eXiref@reide testified at trial As discussed,
§ 1920(3) allows the Court to award costs to reimburse witnesses for theirakelastravel and
lodging expenses, and § 1821 provides for a per diem of $40.00 per day for a witness’ attendance
at a deposition or court hearin§ee28 U.S.C. § 1920(3P8 U.S.C. § 1821(a)-(b). Here, the
invoices indicate that Coltri provided $40 per witness appearance, and a variablg dased
on travel expenseslhe Court concludes that advance witness expenses between approximately
$45 and $5%verereasonabl@andnecessary to the litigatiorSeeAyala v. RosalesNo. 13CV-
04425, 2016 WL 2659553, at *5 (N.D. Ill. May 9, 2016) (finding advance witness fees of $50.88
per witness reasonabl&)jshman v. Cleary279 F.R.D. 460, 466 (N.D. Ill. 201&)nding
advance wess fees between $40 and $51.95 reasonable “in light of the statutory maximum and
small allowances for travel expensesBased on the evidence provided, the Court finds that
Coltri is entitled to witness feder Tolbert, Dr. Robinson, and HodeAlthoughDr. Greider did
not testify at trial, Coltri is entitled to fees for her attendance atie@duse her attendance was
reasonably expected to be necessdtyerta v. Vill. of Carol StreaniNo. 09 C 1492, 2013 WL
427140, at *4 (N.D. Ill. Feb. 4, 2018)Witness fees for a witness who did not testify at trial
may be reimbursed if that withessittendance was reasonably expected to be necessary, and if
that witness was ready to testifyciting Haroco, Inc. v. Am. Nat'| Bank and Trust Co. of Chi.

38 F.3d 1429, 1442 (7th Cir. 199% Noel disclosed Dr. Greider as a trial witness, suggesting
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her testimony would be necessafee id.Accordingly, the Courfinds that Coltri is entitled to
the witness fees requested.

D. Copying Expenses

Finally, Coltri seeks $223.50 for copying expensssction 1920(3permits a prevailing
party to seek reimbursemeht “fees and disbursements for printing and witnessg8.U.S.C.
§ 1920(3). The spreadsheet itemizing this expense includes the following cost breakdown: $40
for service of a subpoena requesting medical records from Dr. Greider, a $125.00rfediéad
records from Dr. Greider, and a $58.50 fee for medical records from Dr. Robinson

The first expense is not a copyiegpense, but instead is a fee for service. Fees of the
clerk and marshal are recoverable uriziiJ.S.C. § 1920(1which includes fees for service of
summons and subpoenA.prevailing party may also recover such costs paid to a private
process serveso long as they do not exceed the marshal’s $s=Collins v. Gorman96 F.3d
1057, 1060 (7th Cir. 1996)The fee for personal service by the U.S. Marstaérvice is $65.00
per hour “plus travel costs and any other oupatket expenses.28 C.F.R. § 0.114(a)(3).
Because the process service fee is less than that amount, the Court concludes iaisleeason
Next, the fees for medical records from Dr. Suzanne Greider and Dr. Janet Robinssporat
to invoices from those individuals to provide copies of Noel's medical records. Thefi@dsirt
$125 and $58.50 to be reasonable fees for such services and co@dlidés entitled to relief
SeeCarlson v. BukovicNo. 07 C 06, 2009 WL 2448603, at *4 (N.D. Ill. Aug. 7, 2009) (expense
for obtaining a plaintiff’s medical records from the hospital was reasonable aggbang);

Ochana v. Flores206 F. Supp. 2d 941, 947 (N.D. lll. 2002) (awarding costs for copying medical
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records) see alsishman 279 F.R.Dat 467 ([F] ees for subpoenajmedical records are
allowable”).

Overall, the Court reduces Coltrirsquesfor $9,188.59n costsby $1,544.054
reduction of $1,160 in fees paid for service of summons and subpoena, and #8885
related to depositiotranscripts and court reporter appearapaesulting in a total cost award of
$7,644.54.
[lI.  Coltri's Motion to Strike

Finally, Coltri moves to strike Noel's accusations of harassment and bullying against
Coltri and his counsel from her pdsial pleadings.Rule 12(f) authorizes the Courtgtrike
from a pleading “any redundant, immaterial, impertinent, or scandalous mdttst.’"R. Civ. P.
12(f). Rule 12(f) motions are generally disfavored “because striking a portion odingléaa
drastic remedy and because it is often sought by the movant simply as a dilatory Rieticet
v. Chase Bank\.A., 275 F.R.D. 492, 494 (N.D. Ill. 2011) (quoting 5A A. Charles Alan Wright
& Arthur R. Miller, Federal Practice & Procedurd 880, 647 (2d ed. 1990)). The moving party
“has the burden of showing that the ‘challenged allegations are so unrelated td’plelatih
as to be devoid of merit, unworthy of consideration, and unduly prejudic@l&’J Gallo
Winery v. Morand Bros. Bev. C@47 F. Supp. 2d 979, 982 (N.D. Ill. 2003) (quot@eyroll v.
Chicago Transit Auth.No. 01 C 8300, 2002 WL 20664, at *1 (N.D. Ill. Feb. 8, 2002)). A court
may strikeallegationsas scandalou$f the matterbears no possible relation to the controversy

or may cause the objecting party prejudic@éalbot v. Robert Matthews Distrib. C®61 F.2d
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654, 664—65 (7th Cir. 1992 hedecision whethr to strike material as scandalous is within the
Courts discretion Id. at665.

Here,Coltri asks that the Court strike a number of statements, including that defense
counsel maliciously inflamed the jury, planned a strategy to commit fraud upon the court,
obstructed justice, slandered Noel, committed fraud and collusion, and usedaawcahtions
in the closing statement. Doc. 360 at 3. Thar€ooncludes that Coltri has failed to show that
these statements are unrelatetoel’s claimsor unduly prejudicial. Many of these statements
relate to Noel's motion for relief under Rule 60(b) and the Court therefore cannbtdmtitat
they are unrelated to the underlying matteuarther, Coltri requests that tmurt strike Noel's
allegations that she wagictim blamed, shamed and slandered” throughout trial and that defense
counsel “psychologically manipulate[ed]” the jurjd. Again,the Court concludes that Coltri
has not met the requisite burden to stthese statementsAdditionally, Coltri requests that the
Court strike Noel’'s accusation that he perjured hims&ifthe same time, Coltri suggests that
Noel is the only party who has demonstrably perjured herself. The Court alresdgddjoel’s
claim that Coltri committed fraud. The Court concludes utnsecessary to strike Noel's
accusation thatoltri perjured himself, especially where Coltri makes the same accusation
against Noel a sentence lat&eeSummerville v. Local 77, Am. Fed'n of State, Cty. & Mun.
Emps, No. 1:05CVv00101, 2006 WL 1932657, at *5 (M.D.N.C. July 11, 20@g&cting motion
to drike allegation that defense counsel committed perjury in part because it wasdrttof
the motion and did not state a claim for perjury or wrongdoifi@pe Court notes that striking a
portion of a pleading is a drastic remedy and Noel should adtthes to suggest that there is
any basis to her argument that Coltri perjured hinweliiat such statements are justified in

future pleadingsOverall, the Court denies Coltri’s motion to strike.
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CONCLUSION
The Court denies Noel's motion for a new trial and relief from final judgment [3344.
Court awards Coltri costs 87,644.54 [332] and therefore denies Noel’s motion challenging the

fees [336]. The Court denies Coltri’'s motion to strike [360].

Dated:September 14, 2020 & iw\—

SARA L. ELLIS
United States District Judge

® For the sake of clarity, the Court also enters the following rulings on the docke€otiltedenies
Noel's motion for extension of time under Rules 6 and 60 [346j@ax and instead addresses the
timeliness of her filings in this opinion. The CodéniesNoel's motion to amend [355] and instead
treatsit as a reply briefn support of her motion for a new trialhe Court alsdeniesNoel’'s motion to
amend [357] aditreatsit as a reply brief addressing the bill of costs.
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