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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SOUTHPORT BANK

Plaintiff,
V.

CHARLES V. MILES,
RANDOLPH S. MILES and
GOEKEN GROUP CORP.,

Case No. 1@v-8321

Judge John W. Darrah

N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Southport Bank (“Southport”) has brought this post-Motion for Judgment as
a Matter of law, pursuant to Federal Rule of Procedure 50(bW&) respect to Defendant
Goeken Group Corgg“Goeken”). For the following reasons, this Motiongsanted

BACKGROUND

OnDecember 31, 2010, Southport filed a five-count Complaint alleging twdseanh
against the individual Defendants, Charles Miles and Randolph Miles (Counts | thilpughd
one count of “Claim on Promissory Note Against Goeken Grg@punt 1V). (Compl. 11 30-
36.) Specifically,as more fully discussed below, Southport alleged that Goeken had entered into
a promissory notand loan agreememtith Defendant Randolph Milg8Miles”) ; subsequently,
Miles assigned thpromissory note to Southport, and Goeken made no payment to Southport as
assignee. After failed settlement negotiations, the case proceeded t@juny tr

October 21, 2013.
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After Goeken had presented its case, Southport moved for judgment as a maitver of |
pursuant to Federal Rule of Civil Procedure 50(a)(2), which the Court took under advisement.
Thejury found in Southport’s favor witrespect tdhe individual defendants on Counts |
through Ill. However, they found ifavor of Goeken with respect to CouiM. After the
verdict, Southport movefr judgment as a matter of lgyursuant to Federal Rule Givil
Procedure 50(1§3).

LEGAL STANDARD

When aparty’s motion for judgment as a matter of law under Rule 50(a) is dehigd
considered submitted to the jursubject to the court's later deciding the legal questions raised
by the motion.” Fed. R. Civ. Pro. 50(b). After judgment, the party may renew its motdhe
court may direct entry of judgment as a matter of léav.

Weighing evidence and determining credibility are the obligations of thenat the
court. Reevesv. Sanderson Plumbing Products, Inc., 530 U.S. 133, 150 (2000) (quadgi
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)A court “may not step in and
substitute its view of the contested evidence for the jurw&athur v. Bd. of Trs.of S 1II. Univ.,

207 F.3d 938, 941 (7th Cir. 2000) (citations and quotatiarks omitted).Therefore, &Rule 50
motion will only be granted when the evidence is construed “strictly in favor of thevgao
prevailed before the jury” and still will not support the verdéctdered Passananti v.

Cook Cnty., 689 F.3d 655, 659 (7th Cir. 2012) (citimgrt v. Illinois Power Co., 366 F.3d 461,

464 (7th Cir. 2011)).



ANALYSIS

The parties do not disputieat c» March 31, 2004, Goekaxecutedhenote and loan
agreemenin whichit promised to pay Miles a sum of $2,000,000, plus interest, in accordance
with the terms of theote and the incorporated loan agreement. (Compl. Ex. 5.)

Subsequently, on November 7, 200Bles entered into a “Hypothecation Agreement”
and an “Assignment” with Southport, both of which purported to assign to Southport the
obligations of Goeken to Miles up to $4,000,00B1.’¢ Tr. Exs. 13-14.)On
November 17, 2008, Miles issued a letter of direction to Goeken, instructing Goeken to make
any payment due to Miles directly to SouthpoRl.’¢ Tr. Ex. 15.) Goeken consented to the
letter of direction (Id.) None of these documentshe Hypothecation Agreement, Assignment,
or the letter of directior provided a date by which payment was due.

On February 13, 2009, Goeken executed, signed, and sent taMiles (“Goeken
Letter”) stating:

Dear Randy,

This letter serves as a summary of the outstanding undocumented consolidatdaloan (t

“Loan”), between Goeken Group Corp. (the “Borrower”) and Randolph Miles (the

“Lender”).

According to our records, for the purposes of the Loan, the Lender has loaned the

Borrower, in numerous distinct disbursements, dating from May 6, 2003 to February 2,

2007, Ten Million Three Hundred Seventy One Thousand Five hundred dollar[s]

($10,371,500.00). Appendix A attached, shows the amount and date of each
disbursement from Lender to Borrower.

! The note and loan agreement were not included in Southport’s admitted trial exhibits.
However, neither party argues the natel loan agreement wemet admittedat trial, andeach
wasattached to the original and Amended ComplamExhibit 5(note) and Exhibit 6 (loan
agreement), aseall as to Southport’s Motion for Judgment as a Matter of Law as Exhibit G.



The Loan Consolidates all of Lender[’]s undocumented loans referred to above. The
Loan also consolidates the Lender|[‘]s One (1) documented loan (the “Batesn

Loan”) with Borrower,dated March 31, 2004 for Two Million dollars ($2,000,000.00),
which through its being included in said Loan, must be considered cancelled and of no
force or effect(Emphasis Added)

The Loan, in part, consists tfo separate Loan Agreements between the Lender and the
Borrower The first dated April 1, 2004 cancels and consolidates the Documented Loan
and creates a line of credit (the “Retroactive Loan”) for Ten Million Three Hdndr
Seventy One Thousand Five hundred dollars ($10,371,500.00).
The Second Loan Agreement dated with today’s date, February 13, 2009, date extends
the Retroactive Loan Agreement to December 31, 2010, when all interest and principal
will be due and payable.
(Tr. Ex. 24.) TheGoeken Lettr was not signed by Miles or Southport.
TheNovember 7, 2008ssignmenprovides‘[t]o the extent [Miles] is due to receive
funds” from Goeken, they should be directed to Southport. Goeken argues that the juryts verdic
was reasonable because the assgrt of November 7, 2008, atitk letter of directiorof
November 17, 2008, did not provide a date upon which payment wag deefore, Goeken
argues thatwithoutsuchdate,no funds are “due” to Miles, or Southport by assignim
Southport contendbat theGoeken letterof February 13, 20Q%sset out aboveyas
clearlyintended by Goeken to modifige noteto provideDecember 31, 2010, as the date
payment was due. Goekasspmdsthat theGoekenLetterwas a unilateral modification of the
note, signed only by Goeken, and is therefore invalid.

Resolving whether a particular instrument becomes binding only with both parties’

signatures requiress determinatiorof the parties’ intentConsol. Bearings Co. v.



Ehret-Krohn Corp., 913 F.2d 1224, 1231 (7th Cir. 1990) (citingnge v. Kunstmann, 418

N.E.2d 1140, 1144 (1981))'heunderlying March 31, 2004 loan agreement provided in Section
8.05 that “[t]his Agreement and the other agreements to which it refers corsigutemplee
agreement between the parties with respect to the subject matter and may nogée, chan
modified, waived, amended or terminated orally, but only by writing signed lpatiyeto be
charged. (Compl. Ex. 6.) Southport argues that Goeken, as the obligor on the note, was the
“party to be charged,” and, therefore, the parties expresséyved the right to Goeken to
unilaterally modify the loan agreement.

Goeken argues that tleken Lettewas never assented to by Miles or Southport.
However theirassent is unnecessar@oeken executed ti@oeken Letteand signed it as the
party to be chargedGoeken, in support of its posititimat such unilateral contract modifications
are not valid, tesKinkel v. Cingular Wireless LLC, 857 N.E.2d 250, 260 (Ill. 2006). Yet,

Kinkel clearly stateshat “[o]ne partyto a contract may not unilaterally modify a contract
term . . .after the contractual relationship between the parties has ended and the original
contract is the subject of a disputédd. (emphasis added) here was no evidentkat the
relationship between Southport and Goeken had ended before February 13, 2009

As mentioned above, it is clear frahe face othe loan agreement that the parties
intended that Goeken could unilaterally modify the agreemehe Lditersigned by Goeken is
aclear and unambiguous modification of teems of the loan agreemeartd was so intended by
Goeken. No evidence was offered to the contréris also undisputed that Goeken never paid

Southport on the assignment of the March 31, 2004 note.



The verdict form for Count IV makes clear that the jury found Southport “had aaight
receive payments from the Goeken Gréuflury Instructions p. 37.) However, the jury then
foundthat Goekerhad not “breached its obligation under the Letter of Direction to make
payments directly to Southport.Id() The jury, in reaching this verdictould only have
determined that the Goeken Lettéebruary 13, 200@asnot intended to modify the loan
agreemento make the funds due and payable on December 31, 2addever the evidence
does not reasonably support this conclusion.

Both parties confine their argument to whether the Goeken Letter legaltyroodify
the agreementAlthough it is tue that “[the acts relied upon to modify a prior contract must be
unequivocal in charactérCarnes Co. v. Sone Creek Mech., Inc., 412 F.3d 845, 853 (7th Cir.
2005), Goeken does not argue that the Goeken Letter was equivocal. Instead, @pedsen a
only thattheassignment, hypothecation agreement,lattdr of direction dichot contain a
payment due date and thiae unilateral nature of the Goeken Letter makes it unenforcaglale
modificationof those three documents. As set out above, this dmneslegally incorrect.
Therefore, the Goeken Letter is enforceable as a modification of the loan agteand it
establishes a payment due date of December 31, 2010. It is uncontested no payment has been
made by Goeken.

A jury’s verdict must be upheld unleg® jury lacked a legally sufficient evidentiary
basis. Fed. R. Civ. Pro. 50(a)(1). In order to be legally sufficient, the evidenceaddewe to
be “overwhelming, but it must be more than a mere scintifalipovich v.

K & RExpress Sys., Inc., 391 F.3d 859, 863 (7th Cir. 2004) (citations and quotation marks

omitted). There is not more than a scintilla of evidence here that the Goeken Letter was not



intended as a modification, and Goeken does not argue torth@ry The unilateral
modification by Goeken is enforceable and provided a due date on the March 31, 2@64 note
December 31, 2010. Once the date was proved, and that Goeken failed to pay the note on or
before that dateno reasonable jury could find in favor of Goeken.
CONCLUSION
For the reasons set forth above, Southport's Mdbodudgment as a Matter of Law

[213]is granted

Date: 3/27/2014 /
HN W. DARRAH
nited States District Court Judge




