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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ERICA CHRISWELL,
Plaintiff,
No. 11 C 00547

V.

VILLAGE OF OAK LAWN, et al., Judge John J. Tharp, Jr.

N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

The plaintiff, Erica Chriswell, brought this case against the Village of Oak Lawn, Oak
Lawn police officers Brian Duffy and Jamé&sBrien, and other unknown Oak Lawn police
officers under 18 U.S.C. § 1983. The case affisen three encounters between Chriswell and
Oak Lawn police officers that occurred between December 2009 and May 2011. She contends
that the defendants violated hamnstitutional rights and should &atidnally be liable for related
state claims. The defendants move to dismiss tbe iceits entirety; in addition to opposing their
motion, Chriswell moves to adiefendants. For the following reasons, the motion to dismiss is
granted in part and denied in part, dhd motion to add defendants is denied.

BACKGROUND

In evaluating this motion to dismiss, the Court is required to accept the complaint’s
factual allegations as true and draws all reasonable inferences in Chriswell’sEiaskson v.
Pardus 551 U.S. 89, 94 (2007yVigod v. Wells Fargo Bank, N,A73 F.3d 547, 555 (7th Cir.
2012). Accordingly, the facts here are drawn fribva third amended complaint, which describes

the three encounters between Chriswell and Oak Lawn police officers that form the bastaeéth
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The first encounter occurred on or around December 2, 2009, when Officer James
O’Brien of the Oak Lawn policstopped Chriswell's vehicle. Hedlinot radio in her driver’s
license or license plate numbers because he had called in the plate number prior to pulling her
over. The two had a conversation: Officer O’'Brieold Chriswell that she had to wear her
seatbelt, to which she replied that she hadnbe\fter Chriswell gave Officer O’Brien her
insurance card and a “ticket she was driving on,tdtarned to his vehicle, called her insurance
company to verify coverage, and printed traffitations. When O’Brien subsequently returned
to Chriswell’s vehicle, he stated that her license was suspended and instructed her to get out of
the car. Chriswell denied the suspension anccatdd that she had paperwork that would show
that the suspension had been thrown out. O'Brien asked to see the paperwork, and Chriswell
looked through her glove box as O’Brien returrtechis vehicle. Approximately three minutes
later, Chriswell found the papeork and waived it out her car window while honking the horn to
call Officer O’Brien back. He first ignored Chriswell, then returned to her car two minutes later.

At that point, the encounter turned physidahriswell had initiaté a phone call to the
“Elmhurst Prosecutors Office” so that Officer Bdien could verify the paperwork, but O’Brien
“snatched open [Chriswell’s] caloor,” stood in her doorway, and told her to get off the phone.
O’Brien then grabbed Chriswell, who was still strapped into her seatbelt. His foot against her car
door for leverage, O’'Brien knocked her phone @luber hand, pulled on her clothing and body,
and attempted to throw her from the vehicleiletshe yelled for help. He then unsnapped his
gun holster and went to draw his weapon. Chriswé&aid for her life, drove away. O’Brien and
others then arrested her and transported higvet@ak Lawn Police Department in handcuffs.

Once in the station lock-up area, an unknown officer slammed Chriswell into a concrete

wall and patted her down forcefully. She pleaded with the officers, telling them that she is a



community member with a college degree and an insurance license, that she cares for her elderly
grandmother and father, and that she would nbage driven away from Officer O'Brien if he
hadn't “attempted to kill [her].Officer Brian Duffy responded, “You ain’t no insurance agent.
Black equals Crack.” The other officers laughed. They took her to a cell, where she was strip
searched in the presence of two officers, at leastof whom was, according to the complaint, a
male officer. Over the course tife nineteen-hour encounter, Ghvell was never read her rights
nor was she permitted toake a phone call.

Based on this encounter, Chriswell was changild two counts of aggravated battery of
a police officer, three counts of aggravated fleeing and attempting to elude a peace officer, and
resisting or obstructing a police officer. On September 17, 2010, she pled guilty to aggravated
battery of a police officer and aggravated itgeand was sentenced to 24 months of probation
with 240 hours of community service and fined $658.month later, Chriswell moved to
withdraw her guilty plea, alleginigeffective assistance of counsgee People v. ChriswegMo.
1-11-0135, 2012 WL 6955430, at *2 (lll. App. Ct. March 1, 201&gye to appeal denie@68
N.E.2d 1068 (lll. May 30, 2012) (Table). Chridlvamended her motion twice and the court
continued the case four times whsllee considered whether to repent herself or retain counsel.
Chriswell’s motion was eventually dismissedtiwprejudice for want of prosecution when she
failed to appear in court. The cawenied her request to vacate the dismissal when she appeared

several days latetd. at *3. She appealed and lost, and th&dis Supreme Court denied her

! As the defendants properly note, the Court még jadicial notice of documents in the public
record, such as Chriswell’s contran and related publicourt documentdn re Salem465 F.3d

767, 771 (7th Cir. 2006} enson v. CSC Credit Sery&9 F.3d 280, 284 (7th Cir. 1994). And,

the Court may properly consider such records in evaluating a motion to dismiss pursuant to Rule
12(b)(6).Palay v. United State849 F.3d 418, 425 (7th Cir. 2003) (citations omittddiayer v.
ChiczewskiNo. 07 C 1290, 2007 WL 3447931, at *1 (N.D. Ill. Nov. 13, 2007) (taking judicial
notice of state court records relating tplaintiff's criminal arest and conviction).
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subsequent petition for leave to appeal. During the proceedings on the criminal charges against
her, Chriswell alleges that the defendabtibed her attorney and suppressed evidence. She
contends that the police and her attorney covered up, among other things, the existence of several
dashboard camera videos that would corrateorher account of the incident. Just as she
previously argued before the state appellate court, Chriswell now contends that for all of these
reasons, her plea was involuntary.

Chriswell’'s second encounter with the Oaknurapolice occurred between September 17,
2010, and January 12, 2011. An unknown Oak Lawn police officer pulled Chriswell over, she
alleges, because of the color of her skin. The officer let her go after running her license and
checking to see if she had insurance. Finally, the third encounter occurred on May 24, 2011,
when an unknown Oak Lawn police officer pulledri@well over while she was ordering coffee
in a Dunkin Donuts drive-thru. The officer, whoatso alleged to have pulled Chriswell over
because of the color of her skin, falsely clairhedsaw her commit a traffic offense and gave her
a speeding ticket. Exhausted from being targeted, she paid the ticket. Chriswell explains that the
racial discrimination shown collectively in theesncidents is “customary” and “due to poor
training and supervision” by the Village of &awn. The complaint excerpts quotations that
people have left on an online petition that demands an end to racial profiling in Oak Lawn.

On January 25, 2011, Chriswell filed this suitfederal court seeking damages for the
civil rights violations that she alleges occuriadhe first two of these encounters. After being
permitted to proceenh forma pauperisshe amended her initial complaint to include, at first, the
names of individual Oak Lawn police officers and, later, the Village of Oak Lawn. Dkts. 1, 6, 12,
13, 15. In October 2011, the Court on its own wtappointed counsel to represent Chriswell

and gave her leave to file a third amended complaint. Dkt. 30. After the Court granted motions



for relief from appointment by the first andcead appointed attorneys, a third was appointed.
Dkts. 33, 54. Chriswell, however, promptly directed this attorney to file a motion to withdraw,
and requested counsel skilled in civil riglaisd constitutional matters. Dkts. 55, 59-61. After
cautioning Chriswell that further counsel would not be appointed, she persisted in her motion.
The Court therefore granted the motion to withdkaw declined to appoint further counsel. Dkt.
61. Thereafter, Chriswell filethe third amended complaipto seon November 6, 2012. Dkt.
68. In it, she includes eleven counts, for usm®ble seizure (Counts I, I(A), and I(B)),
excessive force (Count Il), an illegal strip seafCount Ill), due process violations (Counts IV,
IV(A), and IV(B)), malicious prosecution (CouM), bribery (Count VI), and racial profiling
(Count VII). She seeks $1.5 million for her ings, which include hmiliation and defamation, a
loss of current and future inconad mental and emotional suffering.

The defendants now move to dismiss the third amended complaint in its entirety. Dkt. 76.
In her response to the defendants’ motion, Cheisimcludes additional faoal assertions that
she requests be incorporated into the third aledrcomplaint; she also moves to add additional
defendants. Dkts. 80, 82.

DISCUSSION

The plaintiff, Erica Chriswell, endeavors tount many claims against the Village of
Oak Lawn, Officers Brian Duffy and James O’Brien, and others. For the following reasons, three
survive this motion to dismiss: those for unreadtmaeizure and excessive force against Officer
O’Brien and a state law indemnification claim against the Village of Oak Lawn.

l. Chriswell's Request to Incorporate Material into the Third Amended Complaint
In view of the contents of Chriswell's response brief, it is necessary to first define the

scope of the Court’s consideration. In addition to her response to the substance of the defendants’



motion, Chriswell includes seventeen pages ofual assertions that she hopes will clarify the
third amended complaint in the face of the defendants’ criticism that it is confusing. Pl.’'s Mot.
Opp. 1-17, Dkt. 82. Some of the assertions in plaissage somewhat mirror those in the third
amended complaint, but others are new. Cleibrequests “that this document may be made a
part of the Third Amendment [sic] complaint.” Pl.’s Mot. Opp. 1, Dkt. 82.

“A plaintiff need not put all of the essential facts in the complaldglp At Home Inc. v.
Med. Capital, L.L.G. 260 F.3d 748, 752-53 (7th Cir. 2001) (quotidgubec v. Nat'l R.R.
Passenger Corp981 F.2d 962, 963 (7th Cir. 1992)), and “may supplement the complaint with
factual narration in an affidavit or briefforseth v. Vill. of Sussef99 F.3d 363, 368 (7th Cir.
2000). The Seventh Circuit recently noted thatlantiff who is opposing a Rule 12(b)(6) or
Rule 12(c) motion and who is altie provide “illustration” of the facts that the plaintiff expects
to be able to prove “may find it prudent to do s@€inosky v. City of Chicag®75 F.3d 743,
745 n.1 (7th Cir. 2012) (citations omitted). Even $bjs axiomatic that a plaintiff may not
amend [her] complaint in [her] response brigRitelli Armstrong Tire Corp. Retiree Med.
Benefits Trust v. Walgreen C&31 F.3d 436, 448 (7th Cir. 2011) (citikRgederico v. Home
Depot 507 F.3d 188, 201-02 (3d Cir. 2007par Carriers, Inc. v. Ford Motor Cp.745 F.2d
1101, 1107 (7th Cir. 1984). Although the documents filegdoyselitigants are to be “liberally
construed, Erickson v. Parduss51 U.S. 89, 94 (2007) (quotikgstelle v. Gamble429 U.S. 97,
106 (1976)) pro selitigants are not exempt from procedural rulesarle Vision, Inc. v. Romm
541 F.3d 751, 758 (7th Cir. 2008) (citiMeNeil v. United State$08 U.S. 106, 113 (1993)).

Since she filed her original complaint 2011, the Court has given Chriswell numerous
opportunities to amend her complaint, including aqeeof nearly eleven months in 2012 during

which it granted her multiple extensions to file the third amended complaint. In line with



Geinosky some of the facts in the passage that Chriswell now seeks to incorporate are consistent
with and elaborate on her original claims. Mostle assertions relate to the alleged cover-up of
evidence in her criminal case; even if they were added to the complaint, these would not change
the outcome of the relevant claims, as disadigsdow. The passage also goes beyond “factual
narration” to include four new counts. The contentha first three counts largely echoes that of
the third amended complaint, atking the validity of Chriswel§ criminal conviction by way of
due process, conspiracy, angual protection claims. The last new count, for indemnification
against the Village of Oak Park, is the only materially new addition. The Illinois Tort Immunity
Act directs municipalities to pay tort judgments and settlements for municipal employees who
are liable while acting within the scope ofthemployment. 745 Ill. Comp. Stat. 10/9-102.
Indemnification claims routinely accompany the type of § 1983 claims that survive this motion
to dismiss.See, e.g.Turner v. City of Chicagol2 C 9994, 2013 WL 4052607, at *7 (N.D. Ill.
Aug. 12, 2013) (discussing the applicability of the lllinois Tort Immunity Act to § 1983 claims);
Manning v. SweitzeiB891 F. Supp. 2d 961, 970 (N.D. Ill. 2012)l¢gaving indemnification claim
to proceed on § 1983 claim). Chwigll's request to revise thiird amended complaint will
therefore be granted only as to the indemnification claim. She may seek indemnification from the
Village of Oak Lawn if OfficerO'Brien is found liablefor conduct that falls within the scope of
the Tort Immunity Act.
Il. Defendants’ Motion to Dismiss

The defendants move to dismiss the third amended complaint in its entirety, citing Rules
12(b)(6) and 12(c). They argue that Chriswell’'s claims are variously barreHiebk v.
Humphrey 512 U.S. 477 (1994), fail to state a claiar which relief can be granted, and are

barred by the statute of limitations. Additionallyetldefendants assert that the Court should



dismiss the complaint because it impermissibly follows a “shotgun pleading” style, where each
count incorporates every preceding paragraph of the document.

Federal Rule of Civil Procedei8(a)(2) requires a complaint to include “a short and plain
statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). This
short and plain statement must “give the defendant fair notice of what the claim is and the
grounds upon which it restsBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (internal
guotation marks and ctian omitted). “A motion under Rule 12)(6) challenges the sufficiency
of the complaint to state a al@aupon which relief may be granteddallinan v. Fraternal Order
of Police of Chicago Lodge No, 370 F.3d 811, 820 (7th Cir. 2009). To survive such a motion,
“a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief
that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotifigrombly 550
U.S. at 570). These factual allegations “mustelb@ugh to raise a right to relief above the
speculative level, Twombly 550 U.S. at 555, with “enough details about the subject-matter of
the case to present a story that holds togetl@wdnson v. Citibank, N.A614 F.3d 400, 404
(7th Cir. 2010). While factual allegations asatitled to the assumptioof truth, mere legal
conclusions are nolgbal, 556 U.S. at 678-79.

Rule 12(c) allows a party to request judgmentthe pleadings, instead of dismissal. “A
plaintiff whose allegations show that there isaatight defense has pleaded himself out of court,
and the judge may dismiss the suit on the pleadings under Rule Hi@t)drds v. Mitcheff696
F.3d 635, 637-38 (7th Cir. 2012). The standard and effect of 12(b)(6) and 12(c) motions are the
same, and opinions “often use the two interchangealdy.’see also Scherr v. Marriott Int'l,

Inc., 703 F.3d 1069, 1073 (7th Cir. 2013).



Because Chriswell igro se the Court reads her filings liberallgee Pardus551 U.S. at
94. “[T]he pleading standards f@ro seplaintiffs are considerably relaxed.uevano v. Wal-
Mart Stores, Inc.722 F.3d 1014, 1027 (7th Cir. 2013). “[E]ven in the wakdell Atlantic
Corp. v. Twombly550 U.S. 544 (2007), amskhcroft v. Igbal556 U.S. 662 (2009),” courts are
to holdpro secomplaints “to a less stringent standard than formal pleadings drafted by lawyers.”
Id. (quotingArnett v. Webste658 F.3d 742, 751 (7th Cir. 2011)).
A. Rule 10(b) and “Shotgun Pleading”

The defendants argue that the entire campl should be dismissed because it is
impermissibly written in a “shotgun pleading” style that makes the document difficult to parse.
The phrase “shotgun pleading” refers to complaints in which litigants use excessive
incorporation, taking advantage Rtile 10(b). Rule 10(b) allowsprty to “refer by number to a
paragraph in an earlier pleading.” The defendants goastomGuide v. CareerBuilder, LI.C
which condemns excessive incorporation: “Ceuniave discouraged this type of ‘shotgun’
pleading where each count incorporate[s] byrexiee all preceding paragraphs and counts of the
complaint notwithstanding that many of the facts alleged are not material to the claim, or cause
of action, appearing in a count’s heading. Sptgadings make it virtually impossible to know
which allegations of fact arintended to support which oi®s) for relief.” 813 F. Supp. 2d 990,
1001 (N.D. lll. 2011) (citation and internal quotatiamarks omitted). Indeedhe result is often
“an unnecessarily long and confusing pleading and counts that contain irrelevant facts or
defenses,” and at times “it can prevent the oppasarty from reasonably being able to prepare
a response or simply make the burden of daoagnore difficult.” 5A Charles Alan Wright &

Arthur R. Miller, Fed. Prac. & Proc. Civ. § 1326 (3d. ed.).



Chriswell’s third amended complaint consiefsl34 paragraphs. Each count incorporates
all of the previous paragraphstbie document, including those fevious counts and those that
allege facts relating to defdants not referred to in the headofga given count. This is a classic
example of shotgun pleading that is difficult parse. One solution employed by courts is to
order a plaintiff to replead and state her claimsre clearly. While the Court agrees with the
defendants that the third amended complaint is confusing, ihemough clarity to determine
that Chriswell seeks to hold (1) Officer O’Brien liable for unreasonable seizure, excessive force,
malicious prosecution, bribery, racial profilingnd due process violatis; (2) Officer Duffy
liable for excessive force, malicious proseenti bribery, racial profiling, and due process
violations; (3) an unknown booking officer ligfor excessive force; (4) an unknown officer
liable for an illegal strip search; (5) two unknoywalice officers liable€for unreasonable seizure
and due process violations;) (éhe Village of Oak Lawn liable for malicious prosecution,
bribery, and racial profiling; and (7) other unkwio officers liable for racial profiling. Similarly,
the facts as alleged in the introdugtpart of the complaint are cldga stated so that the Court is
able to associate them with their corresponding souintthe interest of judicial economy, and in
light of Chriswell’'s pro sestatus, the Court will decide the motion to dismiss on the basis of
whether she has adequately stated valid claims, rather than requiring her to replead her claims yet
again.

B. The Applicability of the Heck Bar to Counts I, I(B), IV, IV(B), V, and VI

The defendants argue that several of Chriswell’'s claims are barred by the Supreme
Court’s ruling inHeck v. Humphrey512 U.S. 477 (1994Heck reflects the “strong judicial
policy against the creation of two conflicting resolutions arising out of the same or identical

transaction."Heck 512 U.S. at 484 (citation omittedj requires that before a § 1983 plaintiff
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may recover damages for an alleged harm “cédigeactions whose unlawfulness would render

a conviction or sentence invalid, d@lplaintiff must first prove thahe conviction or sentence has
been reversed, expunged, or called into quediiothe grant of a petition for habeas corpus.
Heck 512 U.S. at 486-87. “[T]hEeckrule underscores the hoary priple that civil tort actions

are not appropriate vehicles for challenging the validity of outstanding criminal judgments.”
VanGilder v. Baker435 F.3d 689, 691 (7th Cir. 2006) (qaixdn marks anditation omitted).

To properly apply théleckbar, a court must assess “whether a judgment in favor of the
plaintiff would necessarily imply the invalidity of his conviction or sentenetk 512 U.S. at
487. If the plaintiff's claims, when successfwpuld not demonstrate the invalidity of any
outstanding criminal judgment, they may proceed. FoHenekbar to apply, there needs to be “a
clear nexus between the plaintiff's convictiand the alleged wrongfujovernment action.”
VanGilder, 435 F.3d at 691-92. The Supreme Cour$ Istnce underscored that a close
relationship is essential: “[W]e were careful Heck to stress the importance of the term
‘necessarily.””Nelson v. Campbelb41 U.S. 637, 647 (2004) (citirdeck 512 U.S. at 487 n.7).
The defendants argue that several of Chriswell's claims would necessarily imply the invalidity of
two convictions: (1) her conviction for aggravateattery of a police officer and (2) the May 24,
2011, traffic citation for which she paid the titkéOn this theory, they seek to dismiss
Chriswell’'s unreasonable seizure (Count I), guecess (Count 1V), and malicious prosecution
(Count V) claims related to the encounter December 2, 2009, as well as the unreasonable
seizure (Count I(B)) and due process (Count lY@aims related to the encounter on May 24,
2011.

Whether these claims are barredHbgck hinges on whether judgment in her favor here

would necessarily imply the invalidity of existing judgments. For the claims related to the May
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24, 2011, encounter, the answer is yes. In lllinogdfitrtickets “may be satisfied without a court
appearance by a written plea of guilty . .ndgpayment of fines.” lll. Sup. Ct. R. 529(a).
Chriswell admits that she “paid the ticket” that she received, indicating that she plead guilty, and
the traffic offense is therefore not subject to collateral attaek. Poole v. City of Burban&32

F. Supp. 2d 847, 850-51 (N.D. Ill. 2009). Chriswels ot demonstrated that the ticket has
since been invalidated, and failed even tgpoesl to the defendants’ argument concerning this
ticket in her reply brief. Failure to respond to an argument results in that party waiving their
opposition to itSee Bonte v. U.S. Bank, N.A24 F.3d 461, 466 (7th Cir. 2010). Counts I(B) and
IV(B) are therefore dismissed.

Chriswell's due process and malicious prosecution claims arising from the criminal
proceedings that followed from the encounter on December 2, 2009, are similarly barred.
Chriswell asserts that the defendant officers and village are liable for malicious prosecution for
initiating false criminal proceedings against Hey.state a claim for malicious prosecution under
lllinois law, “the plaintiff must allege that{l) the defendant commenced or continued an
original criminal or civil proceeding; (2) the qmeeding terminated in the plaintiff's favor; (3)
the defendant instituted the proceeding without probable cause; (4) the defendant acted
maliciously in initiating or continuing the proceeding; and (5) the plaintiff was injured.”
Washington v. Summervilld27 F.3d 552, 557 (7th Cir. 1997) (citations omittesijick v.
Liautaud 169 Ill. 2d 504, 512, 662 N.E.2d 1238, 1242 (1996). Chriswell's malicious prosecution
claim, if successful, would necessarily entail a conclusion that the proceedings against her were
not supported by probable cause—a conclusioriiact conflict with her guilty plea and
conviction. The malicious prosecutionach thus runs headlong into theck bar and fails.

Moreover, Chriswell has not alleged that the proceedings terminated in her favor, therefore she

12



also fails to state a claim for malicious prosecution in any event. While a simple failure to allege
favorable termination might be curalidg amendment, Chriswell cannot overcohteckin view
of her standing conviction, themee the malicious prosecution claim in Count V is dismissed.

Chriswell’'s due process ¢fa in Count IV warrants the s@e result. Chriswell alleges
that the defendants violated her due proaggists by submitting false reports, suppressing
evidence, and bribing her attorney during ttriminal proceedings against her. A successful
challenge to the legitimacy of the proceduresduism her criminal proceedings would imply that
her resulting conviction is invalidlsee Newsome v. McCal#s6 F.3d 747, 752 (7th Cir. 2001)
(finding thatHeckapplied to a due procestaim based on an alleg&tady violation); see also
Brooks v. City Chicagdb64 F.3d 830, 832 (7th Cir. 2009) (affiing dismissal of a due process
claim based on false arrest and failure to disclose exculpatory evidence, perjury, and false
charges in the criminal complainfyjcCann v. Mangialardi337 F.3d 782, 786 (7th Cir. 2003)
(prohibiting pursuit of “what aressentially claims for falserast under the Fourth Amendment
and state law malicious prosecution into a sort of hybrid substantive due process claim under the
Fourteenth Amendment”). Chriswell cannot derswate that her conviction resulting from those
criminal proceedings has been invalidated. Therefore, her due process claim is also barred by
Heck

Heckalso bars one of two unreasonable seizure (or false arrest) claims arising from the
same date, though the analysis is not quite as straightforward. “Fourth Amendment claims as a
group do not necessarily imply the invalidity oframinal conviction, and so such claims are not
suspended under tliteckbar to suit."Dominguez v. Hendle$45 F.3d 585, 589 (7th Cir. 2008)
(citing Wallace v. Katp549 U.S. 384 (2007)). It is not entirely clear which act or acts Chriswell

intended to encompass in her Fourth Amendnetnim against O'Brien. Taking her allegations
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as true, she stopped her car twice on Decemh20@9: the first traffic stop, after which Officer
O’Brien grabbed her and drew his weapon, trelsecond stop, after which she was handcuffed
and brought to the police station after having fled the altercation with O’Brien.

As to the first, a police officer who sees a person commit “even a minor violation of a
traffic law” is entitled under the Fourthmendment to stop that person’s vehidlmited States
v. Smith 668 F.3d 427, 430 (7th Cirgert. denied132 S. Ct. 2409 (2012). The defendants do
not address the circumstances of this firsp stotheir briefs, and it is not clear what grounds
they believe that Officer O’'Brien had to stop Chriswell. According to Chriswell, O'Brien called
in her license plate number prior to pulling her over, an act that she argues is “characteristic of
racial profiling.” Third Am. Compl., 1 19-22. Dug the traffic stop, in response to O’'Brien’s
admonishment to wear a seatbelt,ri@kell replied, “I had my seatbelt onld. {1 12-13.
Chriswell also indicates that O’Brien issued tickets as he thought appropriate—the state court
record indicates these were citations for failure to wear a seatbelt and reckless driving, among
other thingsPeople v. Chriswell2012 WL 6955430, at *1. Chriswell’'s assertion that “there was
no legal cause” to stop her borders on conclusoryjthata plausible inference from the facts
she alleges (assuming they are true) that she had not committed any violation at the time Officer
O’Brien pulled her over. While the defendants may eventuallplide to prove that Chriswell
pled guilty to and paid her ticket for her failurevwear a seatbelt or amar violation that would
trigger theHeckbar, they have not at this point identified any such evidence that the Court can
presently consider. Unless and until they do, t&m involves a fact dispute and credibility
determination that canndte made on a motion pursuant tolé&k@2(b). Count I, insofar as it
alleges an unreasonable seizure claim against Officer O'Brien for this initial traffic stop,

therefore survives this motion to dismiss.
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The defendants focus on the second stop dntb@ell’s arrest for, among other things,
aggravated battery of a police officer, to which she later pled guilty. An officer may arrest a
person if the officer has probable cause to believe that the person committed any criminal
offense in his presencétwater v. City of Lago Vistab32 U.S. 318, 354 (2001). In theory,
probable cause and the validity of a convictioa distinct: where probable cause does not exist
at arrest, sufficient evidence may still eveatltyy support a conviction. Here, the defendants
argue that probable cause and the evidencesthgiorts conviction are enand the same, thus
the Fourth Amendment claim is a collateral attack on her conviction that would violdiecke
bar. Because Chriswell’s criminal acts took plac&ant of her arresting officer, they argue that
“proof of the crime idpso factoproof of probable causel’ang v. City of Round Lake Par&7
F. Supp. 2d 836, 843 (N.D. Ill. 2000) (quotiRgtterson v. Leyder®47 F. Supp. 1211, 1217
(N.D. 1ll. 1996)). They citeCurrier v. Baldridge in which the Seventh Circuit held that a
plaintiff's disorderly conduct conviction priecled a § 1983 claim for false arrest. 914 F.2d 993,
996 (7th Cir.1990). The court inferred thaethrresting officer’'s testimony supported both
probable cause and the conviction from the natuthefcharge and the fact that the disorderly
conduct took place in the presence of the arresting off8ms.also Puch v. Vill. of Glenwood,

Il., 05 C 1114, 2012 WL 2502688, *4 (N.D. Ill. June 27, 2012)ng 87 F. Supp. 2d at 843;
Patterson 947 F. Supp. at 1217. Chriswell was likewise coted based on actions that she took

in O'Brien’s presence. O’'Brien’s testimony necessarily provides proof of both probable cause
and Chriswell’'s guilt. Moreover, Chriswell plead guilty to the very behavior that would have
constituted probable cause for her arrest. If she were now allowed to attack probable cause, her
conviction would be undermined in violation Beck Her Fourth Amendment claim based on

the second stop and arrest, Count I(A), is accordingly barred.
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In Count VI, denominated “Bribery,” ChrisWealleges that O’Brien, Duffy, the Village
of Oak Lawn, and her criminal defense attorney conspired during her criminal proceedings to
suppress evidence and file invalid documeitsrd Am. Compl. 1 114, Dkt. 68. Although it is
not clear what claim Chriswell attempts to mbum Count VI (a fact that explains why the
defendants do not argue tHeckbar specifically with regard to this count)—perhaps a different
version of the same 8§ 1983 dueogess claim rejected above arclaim of a conspiracy to
interfere with civil rights under 42 U.S.C. § 138t is clear that it goes to the validity of her
conviction and is thus barred beck Finally, were the Court to consider the first three counts
that Chriswell seeks to now incorporate into the third amended comgslkedaftl.’s Mot. 10-16,
Dkt. 82, they too would fail because they simyaglttack the alleged cover-up that Chriswell
believes undermines the validity of her guilty plea and resulting state conviction.

C. Chriswell's Excessive Force Claims Against O’Brien and Duffy (Count I1)

In her claim against O’Brien for excessive force, Chriswell does not collaterally attack
her conviction. Rather, she clairtigat Officer O'Brien initiated ghysical altercation in which
his behavior exceeded what is allowed under llkw governing excessive use of force. The
Supreme Court has held that a “claim that law enforcement officials used excessive force in the
course of making an arrest, irstigatory stop, or other ‘seizureis to be analyzed under “the
Fourth Amendment’s ‘objectiveeasonableness’ standardstaham v. Connqr490 U.S. 386,
388 (1989).Accord Brosseau v. Hauge®43 U.S. 194, 197 (2004Abdullahi v. City of
Madison 423 F.3d 763, 768 (7th Cir. 2005). An excessaree inquiry begins with an inquiry
into whether a “seizure” took plac8ee Carlson v. Bukovié21 F.3d 610, 618 (7th Cir. 2010)
(citing Scott v. Harris 550 U.S. 372, 381 (2007 )nited States v. Bradley96 F.3d 762, 767

(7th Cir. 1999). If a seizure occurred, thexnguestion is whether it was unreasonablatlson
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621 F.3d at 618Bradley, 196 F.3d at 767. Reasonablenesnémsured from the “perspective of
a reasonable officer on the scene, rather thntive 20/20 vision of hindsight,” and involves “a
careful balancing of the nat and quality of the intrush on the individual's Fourth
Amendment interests against the countdéingagovernmental interests at stak&traham 490
U.S. at 396.

Taking the facts alleged in the complaint as true, the physical altercation between
Chriswell and O’Brienbegan after Chriswell was pulleaver and they had disagreed over
whether her license was suspended. When O’Brieemmed to her vehicle after going to his own
and discovered her on the phone, he “snatched”dper car door and made physical contact
with her by “snatching her back and forth inattempt to drag her from the vehicle.” Third Am.
Compl. 1 35-36, 40. While Chriswell's seatbelptkder in the car, O’'Brien “knocked her
phone out of her hand” anglled on her clothing, her person, and her private pdds{Y 37—

38, 41. Chriswell then “pulled her car away fr@Brien to prevent being shot and/or killed,”
after which she was stopped again, arrested, and taken into cudtddy44—45.

The defendants argue that because Chriswell was able to flee from the altercation with
O’Brien, he did not actually “seize” her and tbfore no claim for excessive force may lie
against him. For a seizure to have occurred, a governmental officer must intentionally terminate
or restrain a person’s freedom of movementi®sans of physical force or a show of authority.
See Brendlin v. Californiab51 U.S. 249, 254 (2007Brower v. Cnty. of Iny0489 U.S. 593,
596-97 (1989). This determination che challenging in the conterf a suspect who attempts
to evade the police. “It is . . . difficult to ascertain the precise moment a seizure occurs when law
enforcement officers are pursuing an individudlo is evading capture by driving or running

away from police after a display of authoritfgfadley, 196 F.3d at 768. But here, it is clear that
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O’Brien had already seized Chriswell; he had directed her, by means of his flashing lights, to
pull her car over and she had acquiesced in that direction; that is a sEiaitee. States v.
Griffin, 652 F.3d 793, 798 (7th Cir. 2011) (police officer's show of authority becomes a seizure
when the person to whom it is directed submits to that authd?itg@lan v. Village of Lyon$31
F.3d 484, 488 (7th Cir. 2008). Chuisll alleges that, during thiseizure, O’Brien used excessive
force by grabbing her, throwing her back aiodth inside her car, and drawing his weapon.
According to Chriswell, she then fled out of fear, not because she thought she was free to leave
or because O’Brien’s actions had been insufficterrestrain her. Read liberally, as is required,
the complaint plausibly alleges that a seizure occurred and that O’Brien used excessive force
against Chriswell in the course of that seizure. As such, Chriswell’'s excessive force claim against
Officer O’Brien in Count Il therefore survives this motion.

In her claim against Duffy for excessiverée, however, ChriswWefails. The Seventh
Circuit has noted that in its “authoritative dission of excessive force,” the Supreme Court
“repeatedly says or assumes tharéhcannot be excessive force withsoimeforce.” McNair v.
Coffey 279 F.3d 463, 467 (7th Cir. 2002) (citiGgaham 490 U.S. at 391, 392, 394). Duffy’s
statement that “black equals crack” was (if made) disgraceful and reprehensible, but it does not
amount to an unreasonable use of for&ee, e.g.Mannix v. Humer 10 C 5063, 2011 WL
116888, at *3 (N.D. Ill. Jan. 11, 2011) (dismissing an excessive force claim where officers
allegedly spoke harshly to the plaintiffGuautle v. Tone851 F. Supp. 1236, 1241 (N.D. lIl.
1994) (“Verbal abuse does not rise to the leved gbnstitutional violatin and cannot be a basis

for a suit brought under 42 U.S.C. § 1983.” (citPatton v. Przybylski822 F.2d 697 (7th Cir.
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1987); Moore v. Marketplace Restaurant54 F.2d 1336 (7th Cir. 1985))). The excessive force
claim against Duffy in Count Il is accordingly dismisged.

D. Chriswell's Claims Against Unknown Officers (Counts I(A), I, Ill, and IV(A))
and Chriswell's Motion to Add Defendants

Chriswell’'s excessive force claim against tmnamed booking officer that slammed her
against a concrete wall following her arrest@ecember 2, 2009 fails for another reason: it is
untimely. While a statute of limitations defense is not normally a part of a Rule 12(b)(6) motion
to dismiss, when the plaintiff's allegations reveal that her claim is barred by a relevant statute of
limitations, the complaint may be dismissed for failure to state a claagan v. Wilkins 644
F.3d 577, 582 (7th Cir. 2011) (citations omitteWyhile 8 1983 provides a federal cause of
action, courts look to the laws of the state in Whaa injury occurred to determine the length of
the statute of limitations/Nallace v. Katp549 U.S. 384, 387 (20073ge also Kelly v. City of
Chi., 4 F.3d 509, 511 (7th Cir. 1993). lllinois has atyear statute of limitations for personal
injury claims. 735 Ill. Comp. Stat. 5/13-202. To survive this two-year statute of limitations, §
1983 claims arising in lllinois must therefooe brought within two years of accru#lelly, 4
F.3d at 511. “A § 1983 action accrues ‘when thamiff knows or should know that his or her
constitutional rights have been violatedHileman v. Mazg367 F.3d 694, 696 (7th Cir. 2004)
(quotingKelly, 4 F.3d at 511).

This excessive force claim accrued when Chriswell was slammed into the wall on

December 2, 2009. The viability of the claim thus hinges on whether it was brought within two

% This is not to say that his racially derogatory language is devoid of legal significance. As the
Seventh Circuit has pointed ou{sjuch language is strong evidence of racial animus, an
essential element of any equal protection claibeWalt v. Carter224 F.3d 607, 612 n.3 (7th

Cir. 2000) (citations omitted). Theddrt will consider this statment as appropriate in the
context of Chriswell's equal protection claim.
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years. Chriswell filed her initial complaint against the Village of Oak Lawn and its police
department on January 25, 2011, within the two year statute but she did not identify the
offending officer. Compl., Dkt. 1. Her thirdamended complaint, filed on November 6, 2012, did
not identify the officer either, Third Am. Compl., Dkt. 68, and her motion for leave to add
additional defendants seeks onlyrtame him as a John Doe. Thus, any amendment to add this
defendant by name would come, if ever, at some indeterminate time in the future that is far
beyond the two years following accrual of theirdlaFor this claim to escape being dismissed as
time-barred, an amendment including the narihthe unknown officer would therefore need to
relate back to the date ofrheriginal complaint under Rule 15(c)(1) or the Court would need to
equitably toll the statute of limitations.

An amendment that seeks to add or change parties relates back when it asserts a claim
“that arose out of the sam@onduct, transaction, or occurrence” described in the original
pleading and “when the party to be broughbynamendment” received notice such that “it will
not be prejudiced in defending on the meritsddknew or should have known that the action
would have been brought against it, but for atakis concerning the proper party’'s identity.”
Fed. R. Civ. P. 15(c)(1)(C). Chriswell does not argue that she made a mistake in identifying the
property party, nor does she offer that the correct party has received notice to satisfy Rule
15(c)(1)(C). Furthermore, her use of the labeiKimown” demonstrates that she has not made a
mistake, but that she lacks knowledge of the defendant’s ide®&g/Hall v. Norfolk S. Ry. Co.
469 F.3d 590, 596 (7th Cir. 2006) (“A plaintiff's ignorance or misunderstanding about who is
liable for his injury is not a ‘mistake’ as to the defendant’s ‘identityKing v. One Unknown
Federal Correctional Officer201 F.3d 910, 914 (7th Cir. 2000) (naming unknown defendants

does not satisfy requirements for relation ba¥ydtke v. Davell28 F.3d 1057, 1060 (7th Cir.
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1997) (noting that anonymous placeholders doopen the door to relat back). Relation back
would therefore be inappropriate.

Chriswell instead argues th#te Court should equitably toll the statute of limitations.
Although the accrual of a claim in a 8§ 1983 case is governed by federal law, the tolling analysis
is governed by state lavihavory v. Lyons469 F.3d 667, 672 (7th Cir. 2006Ghropshear v.
Corp. Counsel of the City of ChR75 F.3d 593, 596 (7th Cir. 2001). Equitable tolling permits a
plaintiff to file suit after the statute of limitations has run “if despite the exercise of all due
diligence [the plaintiff] is unable to obtain vital information bearing on the existence of his
claim.” Shropshear275 F.3d at 595. The Seventh Circuis lagproved of the use of the doctrine
when a plaintiff was injured, knew of the injury, yet was “unable despite all reasonable diligence
to learn ... the wrongdoer’s identityDonald v. Cook Cnty. Sheriff's Dep85 F.3d 548, 562
(7th Cir. 1996) (quotation marks and titem omitted) (reversing the dismissal ofpao se
prisoner’'s § 1983 suit because the tnualge failed to assist the prisoner) Donald the Seventh
Circuit sided with apro se plaintiff who, unable to conduct are-complaint investigation
because of his incarceration, hayorally made the mistake ofaming the Sheriff's department
instead of an individual defendaid. at 561.

Donald however, does not stand for the proposition that se plaintiffs have an
unlimited amount of time to add defendants outside the bounds of the statute of limitations.
Tate v. McCann08-CV-5664, 2010 WL 2557744, *7-8 (N.Dl. Dune 21, 2010) (rejecting the
argument that g@ro seprisoner’'s status alone justifies thpplication of the equitable tolling
doctrine in light of the prisoner’s lack of diligee). Moreover, the circumstances of this case do
not warrantDonalds expansive approacttee Hall 469 F.3d at 597 (collecting cases and

discussing the Seventh Circgittrend toward a narrower approach). Chriswell’s situation is
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distinguishable in several respects. While Chriswell initially pursued the Village instead of
individual officers, the Court fiormed her as early as February 11, 2011, that she needed to
direct her claims “against thadividual officers involved in théncident.” Dkt. 5. In her first
amendment, she included two such names, O’'Brien and Duffy. Dkt. 10. She later explicitly
acknowledged that she understood that their isainael been substituted as defendants. Dkt. 8.
She does not explain what diligence she then showed in pursuing the names of additional
officers. Nor was Chriswell as burdened as the prisoner plaintidomald on three occasions,
the Court previously appointed counsel that cangde assisted with thendeavor. She rejected
the last appointed counsel despite a loomiegdiine to amend her complaint, and she sought
and received multiple extensions to file that amended complaint. The justification for not naming
the defendant that Chriswell offers in her response to the defendants’ motion to dismiss is that
the defendants hid evidence from her and condpivéh her attorney to work against her
interests. Reading the complaint as a whole, it appears that the hidden evidence to which she
refers is video of the incident, nthe officer’'s identity, and in any event, even if true, those
allegations would not explain h&ilure to pursue discovery of the officer’s identity in this case.
In short, Chriswell's currerro sestatus alone does not justify equitable tolling of the statute of
limitations, and she offers no explanation of wila&tions she took to exercise reasonable
diligence to discover the officer's identitfthe excessive force claim against the unknown
officer in Count Il is therefore dismissed.

Count Ill, based on Chriswell's strip seartttat same day, meets a similar fate even
though she now seeks to add one defendant’'s name. On January 14, 2013, when she responded to
the defendants’ motion to dismiss, Chriswell alsquested that the Court give her leave to add

defendants. Pl.’s Mot., Dkt. 80. She wants to addnJStrama as a defemiaalleging that he
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was the male officer present during the strip search. She also requests that the female officer
present during her strip search be called éJ&woe.” In evaluating her request, the Court is
mindful that district courts have a “spakiresponsibility” to “allow ample opportunity for
amending the complaint when it appears that by so doingrtheelitigant would be able to

state a meritorious claimDonald 95 F.3d at 555 (7th Cir. 1996). But, as with the excessive
force claim, dismissal is appropriate here because Chriswell failed to determine the identity of
the defendants before the statafdimitations ran out in December 2013ee Hall 496 F.3d at

596. Chriswell’'s motion provides no explanatiom why she was unable to identify Strama, or
what steps she took to do so. Nor does she offer any basis to infer that Strama was on notice of a
claim implicating his conduct in this law suit. Céwiell's motion to add defendants is therefore
denied, and Count Il is accordingly dismissed.

In Counts I(A) and IV(A), Chriswell attentp to assert unreasonable seizure and due
process claims against an unidentified Oak Lawn police officer based on a traffic stop that she
alleges occurred on an unspecified day leetw September 17, 2010 and January 17, 2011. At
the latest, a claim related this encounter would have accrued on January 17, 2011, giving
Chriswell until January 17, 2013 to name th&eddant. As with the claims above, Chriswell has
shown neither the diligence required to toll the statute nor that it would be appropriate to relate
back any later-named defendants. Col#tsand IV(A) are therefore dismissed.

E. Chriswell’'s Equal Protection Claim (Count VII)

Finally, Chriswell links the three encounteogéther in Count VII, which she labels as a
“state supplemental claim of ratiprofiling.” Setting its label ase&j racial profiling allegations
like these are treated as equal protection violation clahavez v. lllinois State Polic@51

F.3d 612, 620 (7th Cir. 2001). Courts have begumaddress the implications of such racial
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profiling. Chavez 251 F.3d at 635 (collecting cases)eThupreme Court has given an example

not far removed from this case: “[A]n allegatithat speeding tickets are given out on the basis

of race or sex would state an equal protection claim, because such discriminatory classifications
implicate basic equal protection concerrtsrigquist v. Oregon Dep’t of Agih53 U.S. 591, 604
(2008). Even with this in mind, pleadings musake adequate alleans under the law to
withstand a motion to dismiss. Here, Chriswell fails to allege enough.

To state a claim for an equal protectiorolation, a plaintiff must allege that the
challenged actions had a discriminatory effect and were motivated by a discriminatory purpose.
Chavez 251 F.3d at 635—-36. To show discriminatory effect, plaintiffs must show “that they are
members of a protected class, that they are otherwise similarly situated to members of the
unprotected class, and that [they] were wdatlifferently from members of the unprotected
class.”ld. at 635 (citingGreer v. Amesqu&12 F.3d 358, 370 (7th Cirgert. denied531 U.S.

1012 (2000)). Although Chriswell’s llagation that “the color of her skin prompted [the
defendants] to pull her over” mark her claim as one for racial profiling, it is conclusory; she fails
to allege facts that would plausibly support timdeérence. She does not name similarly situated
individuals of other races who were not stoppeddak Lawn police under similar conditions or
offer any statistical evidence that would permit a plausible inference of discriminatory effect.
She relies instead on a small numbgkselective quotations fromwebsite criticizing Oak Lawn

for racial profiling problem; this anecdotal evidence, of unassessable reliability, cannot be
reasonably construed as a dent@i®n of such an effecCf. Wal-Mart Stores, Inc. v. Dukes,

131 S. Ct. 2541, 2556 (2011) (rejecting proffertecdotal accounts of discrimination as
insufficient to raise an inference that other dieeis were discriminatory). While Officer Duffy’s

racially derogatory comments might be relevant to an assessment of discriminatory purpose,
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Chriswell’s failure to adequately allege discriminatory effect or impact is fatal to her Equal
Protection claim, and CouNtl is therefore dismissed.
* * *
For the reasons set forth above, the motiodismiss is granted in part and denied in

part, and the motion tadd defendants is denied.

P

Entered: November 4, 2013 John J. Tharp, Jr.
United States District Judge
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