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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
INNESSA EGOROVNA GOLOSHUBOVA, )
P aintiff,
V. Caséo. 11-cv-558

JANET NAPOLITANO, ET AL. Judge Robert M. Dow, Jr.

N~ O

Defendants.
MEMORANDUM OPINION AND ORDER

Plaintiff Innessa Egorovna GoloshubovaPIdintiff’) filed a complaint against
Defendants Janet Napolitano, Seargtof Homeland Security, Eric Holder, Attorney General of
the United States, and Ruth Donoéf, District Director at the Chicago District Office of
Citizenship & Immigration Serves (collectively “Defendants”)seeking judicial review of
Defendants’ denial of her natliation application. Before th€ourt is Defendants’ motion to
dismiss [13] for failure to state a claim. rFte reasons set forth Ibes, the Court grants
Defendants’ motion [13] and dismissesaiRtiff's complaint without prejudice.
l. Background

Plaintiff, a Belarus nationagntered the United States on July 20, 1997. On July 6, 2001,
an immigration judge grantedfogee status to Alexey Gabubov, Plaintiff's husband at the
time, and Plaintiff and her son became refugees. On July 29, 2002, Plaintiff filed for adjustment
of status, pursuant to § 209 of the Immigratzord Nationality Act (INA”). 8 U.S.C. § 1159.
After filing for adjustment of status, on Octak®&4, 2002, Plaintiff and her husband divorced.
On December 20, 2005, over threeays after filing her request for adjustment of status, Ms.

Goloshubova was accorded lawful permanentiesgie status as of December 20, 2004. United
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States Citizenship and Immigration ServiceBIFCIS”) did not interview Plaintiff prior to
granting her adjustment of status or requesupaate from her regarding any change in her
marital status, nor did Plaintiffrovide one. Plaintiff alleges that USCIS never advised her that
she should update USCIS as to angrgfes in her personal circumstances.

Plaintiff then applied for United Statesitizenship. Plainff filed Form N-400,
Application for Naturalization, in accordance wilie procedures set forth in 8 334 of the INA, 8
U.S.C. 81445. Plaintiff averred that oreémber 20, 2005, she had been granted lawful
permanent resident status as of December @4,2hat she resided the United States for a
continuous period of 60 months prior to thenfjiof her petition, and that she was a person of
good moral character as definedg8ii01(f) of the INA. See 8 U.S.C. 81101(f). As part of the
application process, naturaligat officers investigated Pldiff and interviewed her on May 10,
2010. On July 20, 2010, Defendants denied thécghion for naturalization on the grounds that
Plaintiff was not lawfully admitted for permarteesidence because her marriage was terminated
before her Form 1-485 was approved onc@mber 20, 2005. On August 18, 2010, Plaintiff
appealed the decision, and a hearing was ¢wel8eptember 13, 2010, before an appeals hearing
officer of USCIS. On September 27, 2010, USCIS denied Plaintiff's ¢tefiir Naturalization,
based on USCIS’s determination that Pléfintvas erroneously granted lawful permanent
resident status as of December 20, 2004.

On January 25, 2011, Plaintiff filed the instaatnplaint. On July 25, 2011, Immigration
and Customs Enforcement (“ICE”) issued a noticappear for Plaintiff, which placed her in
removal proceedings. The notice to appear indicttat Plaintiff was not a derivative asylee at
the time of her adjustment of status becasls® and her spouse were divorced on October 24,

2002, three years before she wasoaged lawful permanent resitte status. Defendants have



moved to dismiss Plaintiff’'s complaint for faieito state a claim undérederal Rule of Civil
Procedure 12(b)(6).
. Legal Standard

A motion to dismiss pursuant to Federalld&kwf Civil Procedure 12(b)(6) tests the
sufficiency of the complainfjot the merits of the cas&eeGibson v. City of Chicag®10 F.2d
1510, 1520 (7th Cir. 1990). To survive a Ruleb)@) motion to dismissthe complaint first
must comply with Rule 8(a) by providing “a shand plain statement tiie claim showing that
the pleader is entitled to relfefFed. R. Civ. P. 8(a)(2)), sudhat the defendant is given “fair
notice of what the * * * claim israd the grounds upon which it restsBell Atlantic Corp. v.
Twombly 127 S.Ct. 1955, 1964 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47 (1957)).
Second, the factual allegations in the complaint rhastufficient to raise the possibility of relief
above the “speculative level,” assing that all of the allegations in the complaint are true.
E.E.O.C. v. Concentra Health Servs., |ft96 F.3d 773, 776 (7th Cir. 2007) (quotihgombly
127 S.Ct. at 1965, 1973 n.14). “[O]nce a claim hesnbstated adequately, it may be supported
by showing any set of facts consistenthmhe allegations in the complaint.Twombly 127
S.Ct. at 1969. The Court accepts as true all@fatbll-pleaded facts alleged by the plaintiff and
all reasonable inferences tlen be drawn therefrom. SBarnes v. Briley420 F.3d 673, 677
(7th Cir. 2005).
1. Analysis

Defendants contend that the Court may not icklem<Plaintiff’'s naturalization application
because she is in removal proceedings. Piamiintains that “Defendants incorrectly argue
that 8 U.S.C. 8§ 1429 divest [sic] this Court jafisdiction because of the pending removal

proceedings initiated after Innessa’s Petition vilasl fwith this Court.” Resp. at 5. As pointed



out by Defendants in their replyiéf, Defendants do not in faergue that this Court does not
have jurisdiction; rather, Defendants contend thatCourt lacks the authority to compel USCIS
to do something that it is netatutorily authorized to do. hlis, Defendants are not moving for
dismissal pursuant to Rule 12(b)(but rather uder 12(b)(6).

Certain aliens may apply to become natueddi citizens of the United States. Generally,
aliens who were lawfully admitted to permanent residence and who have held lawful permanent
resident status for at leastdi years may apply. 8 U.S.C1327(a). Under 8 U.S.C. § 1421(a),
“[t]he sole authority to naturalize persons a&zens of the United States is conferred upon the
Attorney General.” The same section providesd®emovojudicial review: “A person whose
application * * * is denied * * * may seek revieof such denial before the United States district
court or the district in which such persasides * * *.” See 8 U.S.C. § 1421(c).

Throwing a wrench into the proderes, at least as far as th&se is concaed, is § 1429,
which provides that “no applidgan for naturalization shall be considered by the Attorney
General if there is pending against the appti@Garemoval proceeding pursuant to a warrant of
arrest issued under the provisions of this or afyer Act.” Defendants tarpret this to mean
that removal (or deportation) gueedings have priority ovehe naturalization process, and
therefore 8§ 1421(c) review canrmmibceed once removal proceedings have been commenced. In
other words, Defendants maintain that any ritifatt Plaintiff has tgudicial review under §
1421(c) is limited by § 1429. Sé&arnes v. Holder625 F.3d 801 (4th Cir. 2010) (“However,
any right that Barnes might Y& under § 1421(c) is limited by 8 U.S.C. § 1429 * * *"), While
the Seventh Circuit has not addved this issue, the circuits that have considered the issue
uniformly have concluded that in light of 8.S.C. § 1429, § 1421(c) review may not proceed

once removal proceedings have commenced.Z8ged v. United State868 F.3d 902, 906 (6th



Cir. 2004); see alsBarnes 625 F.3d at 806-0Ajlani v. Chertoff 545 F.3d 229 (2d Cir. 2008);
Saba-Bakare v. Chertof507 F.3d 337, 340 (5th Cir. 200Dg Lara Bellajaro vSchiltgen 378
F.3d 1042, 1046 (9th Cir. 2004). The circuit courésve determined that, in passing § 1429,
Congress “clearly intended tpve removal proceedings prity over naturalization.” Barnes
625 F.3d at 806 (appearing to go a dtapher than previous circuiia stating that “an alien in
removal proceedings * * * [has] no right toview of his naturalization application”§jlani, 545
F.3d at 236 (noting that “the iprity afforded removal procekngs by 8 1429 limits the courts’
authority to grant naturalization pursuam 8 1421(c) or § 1447(b)”).

In Zayed v. United Statethe Sixth Circuit held that diljant in Plaintif's position, who
was placed in removal proceedings after USCISatkher naturalization application, is barred
from naturalizing, and a districoburt may not rule otherwise. 3683d at 906. Plaintiff offers
no court of appeals decisions to the contrary, taedCourt, in its own review of the case law,
has not discovered any divergenthaurity from the circuit courts The only contrary authority
comes from district courts iather circuits. See, e.gsonzalez v. Napolitan®84 F. Supp. 2d
555, 560-63 (D.N.J. 2010) (holding tHAIS should not be allowed mrcumvent judicial review
of naturalization apptations by initiatingremoval proceedings)aGrewal v. Ashcroft301 F.
Supp. 2d 692, 695-97 (N.D. Ohio 2004) (sarmefplaintiff maintains that some of the circuit
court cases cited above were brought undedétay provision, 8 U.S.C. § 1447(b), not under 8
1421(c). However, the decisions fronetlsixth, Fifth, and Fourth CircuitZéyed Saba—
Bakare andBarneg were § 1421(c) cases. Additionally, Wehthe Second Circuit’s decision in
Ajlani was a § 1447(b) case, both the holding amtldstrongly implied that § 1421(c) cases
would be treated no differently. Ségani, 545 F.3d at 239 (“Three @ur sister circuits have

considered the question and concluded thaptiugity afforded removal proceedings by § 1429

! Grewal v. Ashcroftvas decided before the Sixth Circuit’s opiniorZayed



limits the courts’ authority to grant naturalizatipursuant to 8 1421(c) or 8 1447(b) * * We
now join them in reaching the same conclusionifgbasis added)). Indeadistrict courts in the
Second Circuit have interpretaylani as requiring dismissal ithout prejudice in § 1421(c)
cases. See.g., DelLeon v. Napolitan@011 WL 1990876, at *2 (S.D.N.Y. May 23, 2011)
(granting dismissal in § 1421(c) case).

Beyond her somewhat misguided focus on jurisdiction (given that Defendants are not
moving to dismiss on 12(b)(1) grounds and haweenargued that the Court lacks jurisdiction),
Plaintiff advances two legal arguments thatrimdiscussion. FirstPlaintiff highlights the
language in 8§ 1429 that a naturalization petitioner for “whom there fisah finding of
deportability pursuant to a warrant of arfe@mphasis added) cannot be naturalized and
contends that, because she was issued a Notice to Appear (NTA) pursuant to INA 8§ 237(a)(1)(A)
that was not accompanied by a Form [-200 (Warddn#@rrest), there has not been “a final
finding of deportability pursuant to a warrantasfest under the provisions of Section 1429, or
any other act.” Resp. at 8. aititiff's suggestion overlooksguage from § 1429 which provides
that “no application for naturalization shall bensidered by the Attorney General if there is
pendingagainst the applicant a removal proceedingyamt to a warrant of arrest issued under
the provisions of this or any other Act.” 8 UCS§ 1429 (emphasis added). Furthermore, “[flor
the purposes of [§ 1429], a notimeappear issued under 8 CFRt#89 * * * shall be regarded
as a warrant of arrestQ’Sullivan v. USCIS372 F. Supp. 2d 1097, 1099 n.2 (N.D. Ill. 2005)
(citing 8 C.F.R. § 318.1). Because there ismoeal proceeding pending against Plaintiff, the
language of § 1429 and supportindghensities indicate that her haalization application should
not be considered at this time. See &bkme v. Napolitanp2011 WL 6780722, at *3 (N.D. lll.

Dec. 27, 2011).



In the Court’s view, Plaintiff’'s strongeatgument is that 8 1429qmiudes the Attorney
General, but not the district court, from considering naturalization petitions if there are removal
proceedings. Because Plaintiff sedksnovareview of her naturalizatiopetition from a district
court, not the Attorney Gendy& 1429 should not apply. Th#gayeddecision from the Sixth
Circuit addressed this point directly, noting thtile it generally would be hesitant to look
beyond the language of the statute, in the caseldf29, consideration of the legislative history
was important. Zayed,368 F.3d at 905. The court noted thia¢ reference to the “Attorney
General” came about in the 1990 amendméotg§ 1429, which reflectethe fact that the
authority to naturalize was switched from the district courts to the Attorney Gendrakee
also 8 U.S.C. § 1421(a) (vesting naturalizatiotharity in the AttorneyGeneral). The Sixth
Circuit described the language 8 1429 as simply a “correspondi change” meant to align the
“priority provision” with the new reality that éhAttorney General alone was authorized to grant
naturalizationld. The court observed that while 8 1429 dat operate to strip the district court
of jurisdiction in circumstancaa which removal proceedings have commenced, it did operate to
“limit the scope of the court’s review and circumbe the availability ofeffective remedies.”

Id. at 906. The effective remedies, the cowhdaduded, could be no greater than what the
Attorney General could grant. And since Congress barred the Attorney General from
considering a naturalization request—mutdss granting an application—while removal

proceedings are pending under § 1429, disérict court cannot do so eitherSee alsdjlani,

2 Practically, it is important to note how this Coursiew of the decision to deny naturalization works.

Hypothetically, if Petitioner could win here, her eélwould be an order from the Court directing the
Attorney General to grant her application. Base@ d429, such an order could have no practial effect,
as the Attorney General is statutorily barred froremnging the application while removal proceedings are
in progress.



545 F.3d at 239-41) (“We think strict court authority to @nt naturalization relief while
removal proceedings are pending cannot be grdaarthat of the Attorney General.”).

From a policy standpoint, Plaintiff contendsitta ruling in favor of Defendants in cases
like this would allow the Attorey General to conduct an engnraround judicial review by
commencing removal proceedings as a matter of course whenever a person is denied
naturalization and seelgs1421(c) review. Th&ayedcourt addressed this argument by noting
that a dismissal in these cases is to béout prejudice pending the outcome of the removal
proceeding, thus allowing a petitioner to obtgimicial review of adenied naturalization
application if she wins on the mits in her removal proceedinggayed,368 F.3d at 907. It also
should be noted that the removal proceeding isf,itsabject to review in the circuit court under
8 U.S.C. § 1252(a)(5). Thus, it seems thatradite claims of error or abuse by Defendants can
be addressed, as appropriate aacase-by-case basis through &tign to terminate unwarranted
removal proceedingsAjlani, 545 F.3d at 241.

V. Conclusion
For these reasons, the Court grants Defestdanbtion to dismiss [13] and dismisses

Plaintiff's complaint without prejudice.

Dated: May 1, 2012

RoberM. Dow, Jr.
UnitedState<District Judge



