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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ALINA TAMAS, Individually, and on Behalf )
of All Others Similarly Situated,

Plaintiffs, No. 11 C 1024
V. Judge John Z. Lee
FAMILY VIDEO MOVIE CLUB, INC.,

Defendant.

(T GRS

MEMORANDUM OPINION AND ORDER

Defendant Family Video Movie Club, Inc. (“Family Video”) moves for summary
judgment as to the claims brought BYaintiff Alina Tamas(“Tamas”) alleging that
Family Video has violated the Fair Labor Standards Act (“FLSA”) by wrohgful
classifying Tamas (and those employees of Family Video who are sinslarated) as
exempt employe Tamas responds that genuine issues of materiakfagit as to the
naure of her position andreclude the Court from granting summary judgmerfavor
of Family Video. For the reasons set forth belBamily Video’s motion is denied

Facts

Undisputed Material Facts

The following facts are undisputed. Family Video is a privately owned movie and
video game retailer with hundreds of individual retail stores in more than 18 states.
(Def.’s Local Rule 56.1(a)(3) Statement of Undisputed Facts (“Def.’'s LR&G3)() T

1.) Tamas wadormerly employed as a “MIT,” or “Mangerin-Training” at Family
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Video in 2010" (Id. 112,5.) Tamas began training with various store managers, her
district manager, and her regional director to become a store manager i2046xil (d.

1 6.) When Tamas received her first paycheck,rekzed that she was considered an
hourly employeeratherthan a salaried employeeld.(f 7.) When Tamas asked her
district manager and regional director whether she could be paid a salary, sloddwas t
that she would be paid a salary once shuecessilly completed a &ary Approval
Evaluation. Id.)

As of June 7, 2010, Tamas had been trained on all of the tasks identified in the
MIT Salary Approval Evaluation, which she verified in writingld. 9 11, 13.) The
district manager recommended to tlegional director that Tamas be promoted from an
hourly MIT to a salaried MIT. I{d. 1 14.) The regional manager certified that she was
ready and eligible to be promoted to a salaried MId. (15.) Tamas became a salaried
MIT at the Family Video lodgonsin Mundelein, IL and Round Lake, IL(Id. Y 17, 18.)

As a salaried MIT, Tamas walset highestanked person at hetores when there was no
district manager ostore manager (“SMpresenpn site. [d. 1 19, 20.)

As a MIT, it is undisputechiat Tamas was involved in interviewing job applicants
and could make suggestions as to hiring, firing, promotion, demotion and change in
employment status of the employees at her stor&k. {{ 28, 29.) Tamas made two
recommendations for hire, both of whom were hired by Family Videb.{30.) Tamas
made one recommendation for promotion, and that person was promoted to assistant
manager. Ifl. 131.) She also conducted personnel reviews of her employde§. 40.)

Tamas coached and trained employees as directeéd 42.) Tamas handled customer

! The parties dispute whether Tamas initially was offered an hourly or salasgibmo (Pl.’s
Resp. to Def.’s LR 56.1(a)(3) 11 5, 7.)



complaints. Id.  46.) As a salaried MIT,Tamasreceived at least $455 per week in
salary. (d. 1 76.)

On October 25, 2010, Tamas was recommended for a “medium volume store
manager position” or dow volume store manager position.”ld( § 77.) However,
Tamas resigned as a salaried MIT on November 1, 20Id. ¥ (78.) She continued
working at Family Videoas a partime customer service representative until April 2011.
(Id. 1 79.)

. Material Facts In Dispute

There is a fundamental dispute, at the heart of this case,ths tature of the
duties Tamas performed as a salaried sih@ the amount of time she spent doing them.

For its part,Family Video offers the Declaration of Jim Burdaa Regional
Director, who avers, in relevant part, that “[o]Jnce an employee beconaari@d MIT,
the employee is expected to be in charge of the store, run the store as though the
employee was the owner, and perform all of the duties that are expecte&tofe
Manager . . ..” (Def.’s LR 56.1(a)(3), Ex. 2, 1 5.) Family Video further relies upon the
job description for a SM contained in the Family Video Employee Handbook, which
describeghe taskgshatSMs andVITs were expected to perfornfld.  27;Ex. 5 thereto
at 910.) For example, Family Video’'€mployee Handboolstates that MITs are
“trained to become proficient in all functions of the Store Managed.; Ex. 5 at 10.)

Tamasjn contraststeadfastly denies that she served in a managapalcity and
providesexhaustive lists ohonimanageriatasks that she actually performedseg¢e.qg,

Pl.’s Resp. to Def.’s LR 56.1(a)(3) 1 4.) Tamas asserts that while shbéavaybeen

trained to perform certain managerial tasks in theory, she dishawessarily perform



them in practice. Id. 1 3.) Tamas also points out that Family Video’s training manual
(the “Star Binder”) also assigned numerous -nmanagerial tasks to MITs.Id¢ T 9.)
Furthermore, according to Tamas, “SMs and MITs perfornoumifianitorial functions”
including sweeping, trash removal and snow removal. (Pl’s LR 56.1(b)(3)(C) T 28.)
Finally, Tamas alleges that she either lacked authority to perform managekmblinless
directed by Family Video management or only did sspant to Family Video policies
that did not allow her to exercise discretio®eée.g, id. 11 2, 22, 23, 25, 26.)

As a result, there are numerous material facts in dispute, includingtlirnited
to: (1) whether Tamas made certain decisions atshaes without approval from her
managers, includingput not limited tosetting sales goaland making schedulesP{.’s
Resp. to Def.’s LR 56.1(a)(3M 33, 34) (2) whether Tamas was “in charge of” her store
(id. 1 21) (3) how manyemployees Tamas supervised at any given time and how many
hours those employees workéd. Y 23, 24) (4) how much Tamas was paid as a
salaried MIT at each store compared with the hourly employees at thosqistdi§<5,
26); and (5whether Tamas was permitted to firagoyees at her storesld({ 32.)

Discussion

Summary Judgment Standard

Summary judgment is proper where “there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The moving party has the initial burden of establishing that there is no genuine
issue of material fact.Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the
moving party has sufficiently demonstrated the absence of a genuine issuesihlmat

fact, tre nonmoving party must then set forth specific facts demonstrating that there are



disputed material facts that must be decided at tléhlat 323222. The Court must take
the evidence in the light most favorable to the -nwvant and draw all justifiaél
inferences in theaon-movant’davor. Anderson v. Liberty Lobby, In&77 U.S. 242, 255
(1986).
Il. Fair Labor Standards Act

The FLSAprovides that employees must receive overtime pay if they work more
than 40 hours in a given work week. 29 U.S.C. § 207(a)(1). However, “any employee
employed in a bona fide executive, administrative, or professional capacigXempt
from this requirement. 29 U.S.C. § 213(a)(1). The burden falls to the employer to
establish that an exemption applieéSchaefeiLaRose v. Eli Lilly & Co, 679 F.3d 560,
571 (7th Cir. 2012). The Court is obligated to construe exemptions narrowly against the
employer. Mitchell v. Lublin, McGaughy & Assq@358 U.S. 207 (1959)Here, Family
Video contends that the executive and/or mistrative exemptions apply to Tamas in
her role as a MIT, and that she was properly classified as an exempt emphyee.
surprisingly, Tamas disagrees.

The DOL has promulgated regulations that set fontimerousfactors for the
Court toconsider in deermining whether an exemption applies tpaaticular employee.
See29 C.F.R. § 541.100 (2004) (General rule for executive employees); 29 C.F.R. §
541.200 (2004) (General rule for administrative employees); 29 C.F.R. § 541.708 (2004)
(Combination exempdns) These regulations, and the cases interpreting, fhewide a
roadmap for the Coutb evaluate Defendantimotion.

For an employee to be classified as exempt under the executive exemption, the

following requirements must be met:



Q) the employe is paid a salary of $455 or more per week;
(2) the employee’s “primary duty” is management;

3) the employee’s job includes customary and regular direction of at least
two other employees; and

(4) the employee may either hire or fire other empésyer her suggestions
regarding hiring and firing of other employees are accorded “particular
weight.”

29 C.F.R. § 541.100 (2004).

For the administrative exemption to apply, employees must:

(2) be paid a salary of $455 or more per week

(2) have as their “primary duty the performance of office or-mamual work
directly related to the management or general business opesrafithe

employer or the employer’s customers”; and

(3)  their primary duty must include “the exercise of discretion and
independent judgment with respect to matters of significance.”

29 C.F.R. § 541.200(a) (2004).
Finally, pursuant tothe regulation commonly referred to as the “combination
exemptiori:
[e]mployees whgerform a combination of exempt duties as set forth in
the regulations in this part for executive, administrative, professional,
outside sales and computer employees mayfguali exemption Thus,
for example, an employee whose primary duty involves a combination of
exempt administrative and exempt executive work may qualify for
exemption. In other words, work that is exempt under one section of this
part will not defeat te exemption under any other section.
29 C.F.R. § 541.708 (2004).
As reflected in these regulations, in determining whether these exemptions apply

the Court must first decide what tasks, duties and responsibilities fall within the

% The parties agree that Tamas earned a salary of $455 or more peamgthus, the first factor
under both the executive and administrative exemptions is satisfied.
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employee’s “primary diy.” The DOL provides the following definition of “primary
duty” and a non-inclusive fouactor test to assist in this analysis
The term “primary duty” means the principal, main, major or most
important duty that the employee performs. Determination anf
employee's primary duty must be based on all the facts in a particidar cas
with the major emphasis on the character of the employee's job as a whole.
Factors to consider when determining the primary duty of an employee
include, but are not limited tthe relative importance of the exempt duties
as compared with other types of duties; the amount of time spent
performing exempt work; the employee's relative freedom from direct
supervision; and the relationship between the employee's salary and the
wagespaid to other employees for the kind of nonexempt work performed
by the employeé.
29 C.F.R. § 541.700(a) (2004).
A. Tamas’ Primary Duty as a MIT
“The primary duty component is a necessary, but not sufficient, part of each test”
to determine whethehé executive, administrative, and combination exemptions apply.
Maestas v. Day & Zimmerman, LL664 F.3d 82, 827 n.2 (10th Cir. 2012pchmidt v.
Eagle Waste & Recycling, InG99 F.3d 626, 633 (7th Cir. 2010If. there is a genuine
dispute of fact aso the nature and scope of Tamas’ primary duty, summary judgment
must be denied.
Courts must bear in mind that “gtermination of an employee's primary duty

must be based on all the facts in a particular case, with the major emphattis

character othe employees job as a whole.” 29 C.F.R. 8 541.700(a).isTegulation

® Prior to 2004, 29 C.F.R. § 541.700(acludedfive factors rather than fourFamily Video
curiously argues the fiviactor test in their motion (relyingponIn re Family Dollar FLSA
Litig., 637 F.3d 508, 513 (4th Cir. 2011), but the Court notes thaFandly Dollar case
expressly applied the p904 regulations given that the claims at issue arose, in part, during a
time period pradating the 2004 amements. Here, the claims arose after 2004 and, thus, the
four-factor test applies.See Morgan v. Family Dollar Stores, In651 F.3d 1233, 1266-69 (11th

Cir. 2008) for a thorough discussion of the changes the 2004 amendments mader¢@diod

test.)



further features specific guidance with respecto “assistant managers in a retail
establishment” similar to Tamas:

[F]or example, assistant managers in a retail establishmenperfarm

exempt executive work such as supervising and directing the work of

other employees, ordering merchandise, managing the budget and

authorizing payment of bills may have management as their primary duty

even if the assistant managers spend more than 50 percent of the time

performing nonexempt work such as running the cash register. However,

if such assistant managers are closely supervised and earn little nmore tha

the nonexempt employees, the assistant managers generally would not

satisfy the primey duty requirement.
29 C.F.R. 8§ 541.700(c). Bearing the foregoing in mind, the Court addresses the four
factors set forth ir29 C.F.R. § 541.700(4).

1. Relative Importance of Exempt Duties

The first factor, the relative importance of exempt dutiesanalyzedfirom the
employer’s perspectiveDalheim v. KDFWTYV, 918 F.2d 1220, 1227 (5th Cir. 1996¢e
also Pierce v. Dolgencorp, IncNos. 3:09cv079, 4:09cv097, 2011 WL 398366, at *8
(M.D. Pa. Feb. 3, 2011)As noted inEly v. Dolgencorp, LLC827 F. Supp. 2d 872, 886
(E.D. Ark. 2011) (collecting cases), numerous courts have found “this intensive fact
based inquiry is inappropriate for summary judgment.”Ely for examplethe court
recognized that the plaintiff's “managerial role was centrahenéfficient running of his
store,” and that he performed many tasks that were “enumerated in the regulatio
including recruiting employees, supervising their work, and making recommamslati
regarding hiring and firingId. at 887. However, the coudund thata genuine dispute

of fact precluded summary judgment on this pdiatausénearly all of Ely’s roles were

subordinate to or preempted by the pervasive governance of the district manager and

* Although the parties cite to a number of different decisions applying tB& Fgiven the fact
intensive nature of the inquiry, the Cotiocuseson decisiongnvolving factsthat areclosely
analogous to this case whenever possible



corporate headquartersitd. Moreover, “Ely’'s nonmaagerial duties were essential,” as
“this record indicates that the store could not have run without the hours of manual labor
demanded of Plaintiff.”ld.

Here, there is a stark dispute between what Family Video contends were Tamas’
“managerial’ duties red what duties Tamas contends she actually perforrAedording
to Family Video, Tamas “admitted that her managerial duties . . . were much more
important than the nemanagerial tasks she chose to perform . . ..” (Def.’'s Mem. 15.)
But Tamas countersat there is a genuine dispute as to whether the duties Family Video
cites were actually “managerial” in the first plae&d that she performed far more tasks
that were normanagerial than managerial in natu(@l.’s Resp. %, 10.) Moreover, the
recod is unclear as to how much autonomy Tamas had in her rol®8k a(Sege.qg,

Pl’s Resp. to Def.’s LR 56.1(a)(3) 11 2, 22, 23, 25, 26.)

In addition to the presence of these factual disputes, the record is very sparse as to
how important Family Videaconsidered Tamar’s “managerialisks to be. Although
Family Video argues that “Tamas’s managerial duties were much more intptwta
Family Video’s success than her agranagerial tasks because Family Video could not
operate if the management duties were not completeéf.’'s Mem. 16.) it does not cite
to any facts in the record to support this conclusory statemastead, it elects to rely
uponThomasv. Speedway SuperAmerica, LIBD6 F.3d496, 505(6th Cir. 2007). That
case, however, is readitlistinguishable.

In Thomas the defendant presented undisputed facts that it considered the
employee’s managerial duties to be more important that hemamagerial duties. From

this, the court found that the plaintiff's managerial duties were “muate maportant to



Speedway’s success than her meanagerial duties.”ld. No such undisputed facts are
presented here. In fact, although the Court is not obligated to do so, it combed the record
for such evidenca,finding only a passing statement in the Declaration of Jim Burda
(Def.’s LR 56.1(a)(3), Ex. 2.), where, he asserts that “the management tatiddst
Tamas performed were the most important duties that were expected of and in éact wer
performed by Ms. Tamas. If she has not performed these duties her stores would have
failed.” (Id. § 17.) But, Burda fails to provide any basis for this statement or his
knowledge. Such a conclusory statement, without more, is insufficient to meet Family
Video’s burden to prevail at this stage.

The recent case d@@ostello v. Home Depot USA, In®&No. 3:12cv-953, 2013
WL 837586, at *20 (D. Conn. Mar. 5, 2013 illustrative. There, the FLSA plaintiffs
were assistant store managers at Home Depot. In analyzing the emplqyeeay
duty’ in the contextof the executive exemption, the court found ttiet disputed facts
precluded summary judgment at to this issue:

[G]liven the absence of corroborating testimony from Home Depot

officials or other employees regarding the importance of Costello’s

various tasks, divergent accounts of the amount of time actually spent on

managerial tasks (including performance of MOD functions), the degree to

which those functions were replicated by lowarel employees,

Costello’s testimony that he was informed by supervisioas customer

service was his primary job function, and his somewhat uncertain degree

of influence in hiring decisions, a material issue of fact remains as to the
relative importance of Costello’s managerial functions.

® As the Sevetht Circuit has repeatedly held, “compelling the court to take préensome and
fruitless scavenger hunt for arguments is a drain on its time and resourceses ‘duglgot like
pigs, hunting for truffles buried in briefs.”"Ehrhart v. Secretary of Health and Human Servs.
969 F.2d 534, 537 (7th Cir. 1992), quotldds. v. Dunkel927 F.2d 955, 956 (7th Cir. 1991) (per
curiam).

10



Similarly, here, Family Vido failsto put forth sufficient evidencef the relative
importance of the managerial tasks performed by Tamar to satisfy its burdemmary
judgment. The Court cannsimply rely upon an unsupported assertioat the exempt
duties that Tamas alleggdperformed were more or less important than her-non
managerial dutiesparticularly where Tamas offers evidence that she spent substantial
time performing nommanagerial duties.See McKinney v. United Stél Ctrs., LLC
656 F. Supp. 2d 114, 124 (D.D.2009) (defendants failed to demonstrate the facilities
“would have ceased to function” if plaintiffs failed to perform their manageagis for
purposes of summary judgment):This obvious dispute of fact precludes proper
analysis,” and weighs againtte application of the exemptionsClougher v. Home
Depot U.S.A., In¢.696 F. Supp. 2d 285, 29P (E.D.N.Y. 2010), citinglohnson v. Big
Lots Stores, In¢.604 F. Supp. 2d 903, 912 (E.D. La. 2009) (summary judgment not
appropriate where dispute of faztisted as to relative import of assistant store manager
duties).

2. Amount of Time Spent Performing Exempt Work

The second factor, the amount of time Tamas spent performing exempt tasks, also
precludes summary judgment. “How employees divide timee between exempt and
nonexempt work is a question of facEly, 827 F. Supp. 2d at 882, citiigich v. Avoca
Motel Corp, 82 F.3d 238, 240 (8th Cir. 1996). Family Videgues that Tamas was
“continuously performing management duties” at all tinkeg she was at work because
she was “in charge” of her store. (Def.’s Mem. 14.) Tamas counters that the record
demonstrates that “she spent the majority of her time performingxempt and non

managerial tasks that were performed by the hourly em@oged were identified on

11



Defendant’s store ticker.” (Pl.’s Resp) 9amas further points out that Defendant offers
no evidence as to how much time she actually spent on managerial anthmagerial
tasks. [d.)

Although?29 C.F.R. § 541.700(lprovidesthat “employees who spend more than
50 percent of their time performing exempt work will generally 8atise primary duty
requirement,”there is no hard and fast rule as to the percentage ofrémered to
establish that an employee’s primary dutgs management.As Tamas points out,
Family Video relies on the list of responsibilities in ¢rporate documentaitherthan
providing actualdatato support the propositiothat Tamas spent more than 50% of her
time on manageriahsks. (Def.'s Mem. 9.) Tamas, by contrast, points to a lisbof
manageriatasks that she testified she actually perform@&@kee.g, Pl.’s Resp. to Def.’s
LR 56.1(a)(3) 1 4.)

Again, the Court concludes thite genuine dispute regarding this issue coupled
with Famly Video’s failure to cite facts in the recoslipporting its position tilt$his
factorin favor of Tamas.See Morgan551 F.3cat 1270 (jury verdict in plaintiff's favor
proper where, in relevant part, defendant’s job description provided “thatnsaoegers
must do the same work as stock clerks and cashideglkson v. Glane Servs., Inc56
Fed. Appx. 267, 271 (7th Cir. 2003) (no exemption where “there was unrefuted evidence
that such mundane janitorial duties and nmamagerial tasks comprised| over 50%of
Jackson’s work hours) (emphasis in origin@@stellg 2013 WL 837586t *21 (genuine
issue of fact because “neither side has introduced evidence as to whether @@stello
capable, given the tasks at hand, of simultaneously performing managerial and non

managerial tasks, something that courts which have found that employees apemntypr

12



exempt have relied on when considering a situation in which the majority of an
employee’s time is spent on nremempt tasks.”)Ely, 827 F. Supp. 2d at 8§because
the defendant “offered no alternative division of time and labor, the Court cannot hold
that this factor supports Defendant’s contentioRigrce 2011 WL 398366at *8 (factor
favored plaintiff because record unclear “as to whether Pierce apewajority of her
time on managerial duties, and we determine that a reasonable jury could conclude eithe
way.”).

Rather than addressing the percentage of time Tamas spent on managerial and
non-managerial tasks, Family Video relies ugorre Family Dollar, 637 F.3d at 516, for
the proposition that, if a store manager concurrently performed management and non
management functions, she was effectively “in charge” of that store anad.ti(Def.’s
Mem. 14.) ButFamily Dollar is distinguishable. Ther the courtdid hold that “the
nature of retail business . . . exempts retail executives from the requiremetitetha
majority of their hours be spent on executive functions.” 637 F.3d at 515. But,HEyg the
court explainediFamily Dollar’s holdingwas based upon thaarticularfacts of that case,
where plaintiff exercised substantial discretion in running her storeteab there was
significant evidence ithe recordthat Ely believed that he had little discretion over the
running of his store.Ely, 827 F. Supp. 2d at 88&5. This case is analogous Hty
becauselamas has presented sufficient evidence that she either lacked the authority to
perform managerial tasks without direction from management or only performed such
tasks pursuant to corporatpolicies that precluded anydiscretion. (Pl’'s LR
56.1(b)(3)(C) 11 2, 22, 23, 25, 268s the Sixth Circuit noted irAle v. Tennessee Valley

Auth, 269 F.3d 680, 691 (6th Cir. 2001), “[tlhe words ‘in charge’ are not a magical

13



incantation that render amployee dona fideexecutive regardless of his actual duties.”
See alscEly, 827 F. Supp. 2d at 884being ‘in charge’ may be in title onjy(quoting
Jonesv. Dolgencorp, InG.789 F. Supp. 2d 109Q,104 (N.D. lowa 2011)) “Absent
objective evidenceas to the precise amount of time Tamas spent on nonexempt tasks,
this factor precludes summary judgme@iougher 696 F. Supp. 2d at 292.

3. Wages Paid to Other Employees for Kind of Work Performed
by Tamas

The third factor requires a comparisbetween Tamas’ wages and those of
Family Video’s norexempt employees. 29 C.F.R. 8 541.700. The difficulty comes in
determining how best to compare an hourly rate to a weekly or monthly salary. In
Thomasthe case upon which Family Video principallyies| the Sixth Circuit calculated
that number by dividing the plaintiff's weekly salary by the number of hours she dvorke
per week to determine her hourly pay rate. 506 F.3d aD908ee also McKinngy656
F. Supp. 2d at 1236 (adopting th& homasmettod of calculation)Ely 827 F. Supp. 2d
at 892 game collecting cases)Because Thomas earned an hourly rate of $10.44 and her
subordinates earned $7.00 per hour, the court held that she was paid approximately 30%
more than her subordinates, which dent@ted that she was properly exemiat.

Instead of using this formula, however, Family Video singuilgmits the affidavit
of Mary E. Buza to support its contention thiar the duration of the time thdtamas
was a salaried MIT at Round Lake, sheereed compensation in the amount of
$7,596.87, “while the highest paid hourly employee at that store received compensation
totaling $4,565.75, during that same time period.” (Def.’s LR 56.1(a)(3) 1 25, £x. 3
12.) Similarly, Family Video claims that, fahe duration of her time assalaried MIT at

the Mundelein store, Tamas was paid $3,61,2:84le the closest, houdpaid employee

14



was paid$1,349.60 during the same time periodd. [ 26 Ex. C{ 13) Ms. Buza’'s
affidavit, however, fails trovide thebasis for these calculationsdlor does the affidavit
provide a method by which the amounts can be compared on an hourly or weekly basis.

Tamas, in response,expressly adopts theThomas formula and submits a
comparison whersheconvers herweeky salary into an hourly rate. (Pl.'s Resp-119.)
Specifically, Tamas calculates that if she worked 40 hours, her hourly rate weuld b
$12.98; at 45 hours, $11.53; at 50 hours, $10.38 and at 55 hours, 38.438.)( Buza’'s
affidavit states that thkighest paid hourly employee at the Round Lake Store was paid
approximately $9.52/hour, and the highest paid hourly employee at the Mundelein store
earned approximately $10.19/hour. (Def.’s 56.1(a)(3) Ex. 3 11 12, 13.) Applying the
method of comparison usedTimomashere,see Morgan551 F.3d at 125%8; Clougher
696 F. Supp. 2d at 29%)e data demonstrates that, once Tamas worked more than 45
hours in a given work week, the difference between her hourly rate and that of the non
exempt employees didbhrise to a level that would support summary judgment.

Because consideration of the three factors above weighs against summary
judgment, the Court does not reach consideration of the remaining (&bt&ther Tamas
operated with relative freedom frodirect supervision See Ely,citing Anderson v.
Dolgencorp of New York, IndNos. 1:09cv-360, 1:09cv-363, 2011 WL 1770301, at *12
n.7 (N.D.N.Y. May 9, 2011)wherecourt found three factors presented questions of fact
sufficient to preclude summary judgment, no need to consider remaiaatgy).
Summary judgment is not appropriate because genuine disputes of fact exishas to

nature of Tamas’ “primary duty.”

15



B. Good Faith and Willfulness

Under 29 U.S.C. 8§ 255(a), the normal tyear statutef limitations applicable to
FLSA claims is extended to three years upon a showing of willfulness. Moyedwn
an employer is found by the trier of fact to have violated FLSA and the plaintiff is
awarded compensatory damages, “the district court ggnenaist add an award of
liuidated damages in an equal amountforgan 551 F.3d at 1282, citing 29 U.S.C. §
216(b); Bankston v. State of IlI60 F.3d 1249, 1254 (7th Cir. 1995). The district court
has discretion as to whether to award liquidated damages in whole or in pdue “if t
employer shows to the satisfaction of the court that the act or omission givitg siseh
action was in good faith and that he had reasonable grounds for believing thatanis ac
omission” did not violate the FLSAId. (internal citations omitted). Family Video asks
the Court to find on summary judgment that the shorter statute of limitations applies an
that it acted in good faith so as to preclude Tamas from receiving liquidategetarha
she prevails at trial.

The Court finds that a ruling as to either issue would be premature at this time.
The issue of willfulness under FLSA is properly left to the juBeg e.g, Bankston 60
F.3d at 1253 (“It is the jury's province to decide which limitations period, twbreet
years, applies in light of the plaintiffs’ evidence that the defendants adtkdly) ;
Fuentes v. CAl Intl, In¢.728 F. Supp. 2d 1347, 1360 (S.D. Fla. 2010) (“Before the
Court may entertain the defense of ‘good faith,” the jury must determie¢harthe
defendants violated the FLSA and whether such violation was willful . .Mcuire v.
Hillsborough Cnty., Fl. 511 F. Supp. 2d 1211, 1218 (M.D. Fla. 2007) (summary

judgment as to whether defendant willfully violated FLSA issue left for jury).
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It also is premature to consider the issue of willfulness where, despi@®tints
denial of Family Video’'s summary judgment motion, “there has been no finding that
defendants violated the FLSA.Espenscheid v. DirectSat USA, LLRBo. 09cv-625,

2011 WL 10069108, at *30 (W.D. Wis. Apr. 11, 2015ge alscAllen v. Bd. of Pub.
Educ. for Bibb Cnty.495 F.3d 1306, 13224 (11th Cir. 2007) (ruling reserved until
FLSA violation established)Carlson v. C.H. Robinson Worldwide, In&los. 023780,
02-4261 2005 WL 758601, at *15 (D. Minn. Mar. 30, 2005) (“under the FLSA, liability

is a predicate to a willfulness analysis and to a finding of liquidated damaGeske V.
General Dynamics Corp.993 F. Supp. 56, 666 (D. Conn. Jun. 16, 1997)
(determinationof whether employer willfully violated FLSA premature where material
issues of fact precluded summary determination of underlying issue of whether
employees were covered by FLSA).

Because the Court finds that it is properly left to the jury to determvimether
Family Video violated the FLSA or whether an exemption applied, the issue of
willfulness should be left to the jury as well. To the extent the jury finds that yramil
Video has behaved willfully, the parties may address the issue of liqlidateages at
the conclusion of the trial.

Conclusion
For the reasons set forth above, Defendants’ [Corrected] Motion for Summary

Judgment [88] is denied.

SO ORDERED ENTER: 3/28/13

Vil

JOHN Z. LEE
U.S. District Judge
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