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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SAMUEL QUINN,

Plaintiff, CaseNo. 11 C 1173
V. Hon. JudgeJohn Z. Lee
MARCUSHARDY,

PARATHASARATHI GHOSH,
and WEXFORD HEALTH SOURCES, INC.

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Samuel Quinpa prisoneat Stateville Correctional Centdras suedefendants
Parthasarathi Ghosh and Wexford Health Sources, Indefdrerate indifference ifailing to
providePlaintiff with adequate medical camjrsuant to 42 U.S.C. § 1983 (“Section 1983").
Defendantsnove to dismis®laintiff's Second Amended Complaint pursuanEé&aleral Rule of
Civil Procedurel2(b)(6) For the reasns set forth herein, Defendantsbtion isdenied

Eactst

Plaintiff is incarcerateth Lockport, lllinoisat Stateville Correctional Center
(“Stateville™), which is operated biye lllinois Depament of Corrections (“IDOC”). (2d Am.
Compl. 1 3.) Defendant Ghosh was previously employed or retained by the IDOC to provide
medical service® inmatesat Stateille. (Id. 1 4.) Plaintiff underwent surgery on his left foot

some time around January 2006, and has since required the use of crutches, wheeidhai

! The following facts are taken from Plaintif@cond Amended Complaint and are assumed to
be true for purposes of this motion to dismiSee Murphy v. Walker, 51 F.3d 714, 717 (i Cir.
1995).
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special orthopedic shoed.d(f 6.) In addition to his left foot condition, Plaintiff has also
suffered from lower back pain since October 2008.) (

On April 2, 2009, Plaintiff requested that Defendant Ghosh treat Plaintiff's pacloat
conditions with physical therapyld( § 7.) Plaintiff began receiving physical therapy from
DefendanGhosh in August 2009 for his back paimd.X Since receiving physical therapy from
Defendant Ghosh, Plaintiff's back pain has allegedly become more sehkyeAq a result
Plaintiff told Defendant Ghosthat he required additional medical attention, but Defendant
Ghosh ignored his requests and failed to provide Plaintiff with further treatmdn§ 6-9.)
Specifically, Plaintiff alleges that Defendant Ghosh knew of Plaintiféslical conditions and
refused to: (1) schedule an appmett to meet with Plaintiff; (2evaluate Rintiff's condition;
and (3)provide Plaintiff with new treatmentId; § 14.) Plaintiff’'s pain has worsened as a result
of Defendant Ghosh'’s alleged deliberate indifference toward Plainitiffy Furthermoe, since
2009, Plaintiff alleges that he informed Ghosh repeatedly that he required treaihef 9.)

In addition, Plaintiff underwent hunger strikes and attempted suicide as teofd3afendant
Ghosh’sfailure to treat his conditions.ld.) At some time after 2009, Defendant Ghosh left his
position at Stateville.ld. 1 9.)

Defendant Wexford is a private corporation thascontracted with the IDOC to provide
medical services to the inmates at various IDOC facilities, including Statevdle] §.) Since
Defendant Ghosh’s departure, otbafendant Wexford employees have assumed Defendant
Ghosh’s responsibilities for providir§ateville inmates with medical treatmeritd. 9 10.)
Furthermore, since 2009, Plaintiff has repeatedly informed Wexford that he cegaament.
(Id. T 10.) Plaintiff alleges that Defendant Wexford systematically ignored Plaintétisiests

for medical attentiobeginning in early 2011.Id. Y 1213,16.) Additionally, Plaintiff alleges



that Defendnt Wexford has a policy of ignoring otH&XOC prisoners’ medical requests, as
well. (Id. 11 13, 16.) Plaintiff's condition has worsened as a result of Defendant Wexford’s
alleged deliberate indifference toward Plaintiffd. (f 17.)

Defendants move tdismissPlaintiff's complaint pursuant to Rule 12(b)(6) on four
grounds. They contend thaitst, thecomplaint as t®efendantWexford does not comply with
the applcable statute of limitationspsond Plaintiff fails to state a claim against either
Defendant because he fails to specify how he exhdhsteadministrative remediesyid,

Plaintiff fails to state a claim againSefendantVexford because his complaint does not
sufficiently allege a policy or custom @fefendantWexford;and fourth Plaintiff fails to state a
claim againsDefendaniGhosh because s not sufficiently allegetthat DefendantGhosh
acted with deliberate indifference in failing to adequately tPéantiff.

Discussion
A. Statute of Limitations and Exhaustion of Administrative Remedies

The Court rejects Defendahtgst two arguments because they are based on affirmative
defenses thatonstituteimproper grounds for grantingRule 12(b)(6) motion. A plaintiff's
violation of astatute of limitations providabe defendant with an affirmative defen$adep.
Trust Corp. v. Sewart Info. Servs. Corp., 665 F.3d 930, 935 (@ Cir. 2012); Fed. R. Civ. P.
8(c)(1). Similarly, a plaintiff's failure to exhaust administrative remedies is an afiuma
defense.Obriecht v. Raemisch, 517 F.3d 489, 492 {7 Cir. 2008);Conyersv. Abitz, 416 F.3d
580, 584 (7th Cir. 2005). At the pleading stage, plaintiffs are not required to anticipate and
defeat affirmative defense&ee Gomezv. Toledo, 446 U.S. 635, 640 (1980As sud, a lawsuit
cannot be properly dismissed under Rule 12(b)(6) dugkairtiff's failure toplead aroun@n

affirmative defensén the complaint.See Richards v. Mitcheff, 696 F.3d 635, 637 (7th Cir.



2012). However, an exception exists where a plaintiff's complaint establisbéthe
necessary elements of an affirmative defense; in that case, dismissal uedE2(B)(6) is
appropriate.See Brooks v. Ross, 578 F.3d 574, 579 (71ir. 2009)(citing United Sates v.
Lewis, 411 F.3d 838, 842 (7th Cir. 200%nternal citation omitted) Therefore Defendarg’
Rule12(b)(6) motion can only be grantedhke complainaffirmatively alleges that Plaintiff
either violated the applicable statute of limitatiomsfailed to exhaust his administrative
remedies

Here,Plaintiff's complaint fails tosatisfythe necessary elements of either affirmative
defense. FirsDefendanWexfordargueghat Plaintiffadded Defendant Wexford to the
complaint based on conduct that occurred outside of the applicable statute obinsitati
Specifically,DefendantWexford argues tha&laintiff addedDefendantVexford to the complaint
in 2012 on the basis @k failure to treat Plaintifin 2009. DefendanWWexford further asserts
that the applicable statute of limitations is two yedtswever,because¢he complaintalleges
thatDefendantWexford’'s mistreatment of Plaintiffontinued beyond early 2011, when ¥éed
became the sole provider of services at IDOC facilidaintiff has not pleaded himself out of
court. Thereforethe CourtdeniesDefendants’ motion to dismiss based on Defendants’ statute
of limitations theory.

Similarly, Plaintiff's complaint @es nodemonstratéhat he failed to exhaust his
administrative remedies prior to filing the complaibtefendants argue thBtaintiff was
required to complete three administrative steps prior to filing the complaingordance with
20 Ill. Admin. Rule 8 504.800-870However the complaint is devoid of any facts related to the
administrative processAdditionally, Plaintiff alleges that he repeatedly reached oot

Defendarg over the course of 2+ yeansanattempt to receive proper treatmehotno avail. (2d



Am. Compl. 11 14, 16.) Because the complaint doesstablish that Plaintiflailed to exhaust
his administrative remediethe Courtejecs Defendants’ second argument.
B. Failureto Establish a Policy or Custom of Defendant Wexford

Defendants nexdssert thaPlaintiff fails to state a proper claim pursuant to 8 1983
because he fails to allege that his injuries were camgath express policy or custom of
DefendantWexford. In responsé®lainiff argues that heeed only prove the policy/custom
elements of a § 1983 claim whdmectly suing a village or municipalityPlaintiff is incorrect.
At the same timehiscomplaintcontains sufficient allegations oefendantVexford policy or
custom to survive a motion to dismiss under Rule 12(b)(6).

Municipalities, government agents, or policymaking individuals can be held liable
pursuant to 8 198fr the constitutional deprivations of their constituenge Monell v. City of
New York, 436 U.S. 658 (1978). However, unlike with private defendants, in order to sustain a §
1983 action against a public official, local government, or government agglaintiff must
show that his injury was caused by an express policy or custom of the defeBasteBayton v.
McCoy, 593 F.3d 610, 62(7th Cir. 2010);Latuszkin v. City of Chi., 250 F.3d 502, 504 (7th Cir.
2001). Spectfically, a plaintiff must demonstratene of three things: “(1) an express policy that
causes aonstitutional deprivation when enforced; (2) a widespread practice that issanget
and wellsettled that it constitutes a custom or practice; or (3) an allegation that the constfitutio
injury was caused by a person with final policymaking authoritydtersv. City of Chi., 580
F.3d 575, 581 ({h Cir. 2009) (quotind=state of Smsex rel. Smsv. Cnty. of Bureau, 506 F.3d
509, 515 (7th Cir. 200Y)

Here,Plaintiff argues that he does not have to allege the policy/custom elements of a §

1983 municipal liability claim becaus®efendant Wexford is neither a village nor a



municipality. Plaintiff'sassertion is incorrect. WhiMonell dealt exclusively with a § 1983
claim against a municipality, receBeventhCircuit decisions demonstratteat Monell applies
similarly to government agents, as welltasndividual policymakers in their official capacities.
See Gayton, 593 F.3d at 621In Gayton, the SeventRircuit held that a similar, feprofit

medical company that provides health care in lllinois state prisons was a “gentagent” for
purposes of § 1983 municipal liabilitysee id. (finding thatAdvanced Correctional Healthcare,
Inc., a private company, was official government agent). Therefoomntrary to Plaintiff's
assertion, theomplaint must contaiadequateallegations of a policy or custoof Wexfordto
survive dismissal under Rule 12(b)(6).

With this standard in mind, the Court finds that the complaint surpasses thes hurd
Specifically,Plaintiff's allegations thabefendantWWexford systematically ignoretis requests
for medical treatment, and thaefendantWexford has a policy of ignorinipe medical requests
of himself as well as othenmatesare sufficient tesatisfyMonell, at least at this preliminary
stage of the proceedings

In support of its motion to dismisBefendant Wexford argues that such allegations are
merely conclusory and insufficient under Rule 12(b)(6). To survive a motion to disungssant
to Rule12(b)(6), a complaint musstate a claim to relief that is plausible on its fadgell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007%A claim has facial plausibility when the plaintiff
pleads factual atent that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged®shcroft v. Igbal, 556 U.S. 662, 678 (2009However, a
complaint that merely enumerates elements of the cause of action that imh#iatigo prove is
not sufficient to survive a motion to dismiss unBeite 12(b)(6). Id. In the context of § 198&

complaint need not meet a heightened pleading standard to survive a motion to dseeniss.



Heyde v. Pittenger, 633 F.3d 512, 516 {7 Cir. 2011). Rather dismissal of a § 1983 complaint
is proper only if the complaint fails to allege “‘enough facts to state a claieti¢bthat is
plausible on its face.’Id. at 517 (quotingwombly, 550 U.S. at 570).

While Plaintiff's factual allgations involving @efendantWexford policy or custom
may bethin, the Court finds that they are sufficient to demonstrate a plausible clairligor re
under § 1983 For instancePlaintiff alleges thaDefendant Wexford has systematically ignored
all of his requests for help and complaints of pain. (2d Am. Compl. 1 16.) Additiahally,
complaintalleges thaDefendanWexford’s treatment oPlaintiff is not unique, but rather the
result ofits generalpolicy of ignoring inmates’ requests for medical attentidd.) (If found to
betrue,Defendant Wexford’s repeated disregard of inmates’ medical needs wouwibflau
constitute & widespread practice that is so permanent andssttled that it constitutes a
custom or practicé Waters, 580 F.3d at 581hereby satisfyingherequirements unddvionell.
C. Déeliberate Indifferenceto a Serious Medical Condition

Lastly, Defendantassert thalPlaintiff fails to state a proper claim agaibstfendant
Ghoshfor deliberate indifference to a serious medical condition. Defendants’ angusrbased
on three theoriestfirst, Plaintiff does not have an objectively serious medical condition; second,
Plaintiff fails to allege thaDefendantGhosh exercised deliberate indifference toward his
condition; and thirdDefendant Ghosh actually treatethintiff. These arguments are
unpersuasive.

To set forth a cause of actitor deliberate indifference, daintiff must allegethat (1)
plaintiff had an objectively serious medical condition; (2) teiedanknew of the condition
andwasdeliberately indifferent to treatingm; and (3) this indifference caused rsome

injury. See Gayton, 593 F.3d at 613 ayesv. Shyder, 546 F.3d 516, 522 (7th Cir. 2008)ian v.



Kautz, 168 F.3d 949, 955 (7th Cir. 199900 satisfy the first element, a plaintiff must show that
his condition has been diagnosed by a physician as mandating treatment or one that is so
obvious that even a lay person would perceive the need for a doctor's atteHages;’ 546
F.3d at 522. Importantly, a plaintiff does not have to show that his condition is life thngateni
so long as he alleges that he is susceptible to further injury or the seflictisrmnof pain if left
untreated. See Reed v. McBride, 178 F.3d 849, 852 (7th Cir. 1999). Concerrtlmgseond
element, a plaintiff must show that thefeindant both had subjective knowledge of his condition,
and that the defendant intentionally disregarded the risk to his h&adtisayton, 593 F.3d at
619. Lastly, a laintiff must allege that his injury/condition wasused, or made more severe, by
the cefendant’s § 1983 violationSee Berman v. Young, 291 F.3d 976, 982 (7th Cir. 2002).

Here,Plaintiff’'s complaint sufficiently alleges all three elements of deliberate
indifference First, Plaintiffalleges that his foot required surgery and the assistance of special
shoes, crutches, and wheelchairs. (2d Am. Compl. 1 6.) Moreover, Plaintiff aflages t
Defendant Ghosh, himself, determined that Plaintiff’'s conditions warranteccahyerapy
treatments. I{l.  7.) Because doctors determined that his foot required syrgeegial
equipmentand physical therap¥laintiff's foot injury would plausiblyconstitute an objectively
serious medical conditiorSee Hayes, 546 F.3d at 522Next, Plaintiff’'s complaint alleges that
DefendantGhosh knew of his medical conditions and refused to treat him. (2d Am. Compl.
8-9.)

In responseDefendants argue that Defend&@ttosh attempted to treat Plainiiff 2009,
which Plaintiffacknowledges. I4. 1 7.) However,the complainfurtheralleges thaPlaintiff's
conditionlater worsenedat which poinDefendaniGhoshfailed to evaluat®laintiff or to make

himself available to PlaintiffdespitePlaintiff's repeated pleas for assistandkl.  14.) Thus,



the fact that Defenda@hosh once treatd@laintiff in 2009 is not dispositive for purposes of
DefendantsRule 12(b)(6) motion. Lastly, hcomplaint further alleges that Plainstiffered
increased physical pain and mental anguish as a desdt ofDefendant Gosh’s deliberate
indifference. (Id.) ThereforePlaintiff's complaint contains sufficient facts to support each
element ofPlantiff’'s cause of action againBefendant Ghosh for deliberate indifference to a
serious medical condition.
Conclusion

For the reasons provided in this Memorandum Opinion and Order, the Court denies

Defendants’ motion to dismiss Plaintiff’'s Second Amet Complaint pursuant to Fed. R. Civ.

P. 12(b)(6). [Doc. N&52].

SO ORDERED ENTER: 9/10/13

Ljﬁvjé&&

JOHN Z. LEE
U.S. District Judge
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