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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANNA DOWNEY and
JACOBPAGEDREWRY,

p—

Faintiffs,
CaseNo. 11-cv-1323
V.
Judgd&RobertM. Dow, Jr.
MARSHALL KELTZ,
individually andastrustee
for William P.Drewry Trust,
dated12/20/1988, )

— N e e — s

N—

Defendant.
MEMORANDUM OPINION AND ORDER
Plaintiffs Anna Downey and Jacob Pa@gewry sued Defendant Marshall Keltz,
successor trustee of the William P. Drewry Trusthbotividually and in his capacity as trustee.
Before the Court is Keltz’'s motion to dismiss [9] Plaintiffs’ complaint. For the reasons below,

the Court grants in part and desiin part Keltz's motion [9].
Background

William P. Drewry (“William”) established the William P. Drewry Trust (“the Trust”) on
December 20, 1988. William acted as the solagdruef the Trust until his death on October 19,
2009, when, under the terms of the Trust, Defahdiéarshall Keltz becamthe sole successor
trustee. In addition to being the trusteeltKewho was William’s partner at the time of his
death, is also a named beneficiary of the Trugte Trust provided Keltz an immediate benefit
soon after William’s death and further provides tthating Keltz’'s lifetime, he is to receive the

income and principal necessary for his “hleaihaintenance and support.” Upon Keltz's death,
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the remainder of the trust est&do be divided among thirteenrgdiciaries, including Plaintiffs

Anna Downey and Jacob Page Drewry (“Jacob”).

Article V, Section 2 of the Trust states tlia¢ successor trustee “shall render an account
of his/her receipt and disbursemerind a statement of assets to each adult vested beneficiary.”
Despite that provision, and Jacshiritten request for an accdiny, Keltz has not provided the

beneficiaries with an accounting sinceldl@ame the successor trustee in 2009.

Believing that as adult vested beneficiarig®gy are entitled to an accounting of all of
Keltz's receipts and disbsements, as well as a statementhef Trust's assets, Plaintiffs sued
Keltz seeking an accounting (Count I). In failing to provide such an accounting, Plaintiffs claim,
Keltz has breached his fiduciary duty to the tden contingent benefanies of the Trust.
Plaintiffs also seek the removal Kéltz as trustee (Couiif). Plaintiffs allegethat Keltz is unfit
and unqualified to act as a trustee, and that Béteached his fiduciary duties by failing to turn

over estate assets that Plaintiffs cldienis not entitled to hold.

Keltz moves to dismiss Plaintiffs’ complaion three grounds, twaf which are based on
a related case currently pending in lllinois state pebaurt. First, Keltz claims that this case
falls within the “probate excéijpn” to federal jurisdiction, waanting dismissal under Federal
Rule of Civil Procedure 12(b)(1). Second, Keltgues that even if the Court has jurisdiction,
Plaintiffs’ complaint must be dismissed under RLEb)(7) because Plaintiffs failed to join the
necessary parties under Rule 19 #rat, if all necessary parties are joined, this Court would no
longer have diversity jurisdictionln the alternative, Keltz argadghat the Court should abstain
from exercising its jurisdiction under ti@olorado Riverdoctrine. The Court will address each

argument in turn.



. Analysis

A. The Probate Exception

Keltz first contends that this Court does matve subject matter jurisdiction, and thus
Plaintiffs’ case must be disssed under Rule 12(b)(1). Fedecaurts are courts of limited
jurisdiction; “they have only theower that is authorized by #¢le Il of the Constitution and
the statutes enacted by Coegg pursuant thereto.Transit Express, Inc. v. Ettinge246 F.3d
1018, 1023 (7th Cir. 2001) (internal quotation marks and citations omitted). Congress has
provided that “[t]he district cots shall have original jurisdiction of all civil actions where the
matter in controversy exceeds the sum or valug/6f000, exclusive of interest and costs, and is
between — (1) citizens of diffene states * * *.” 28 U.S.C. § 1332(a). The plaintiff has the
burden of establishing jurisdictionlransit Express246 F.3d at 1023. In evaluating a motion
brought pursuant to Rule 12(b)(ihe Court accepts as true akll-pleaded factual allegations
and draws all reasonable inferenae$avor of the plaintiff. Long v. Shorebank Dev. Coy{d.82
F.3d 548, 554 (7th Cir. 1999). The Court alss tige authority “to look behind the plaintiff's
allegations and make factual findings ftlie purposes of assessing its subject matter

jurisdiction.” Palay v. United State849 F.3d 418, 424-25 (7th Cir. 2003)

Keltz does not dispute that Plaintiffs haweet the requirementsf 8 1332; rather, he
argues that this case falls within the probate gtkae to the Court’s subject matter jurisdiction.
The probate exception is a “judicially created tdoe[]” that limits, in narrow circumstances,
the jurisdiction of federal courtsMarshall v. Marshall 547 U.S. 293, 299 & 305 (2006). The
exception “reserves to state probate couhts probate or annulment of a will and the

administration of a decedent’'s estate; it alsecludes federal courts from endeavoring to



dispose of property that is in tleestody of a state probate courtd. at 311-12. Nevertheless,
the probate exception “does not bar federal tsofrom adjudicating matters outside those
confines and otherwise with federal jurisdiction.” Id. at 312. “Thus, ann rem action in
federal court involving the samees that a state court is ex#sing jurisdiction over is
inappropriate, but am personamnaction in federal court related to the state action may proceed.”

Taylor v. FeinbergNo. 08-CV-5588, 2009 WL 3156747, at d.D. Ill. Sept. 28, 2009).

Keltz argues that the probate exception apdiecause the property in dispute here — the
Trust — is the subject of litigation before tReobate Division of the Circuit Court of Cook
County. In that case, five d¥illiam’s nieces and nephews who reenamed beneficiaries in an
earlier version of the Trust sued Keltz alleggiundue influence and tortuous interference and
seeking both the imposition of a constructive traistl Keltz's removal as trustee. Plaintiffs
acknowledge in their respanso Keltz’'s motion to dismiss thé#teir request for the removal of
Keltz as trustee would affectahadministration of the estate and thus falls within the probate
exception. Sedarshall, 547 U.S. at 311. Accordingly, Plaifé have abandoned Count II.

They assert, however, that their claim forameounting falls outside ¢éhprobate exception.

The Court agrees with Plaintifés to Count I. In that courRlaintiffs allege that Keltz's
failure to provide an accoung as required by the plain langeaof the Trust amounts to a
breach of his fiduciary duty. Such a claim does fall within the probate exception. Seegy,
Jones v. BrenngamM65 F.3d 304, 307-08 (7th Cir. 2006) (haly that a claim by an heir for
breach of fiduciary duty falls outside the probate exceptBlieecker v. KrantzNo. 05 C 7309,
2006 WL 2859621, at *3 (N.D. Ill. Sept. 27, 2006) (sark®ffman v. Sumnerd78 F. Supp. 2d
1024 (N.D. Ill. 2007) (concludig that a monetary judgment agaias estate due® a breach of

fiduciary duty would not “dispose of property” déspthe possibility of th state court having to



recognize the claim againsie estate); see alsmg, Chabot v. ChabotNo. 4:11-CV-217-BLW,
2011 WL 5520927, at *7 (D. Idaho Nov. 14, 2011) (degyihe Keltz’'s motion to dismiss as to
plaintiff's request for an accountingartak v. Del Palacip No. 09-1730(DRD), 2010 WL
3960572, at *11 (D.P.R. Sept. 30, 2010) (concludihgt “the majority of the relevant
jurisprudence holds” thaa request for an accounting falleutside the scope of the probate
exception”); Taylor, 2009 WL 3156747, at *4 (finding thatcdaim for an equitable accounting
does not interfere with thees over which the state court has gdiction). Because Plaintiffs’
claims, as modified, do not interfere with the awistration of the decedent’s estate or the state
court’s disposal of pragty in its custody, the Court deniksltz’'s motion to dismiss Count | on

Rule 12(b)(1) grounds. Count II, howevisrdismissed without prejudice.
B. Failureto Join Necessary Parties

Keltz next argues that Plaintiffs’ compia should be dismissed under Rule 12(b)(7)
because Plaintiffs failed to join the other contingegneficiaries as parties, in violation of Rule
19, and because joinder of these required parties is not fehsileler Rule 19, the Court
performs a two-step inquiry.Thomas v. United State$89 F.3d 662, 667 (7th Cir. 1999). The
Court first determines which parties (if any) aequired parties as defiddy Rule 19(a). To do

this, the Court considers:

(1) whether complete relief can be aaExd among the parties to the lawsuit
without joinder, (2) wither the absent perssmbility to protecits interest in the
subject-matter of the suit will be imped, and (3) whether any existing parties
might be subjected to a substantial risk of multiple or inconsistent obligations
unless the absent person joins the suit.

! As with a motion to dismiss under Rule 12(b)(h)ruling on a motion to dismiss pursuant to Rule
12(b)(7), the Court may look beyond the facts alleged in the pleadings.Devee Cos. v. Emerald
Casino, Inc. 268 F.3d 477, 479-80 n. 2, 4 (7th Cir. 2001).



Id. (citing Fed. R. Civ. P. 19(a)). If the Court detenes that an outside party is necessary to the
case and that the party’s joindeould not deprive the Court of ifgrisdiction, it must “order

that the person be made a pdrtifed. R. Civ P. 19(a)(2).

If, however, the Court determines that a regpli party cannot be joined — because, for
example, joinder would destroy complete diversity turns to Rule 19(b) to “decide what to do
about the problem.” Askew v. Sheriff of Cook County, lllinos68 F.3d 632, 635 (7th Cir.
2009). Dismissal is not automatic; “[c]ourts areluctant to dismiss folailure to join where
doing so deprives the plaintiff diis choice of federal forum.”1d. (quotingDavis Companies v.
Emerald Casino, In¢.268 F.3d 477, 481 (7th Cir. 2001)). €TRourt must instead “determine
whether, in equity and good conscience, tht@acshould proceed among the existing parties or

should be dismissed.” Fed. R. Civ. P. 19(b).

Much of Keltz’'s argument in favor of disssial is focused on Plaintiffs’ claim seeking his
removal as trustee. Now thRlaintiff has abandone@ount I, however, and all that remains is
Plaintiffs’ claim for an accountingleltz’'s argument is less persine. First, complete relief
can be accorded among Pldistiand Keltz without joinder othe other eleven contingent
beneficiaries. The only relief thRtaintiffs seek here is an orddirecting Keltz “to render a full
account of all trust assets andralteipts, disbursements, and dimitions from the date of death
of William P. Drewry to the present[.]” (Comgt 6.) If warranted, the Court could order such
relief without joinder. Second, the other elevenrgingent beneficiariesibility to protect their
interests will not be impaired by their absence ftbm case. Plaintiffs do not seek to alter the
distribution of the Trust’'s assets. The relief thety request will not alter the legal status of the
other contingent beneficiariespr will it affect the amount omoney that they will receive if

they survive Keltz. At most, if Plaintiffs’ requeBr an accounting is granted, Plaintiffs will



have more information about the Trust thae dther eleven will have. Although this may be
information to which the other adult vested betiafies are also entitlaghder the terms of the
Trust, because a ruling in this case would not atfeetother contingent beneficiaries’ ability to

obtain an accounting, their absence from this caé@ot impair their intersts.

Because the other adult vested beneficiariag also be entitled to an accounting, there
is some risk of multiple lawsuits against kelin this issue. An accounting, however, is a
discrete obligation, and Keltz presumably wouldiee to share the result of the accounting with
the other eleven, if warranted. Further, the a$knconsistent obligatns is slim here. The
Court will be able to determine, based on lli;xdaw, whether Plaintiffs are entitled to an
accounting under Article V, Section 2 of the Tru3te fact that the statourt plaintiffs have
asked for an accounting as parttleéir relief in that case is imrtexial. The plaintiffs there do
not simply seek an accounting based on the langatgfee Trust; rathertheir request for an
accounting is secondary to their claims fondue influence, tortws interference with
expectancy, a constructive trust, and removal of Kadtirustee. If the state court does not grant
an accounting in that case, it will not be becahseadult vested beneficiaries are not entitled to
one under the Trust. It will be because the tdetermined that the plaintiffs’ common law

claims have no merit.

In sum, because the other eleven contingent beneficiaries are not required parties under

Rule 19(a), the Court denies Keltz'®tion to dismiss pursuant to Rule 12(b)(7).

C. Colorado River Abstention

Having resolved Keltz's arguments under RUBb)(1) and 12(b)(7Xhe Court turns to

the Colorado Riverquestion. InColorado River the Supreme Court created “a narrow



exception” to the general rule that the permmyewf a lawsuit in state court does not bar
proceedings concerning the same manner in federal courtH®eev. Johnson & Bell, Ltd.
657 F.3d 641, 645 (7th Cir. 2011) (citicdplorado River Water Conservation District v. United
States424 U.S. 800, 817 (1976)). In “some exceptiaaales,” federal courts should “defer to a
concurrent state-court case as a matter of ewisdicial administration, giving regard to
conservation of judicial resources andmprehensive disposition of litigation.” Id.
Nonetheless, the Supreme Court has made cleat fiederal courts hawe ‘virtually unflagging
obligation’ to exercise the jurisdion that Congress has given themld. The district court
should not go looking for a substantial reason to@serfederal jurisdictiontather, its task is
“to ascertain whether there exist ‘exceptional’ circlanses, the ‘clearest of fiffcations,’

* * * to justify the surrenderof that jurisdiction.” Moses H. Cone Mem’l Hosp. v. Mercury

Constr. Corp,.460 U.S. 1, 25-26 (1983) (citation omitted).

In determining whether a stay or dismissal is appropriate unde€Cdlwado River
doctrine, the Court must first ask whetliee federal and state cases are parahekins v. VIM
Recycling, Inc. 644 F.3d 483, 498 (7th Cir. 2011). In wgiso, “the court must ascertain
whether ‘substantially the same parties are emapbraneously litigating substantially the same
issues in another forum.’Huon, 657 F.3d at 646 (quotirglark v. Lacy 376 F.3d 682, 686 (7th
Cir. 2004)). The critical questidrs a practical one, focusing on “wther the state case is likely
to dispose of” the claims presented in federal codrton 657 F.3d at 646 (quotingdking 644
F.3d at 499). “If there is any doubt that cases arallel, a district agt should not abstain.”
Huon 657 F.3d at 646 (quotingAR Int’l, Inc. v. Nimelias Enters. S,R50 F.3d 510, 520 (7th

Cir. 2001)).



If the Court determines that the cases are parallel, it then determines whether exceptional
circumstances justify abstentionlyrer v. City of S. Beloit, I1ll.456 F.3d 744, 751 (7th Cir.
2006). The Seventh Circuit has identified ten egnlusive factors to weigh in making that

decision. Adkins 644 F.3d at 500-01. These factors include:

(1) whether the state has assumpdisdiction over property; (2) the
inconvenience of the federal forum; (B)e desirability of avoiding piecemeal
litigation; (4) the order in which jusdiction was obtainedby the concurrent
forums; (5) the source of governing lawatst or federal; (6) the adequacy of
state-court action to protect the federaiptiff's rights; (7)the relative progress

of state and federal proceedings; (8) the presence or absence of concurrent
jurisdiction; (9) the availability of reoval; and (10) the vexatious or contrived
nature of the federal claim.

Id. “[B]ecause of the presumption against abstentidasent or neutral factors weigh in favor of

exercising jurisdiction.”"Huon 657 F.3d at 648.

Here, the federal and state cases are not eardfllaintiffs in this case are two of the
eleven listed contingent beneficiaries, whereasplhintiffs in the statease are family members
who, after changes to the Trust late in Willignlife, are no longer beneficiaries. Now that
Plaintiffs have abandoned theiach for Keltz's removal as trustee, the claims in each case are
also entirely different, as poed out above. And while the satourt case could have some
affect on Plaintiffs’ claim here, the resolution oétktate court plaintiffs’ claims is not likely to
dispose of the issue of whether Plaintiffs arditled to an accountinffom whomever is the

trustee at the end of the day.

Moreover, even if the cases were parallel — or, if more narrowly, Plaintiffs were likely to
obtain an accounting in the state case — dkeeptional circumstances required to warrant
abstention are not present in any event. &dit some factors weigh in favor of Keltz's

argument: the state court plaintiffs filed suit before Plaintiffs filed this case here, and both cases



will be resolved under lllinois law. But the fedecase involves a discretssue relating to the
language of the Trust that this Court is ¢deht can be presented with minimal additional
briefing and likely resolved before the state ¢das the opportunity to wade through the thorny
and fact-based issues pending before it. With Chuwanceded, all that Rintiffs are seeking is

an accounting under the terms of the Trust. ContmDefendant’s contentions, the Court is not
in any way seeking to “elbow its way into thgtt for control over this trust,” the property of
which is under the jurisdiction dhe state probate court. Whet the Court grants the narrow
relief requested by Plaintiffs will not affect thesets, property, or any other aspect of the estate
or the proceedings before the state court judigeeordingly, the Court coredes that there is no
reason for it to decline its “virtually unflagging la@ation” to exercise its jurisdiction over this

case.

Because the state and federal cases ot parallel andbecause exceptional
circumstances do not warrant abstention heraniy event, the Court denies Keltz's motion to

abstain from exercising ifarisdiction based on th€olorado Riverdoctrine.
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[1l. Conclusion

For the foregoing reasons, thewt grants in part and denies in part Keltz’'s motion to
dismiss or, in the alternative, to abstain [Jhe Court grants Keltz’'s motion as to Count Il and
denies his motion as to Couht Count Il is dismissed wibut prejudice. Keltz has until

February 17, 2012 to respond to Plaintiffs’ roatifor injunctive relief and accounting [4].

V> -

Plaintiffs’ reply, if any, is due on February 28, 2012.

Dated: January 31, 2012

Robert M. Dow, Jr.
UnitedState<District Judge
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