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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILL INOIS
EASTERN DIVISION

LA PLAYITA CICERO, INC ., d/b/a
SERENATA RESTAURANT AND BAR,
and GERARDO MEZA,

Plaintiff s,

V. Case No. 11 CV 1702

corporation, LARRY DOMINICK, in his
official and individual capacity, PAUL
DEMBOWSKI, LARRY POLK, and
SERGE ROCHER, in their individual
capacities,

)
)
)
)
)
)
THE TOWN OF CICERO, a municipal ) Judge John Z. Lee
)
)
)
)
)
Defendans. )

MEMORANDUM OPINION AND ORDER

Plaintiffs La Playita Cicero, In¢cd/b/a Serenata Restaurant and B&efenatg and its
owner, Gerardo Meza(*Meza”), sued Defendants The Town of Cicer(/Cicero”), Larry
Dominick (“Dominick”), Paul Dembowski, Larry Pkl and Serge Rochemder 28 U.S.C. §
1983 andort theories. Plaintiffs allegeefendantdalsely accused Meza of batteagdtargeted
Serenata for liquor anakther ordinance violations in an effort to foldeza to close Serenasd
becausaMezais Hispanic andsupporedone ofDominick's political rivals Defendants contend
that they did not specifically target Serenata to enforce town ordinanceshsiedd| they
wantedto protect the public from Serenata’s long history of violatioBefendantamoved for
summary judgmentarguing thathe applicablestatutes of limitationsbar Plaintiffs’ claims For
the reasons stated heretinge Court grants in part and denies in part Defendardson

Procedural History

The case before this Courtl(a Playita I') presentscommon issues of fact and law with

La Playita Cicerg Inc.v. Town of Cicerd“La Playita II'), 11-CV-5561,a casgending before
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Judge Dowin this district The relevantrather tortureghrocedural history of the two cases is as
follows.

On January 5, 2007, Cicero filed an emergency motiomrionjunction inthe lIllinois
Circuit Court of Cook County, Chancery Division, to shut down the second floor of Serenata,
alleging thatMeza operatedt without a valid building or occupangermit In the same suit,
Plaintiffs filed a counterclaim against Ciceom April 13, 2007 alleging § 1983 and state law
violations based oreventsthat had occurred betweeduly 2006 and April 2007. Wle the
counterclaim againsCicero wasapproaching trialin state court, Plaintiff fled a separate
complainton February 11, 2011n the Circuit CourtagainstDefendants, allegingdditional§
1983 and tort causes of action stemmirgriDefendants’conduct thahad occurred between
July 2006 and October 201 On March 11, 2011, Defendants removbat secondcomplaint
(spanning the time period from July 2006 to October 26d@he Northern District of lllinois,
which formed the instant lawsulta Playita L

Five months later, on August 11, 20Plaintiffs voluntarily dismissed theounterclaim
in the first state court actipmand an agreed order provided thatirttibaims ould be refiled in
the Northern Datrict of lllinois. Plaintiffs refiled the counterclainfspanning the time period
from July 2006 to April 2007as a complainin the Northern District of Illinoisfour days later
andthatcasela Playita Il, was assigned tdudgeDow.

Given the factual and legalmilarities of La Playita | andLa Playita Il, this Courtand
Judge Dowconducted goint hearing on February 13, 2012t the hearing, Plaintiff asked the
Courts to consolidate thevo case. In responseDefendants argued thabnsolidating the cases
would undermine their statute of limitations defenselLa Playita | becausethe chims

comprisingLa Playita |1 were filed four years after those filed i Playita 1. After much



discussionthis Court and Judge Dowmstructed the Defendants to file a motion for summary
judgment inLa Playita | based on the statute of limitation$he Court noted it would bim a
better position to determine how to proceeth the two casesnce it addressed timeerits of the
statute of limitations argumenmt La Playita L After the hearingDefendants filed a motion for
summary judgment based dretstaute of limitations for the claims asserted by Plaistiff La
Playita I.*

Factual Background?

Gerardo Meza owned Serenata RestauranBangrior to its closure in Decemb@009.
(Defs.”LR 56.1(a)(3) 1 1, 33) Larry Dominick isTown President and Liquor Commissioner of
Cicero. PIs.’ LR 56.1(b)(3)(C) T 1,5.) Dominick delegated the authority for issuing liquor
violations, fines, and suspensido the Deputy Liquor Commissioner, Paul Dembowski
(“Dembowski”). (Id. 16.) The following eents between the partiesok place over a fowyear
period, from November 2006 to October 2010. During this time pebDetendants accused
Serenataof numerous ordinance violationsPlaintiffs claim they were unfairly targetduay

Defendants because Mgezs Hispanic and showeslupport for Domirck’s political rival.

! The Court only addresses Defendants’ statuteimitdtions argumentwhich contendsthat

Plaintiffs’ claims should be dismissed to the extent that the claims arisé ewgntghat took place prior
to the applicable statute of limitations period. The Court does noessl@efendants’ substantive
challenge to Plaintiffs’ claims to the extent the claims arise owtonfluct that occurred within the
applicabe statute of limitabns period, thereby not triggering statute of limitations concerns.

2 Plaintiffs argue that because Defendants’ motion for summary judgneoes not cite
Defendants’ statement of faais several occasionPefendants have failed to comply witlocal Rule
(“"LR™) 56.1. (PIs.” Resp. Defs.” Mot. Summ. J. 3 n.A.R 56.1requires the statement of material facts to
consist of short numbered paragraphs with “specific references to the igffigavts of the record, and
other supporting materials[.]Defendantsstatement ofdctsconsists of short numbered paragraphs with
specific references to supporting materiatgl generallycomplies with LR 56.1. In determining the
undisputed material facts of the case, the Court releshe admissible poans of Defendants’ and
Plaintiffs’ statement of facts, rather thBefendantsmotion for summary judgmentFor these reasons,
the CourtrejectsPlaintiffs’ argument thaDefendants’ motion for summajydgment and statement of
facts should be stricken rffdailure to comply with LR 56.1. The Court, however, strikes | 4 of
Defendants’ statement of facts because Defendants fail tangiteupporting material for it.



Defendants, on the other hand, claim that they probale cause to issue the citations and were
acting to protect Cicero’s residstitom Plaintiffs’ repeated violations.

On November 10, 2006, an alleged disturbance occurred at Senenatech a secutty
guard was struck in the facéDefs.’ LR 56.1(a)(3)  13)Defendants issued Serenata a citation
for the incident. Id.)

In December 2006, Dembowski served Plaintifisthva notice of hearing for allegedly
serving alcohoto a minor (Pls.” LR 56.1(b)(3)(C) 1 8.)Plaintiffs deny that Dembowski had
probabé cause to issue the citatiofid.)

Later that month Dembowski served Plaintiffs with another notice of heariog
allegedly violating Serenata’s entertainment license by playing live musicy 9.) Then, o
New Year’'s Eve, Dembowski and Cicero Police Officers ordered all patrared Serenatan
the basis thathe second floor of theestaurantid not hae a valid permit. Id. 1 10; Defs.” LR
56.1(a)(3) 1 14.)

Four days later, o January4, 2007, Dembowskserved Plaintiffs with arorder of

closure for sevedaysand a motion for immediate closurePI.’ LR 56.1(b)(3)(C) 1 11% In

3 Plaintiffs object to Defendants’ LR 56.1(a)(3) 1 13, along with Defendatiter &R 56.1(a)(3)
statements based on citations and complaints issued to Serenata, as cgnsigtdimssible hearsay.
(Pls.’ Resp. Defs.” Mot. Summ. J. 3-4.) Hearsay is an out of court statement offeredet¢thgrawth of
the matter asserted. Fed. Ruid. 801(c). Here, however, the citations and complaints are offered to
demonstrate that Defendants made certain allegations against thefPlairii citations and complaints
are not offered to prove that the underlying factual allegations forrmmdasis of the citations and
complaints actually occurred. While Plaintiffs deny that Defendants ggesbealid grounds to issue the
citations, Plaintiffs do not dispute that Defendants issued the citatidnsoaplaints. Thus, Defendants’
LR 56.1(a)B) statements based on citations and complaints issued to Serenata deretbf@fthe truth
of the matter asserted and are deemed admitted to demonstrate thabisfemate certain allagons
against the Plaintiffs. The Court rejects Plaintiffs’rgument that Defendants’ motion for summary
judgment and statement of facts should be stricken for failure to rely on duenéssdence.

4 Defendants move to strike certdttaintiffs’ statement of facts (1$2L, 14, 15, 21, 26, 30-35, 37,
39, and 42) on several grounds, includititat the statenents are duplicative, violateederal Rule of
Evidencel002, are supported by Meza's ssirving affidavit, and contain improper legal conclusions.
(Defs’ Reply Supp. Mot. Summ. J. 34The Court will considerPlaintiff's statements that add additional
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responsePlaintiffs’ counsel appeared before the Cicero Liquor Commigsiernext day, and
the hearing officer ruled that Serenata could reop&h.(12.) later that dayhowever,Cicero
obtained arex parteTemporary Restraining OrdéiTRO”) prohibiting Serenata froraperating
the restauranafter alleging that the second floor of Serenatdso violated various building
codes. Id. 1 13; Defs.’ LR 56.1(a)(3) 1 15Five daydater, the Chancery Court dissolved the
TRO. (Pls.’ LR 56.1(b)(3)(C) 1 14.)

On January 12, 2007, just two days after the Chancery Court had dissolved the TRO
Cicero issued Plaintiffsramthercitation allegingthat Mezahadfailed to report an altercaticat
Serenatdo the Cicero Police Department. (Defs.’ LR 56.1(a)(3) 1 17.)

The nextmonth Demboveki suspended Plaintiffs’ liquor license for seven days pursuant
to 235 lllinois Compiled Statut& 5/7-5 for the November 10, 2006, and January 12, 2007,
incidents. PIs.’LR 56.1(b)(3)(C) 1 15.Plaintiffs contend that there was no immediate threat to
the welfare of the community, which is a required element of the statute, and & lveasin
scheduled for February 8.1d( 1 1516.) In responseSerenata filed an emengcy motion to
vacate the sevetiay suspension, but the suspension waeeld lecause Mezaould notappear
at the February 8 hearing(ld. 11 17-18.)

In late February 200Mezalearned of a new Cicero Liquor Control Ordinance which

required Serenata and other “A” liquor license holders to close at 11:00 jol.nfl 10.) When

information supported by admissible evidendeederal Rule of EvidencB002 is inapplicable because
Plaintiffs do not attempt to prove thentents of an original writing. nktead Plaintiffs contend hat
Defendants did not havadequateauseto issue the citations and complaints. Meza’'s sworn affidavit,
even if selfserving, may be properly considered as evidei®ese e.qHill v. Tangherlinj 724 F.3d 965
(7th Cir. 2013). While the Court does ric¢at Meza’s version of events contained in his affidavit as
undisputed material fact, the Court may rely on the affidavit toodstrate that Plaintiffs contest
Defendants’ version othe underlying factual allegations that form the basis of the citat&ord
complaints. Finally, the Court agrees that Plaintiffs’ statemefaad$ contain numerous inadmissible
legal conclusionsTo the extent it doeshé Court disregardbiem
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Serenata closed dfebruary27, 2007 shortly before 11:00 p.mCicero Police Officers were
waiting outside Serenata to see if Serenata would stay open past 11:00pfr0()

Serenata continued to come under scrutiny. On March 1, 200&0QPolice Officers
investigated arautomobileaccident and arrested the driver fiiiving underthe influence of
alcohol (Defs.” LR 56.1(a)(3)  19.) Edriver wasunder twentyone years of age, and the
Officer alleged that the driver had beservel alcohol at Serenata prior to the crashal.)(

The following month, Dembowski suspended Serenata’s liquor licensedbinerseven
days and served Plaintiffs with aadlditionalmotion for immediate closure duo the March 1,
2007, incident (Id. 1 20; PIs."LR 56.1(b)(3)(C) 1 21.)A hearing officer sustained the order
suspending Senda’s liquor license for seven daysPIg.’ LR 56.1(b)(3)(C) 1 22.) In response,
Plaintiffs filed an emergency TRO, and the Chancery Court issued a TRQirgjCicro from
closing Serenata.ld. 1 23.)

On April 13, 2007, Plaintiffs filed a counterclaim in responseCicero’s January 5,
2007, motion fora TRQ claiming thatthe liquor citationsSerenataeceived between July 2006
and April 2007wereissued by DiEendantsn retaliation forMezaspeaking oupublicly against
Dominick and because Meza is Hispani®efs.’ LR 56.1(a)(3) 11 222, Ex.L toid. § 22.)

Even after Plaintiffs filed their counterclainmefendants continued to iss&®erenata
citations. In July 2007, Cicero charged Serenata witpaidtickets andoostng a sign without a
permit; both charges were later dismiss€Bls.’ LR 56.1(b)(3)(C) 11 224.) On SeptembetO,
2007, Cicero sustained thrdiguor citationsthat had been issued d&egember 26, 2006,
December 31, 2006, and January 12, 2007, against Serenata and issued an order revoking its
liquor license. I@.  26.) Serenata’s liquor license was confiscated the next day, and on

September 12, 2007, the Cicero police ordered Serenata clésefi2q.)



Less than a month latethe lllinois Liqguor Commission ordered that Serenata was
entitled to an automatic stay of the revocation of its liquor licenkk. §(29.) OnJanuary?,
2008, thelllinois Liquor Commission reversed Cicés revocationof Serenata’s liquor license
and instead instituted a telay suspension.Id. 1 30; Defs.” LR 56.1(a)(3) 1 23.The lllinois
Liquor Commissioreventuallyupheld the January 12, 20@itation(Defs.” LR 56.1(a)(3) 23,
but found thatthe Cicero Liquor Commissionad failed to providsufficient proof to support its
findingsas to the other two citationgPIs.’ LR 56.1(b)(3)(C) 1 30.)

Defendants persisted in their investigation of Serenata. On January 31, 2008
Dembowskiconducted an undercover sting operation at Serenata, and an individual under the
age of twentyone was able to order alcoho(ld. § 31.) As a result of the sting operation,
Dembowski served Plaintiffs witlget another order suspending Sarata’s liquor license for
seven days.(Id. 1 32.) On April 21, 2008, a hearing officer suspendedn@ta’s liquor license
for thirty days andssueda $2000.00 fine. Id. 7 33; Defs.” LR 56.1(a)(3) T 24.)

Shortly after the thirtyday suspension had been lifted, Dembowski cotetl another
undercover sting operation at Serenataagalinaccused Serenatd serving alcohol to a minor.
(Pls.” LR 56.1(b)(3)(C) 1 34.)This sting operation resulted in another tholgy suspension of
Serenata’s liquor license andaher $2000.0@ine. (d. § 37;Defs.” LR 56.1(a)(3) 27.) The
following month, the lllinois Liquor Commission upheld the April 21, 2008, suspension of
Serenata’s liquor license but cautioned the Cicero Commissioner to fptaxecase within a
sevenday closure p@od to protect against the appearantaliscriminatoryuse of itssummary
closure authority. (Pls.’ LR 56.1(b)(3)(C) 1 35.)

In late July 2008,Plaintiffs’ counsel complained before the Cicero Liquor Commission

that other liquor establishments inc€o were not receiving as sev@enaltiesas Serenatéor



similar violations (Defs.” LR 56.1(a)(3) 29.) About three months later, on October 28, 2008,
the Cicero Liquor Commission conducted an investigation of Serenata and issiiatioa c
alleging that no manager was on dutyd. (f 30.) Tis incident resulted iget anotheisevenday
suspension of Serenata’s liquor license and a $500.00 fohe Pks.’ LR 56.1(b)(3)(C) 1 39.)

When Meza attempted to renew Serenata’s liquor license in Dbeer2008, hewas
unable to do sdbecauseCicero hadentered default judgment on various Administrative
Ordinance citationsalthoughMeza alleges Cicero previously agreed that it would dismiss the
citations. Pls.’ LR 56.1(b)(3)(C) 1 40.)

Defendants comued to investigate Serenata for ordinance violations in 2009. In April
2009, Cicero Police again searched Serenata based on a report that a group of untierage gi
were drinkingat Serenata, but thmlice did not find a group of girlgr any underageraking.

(Id. 1 44.)

On July 24, 2009, Cicero Police came to Serenata and told thi@z2icerowas closing
Serenata because Serenata did hate a valid business license(ld. T 45.) Police
Superintendentori Lelis told customers they had to leave, and the customers weigiveot
time to finish their food or pay their billsld() Afterwards, Meza signed a settlement agreement
in which he agreed to close Serenata for several days, pay a fine, and wailarasyelated to
the citation for operating without a business licer(&efs.’ LR 56.1(a)(3) 1 32.)

Five days after Cicero Police closed Seren&taminick issied Serenata yet another
$500.00fine and a ive-day suspension afts liquor license for not having a valid business
license. PIs.’LR 56.1(b)(3)(C) 147.)

On October 3, 2009, Dembowski, Officer Larry Polk (“PoJkgnd Serge Rocher

(“Rocher”) conducted another sting operation and accused Serenata of serving alcohol to two



underage women.ld.  48.) WhenMeza askedor theidentification of the womerDembowsk
and Polk refused.Id. 1 49.) There was aensuingaltercation betweeMeza, Dembowski, and
Rocher, and Polk arrested Mealieging that Mezdattereddembowski and Rocher.d( 1 ®-
51.) Dembowski issued Serenata a citation as a result of the incident, anthdateronth, on
October 13, 2009, Cicero issuadotice of hedng seeking the revocation of Serenata’s liquor
license. [d. 11 5556.)

The following month Meza’'s bank foreclosed on the property at Serenata, and on
December 27, 2009, Meza was fordedclose Serenata.ld( 11 5758.) Meza waseventually
found guilty of one countf battery ad not guilty of the other coumin September 14, 2010, and
on October 28, 201Qvleza’s motion for a new trial fanis batterycitationwas granted. I4.
59.)

Discussion

Federal Rule of Civil Procedure 56(a) provides that summary judgsappropriatdéor
cases in whichthere is no genuine dispute as to any material fact anthtvant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party has the initial burden of
establishing that there is no genuine issue of material faetotex Corp. v. Catretd77 U.S.
317, 322 (1986). Once the moving party has sufficiently demonstrated the absence of a genuine
issue of material fact, the nonmoving party must then set forth specificstagtving there are
disputed material facts that must be decided at tithlat 321-22.

Plaintiffs assertthree § 183 causes of actierequal protection, First Amendment, and
due pocess-against Defendants. The statute of limitations in § 1983 cases is governed by the
state lawlimitationsperiod in personal injury action®ay v. Maher662 F.3d770, 772 (7th Cir.

2011). In lllinois, the statute of limitations for pensal injury actions is two years under 735



lllinois Compiled Statut&® 5/13202. Id. at 773 Ashafa v. City of Chi 146 F.3d 459, 461 (7th
Cir. 1998).

The statute of limitationfor a § 1983 claim Beginsto run when a reasonable plaintiff
knew or should have known of facts that would support a charge of discrimination.”
Kuemmerlein v. Bd. of Educ. of Madison Met8xch. Dist, 894 F.2d 257, 261 (7th Cir. 1990).
“[T]he proper focus ison the time © the discriminatory act not the point at which the
consequencesf the act became painful.Kelly v. City of Chi, 4 F.3d 509, 512 (7th Cir. 1993)
(citing Chardon v. Fernandez454 U.S. 6, 8 (1981)). For acts outside of the statute of
limitations, the continuing violation doctrine may allow “a plaintiff to get reliefaddimebarred
act by linking it with an act that is within the limitations period. For purposes of the limgation
period, courts treat such a combination as one continuous act tisatvéhin the limitations
period.” Garrison v. Burke165 F.3d 565, 569 (7th Cir. 1999) (internal citation omitted).

Plaintiffs also bringhree tortcauses of actieamalicious posecutionabuse of process,
and intentional infliction of emotionalistress—against DefendantsThe Illinois Tort Immunity
Act provides a ongear statute of limitations for actions “commenced against a local entity or
any of its employe¢g” 745 Ill. Comp. Stat10/8-101(a) (West 2010)see also Hobbs v.
Cappelluti 899 F.Supp. 2d 738, 7662 (N.D. Ill. 2012). Becaughe Defendants are comprised
of a local entity, the Town of Cicero, and its employees, Plaintiffs’ tortesao$ actionsare
governed by a ongear statute of limitations.

Defendants contend thBtaintiffs’ § 1983 and tort causes of action are bacmdpletely
by thetwo and oneyear statute of limitationsOn the other handPlaintiffs contend that, to the
extent that their claims are based ugeents that occurred outside of the statute of limitations

such eventstill may properly be considered under the continuing violation doctiantiffs

10



filed suit onFebruary 11, 2011, in Cook County Circuit Court, and Defendants removed the case
to the Northern District of Illinois Thus,the operative da with respect to Plaintiffs’ 81983
claims is February 11, 2009, and the operative date with respect to Plainéfés’lat tort
claims is February 11, 2010. With these dates in mind, the @auews each of Plaintiffs’
claims in turn
. § 1983 —-Equal Protection Claim

In their equal protection clainPlaintiffs allegethat Defendantsdiscriminated in the
enforcement of ordinance violations against Plaintiffs. In theaf, Plaintiffs clarify that their
equal protection claim ibased on three thaes (1) an orchestrated campaign of harasnt
against Plaintiffs; (Rselective enforcement based on the exercise of Plaintiffs’ First Amendment
rights and (3) race discrimination (Pls.” Resp.Defs.” Mot. Summ. J. 9.) For the reasons
discussed belp, to the extent that Plaintiffs’ equal protection claims arise out of etletttook
place prior to Februgrll, 2009, the Court holds that such claims are barred by the statute of
limitations.

A. Claim Based Upon a Orchestrated Campaign of Harassment

Plaintiffs assert a “class of onefqual potectionviolation and allegethat Defendants
haveengaged in a campaign of harassment by targ8gmgnatand repeatedly issuing citations
for ordinance violationgfter Meza hadstopped supporting Dominigidlitically in July 2006.
Plaintiffs complain of “an orchestrated campaign of official harassmentetir@gainst [them]
out of sheer malice.”Esmail v. Macrang53 F.3d 176, 179 (7th Cir. 1995Because Plaintiffs
knew or should have known of théiclass of one’equal potection claimprior to February 11,

2009,this claim isbarred by the twayearstatute of limitations.
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From July 2006 through April 2007, Defendants issued Serenata citations for numerous
alleged violations, including serving alcoholntonorson multiple occasionwiolating the terms
of its entertainment liceesrefurbishing the second floor without a business license, and failing
to report an altercation(PIs.’ LR 56.1(b)(3)(C) 198, 9,11; Defs.’ LR 56.1(a)(3) 11 15, 17, }19.
Defendants also ordered all patrons out of Serenata on New Year's Eve, enactdidancer
that required Serenata to close at 11:00 p.m., and waited outside Serenata to seeld it w
violate the new ordinance.PIg.” LR 56.1(b)(3)(C) 11 10, 19. 20.Jurthermore, Defendants
ordered Serenata clakéor seven days and obtainedeanparteTRO prohibiting Serenata from
operating thesecond floor of the restauraid. 1 11, 13)both of which were later dissolved by
an administrative hearing officer atite lllinois CircuitCourt, respectively.Id. 1 12, 14.)

Based on these events, Plaintiffs filed a counterclaim against Datenaia April 13,
2007, alleging in part that “[sice in or about July 2006 and continuing to the present, Cicero
has engged in acampaign of harassmeand frivolous filings against Serenata in violation of
Serenata’s due process aglal protection righ{s]” (Verified Counterclaim § 5x. 3 toPIs.’
LR 56.1(b)(3)(C) (emphasis added)Count | of Plaintiffs’ countercia is labeled § 1983 -
Equal Protection Violationsand state§[t]he actions of Defendant against Plaintiff violated its
rights guaranteed under the Fourteenth Amendment to the United States Constitaitié? a
U.S.C. § 1983.” Ifl. T 17.) Not only did Plaintiffs know that they had a “class of orqual
protection claimdue toDefendants’ allegedampaign of harassmepttior to February 11, 2009,
Plaintiffs actually asserted their “class of one” equadtgrtion claimin their April 2007
counterclaim.

Based upon their owounterclaim it is apparent that Plaintiffs knewhat the pre

Febuay 11, 2009, events gave rise dd‘class of one’equal potectionclaim. But, even if
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Plaintiffs had not filed the counterclajithe Court finds that a reasomalpersonshould have
known of the claim prior to February 11, 2009. Indeed, in addition to the events described
above, Defendantscontinued to target Serenati@m April 2007 through February 2008y
issuing numerous additiona&itations for ordinance violations and orders for closure. For
examplejn July 2007 Cicero charged Serenata with failing to pigiets and for posting a sign
without a permit those charges were later dismisse®Is.( LR 56.1(b)(3)(C) 11 224.) In
September 2007, Cicero issuan order revoking Serenata’s liquor license and Cicero Police
ordered Serenata closete revocation ordawas later reversed.Id( 11 2627, 30.) Dembowsk
conductedmultiple undercover sting operatiom$ Serenatdetween January 2008 and May
2008, which resulted in additional suspensions of Serenata’s liquor licemdef(3132, 34,
37.) Plaintiffs’ counsel evergomplained before the Cicero Liquor Commissioduly 2008that
other liquor establishments in Cicero were not receiving esrasefa penalty as Serenafar
similar violations (Defs.” LR 56.1(a)(3)] 29.) Despite thisin October2008, the Cicero Liquor
Commissionissued Serenata aaliton for having no manager on duty, and this incident resulted
in a severday suspension of Serenata’s liquor license and a.@3€fe. (d. ¥ 3Q PIs.’ LR
56.1(b)(3)(C) 1 39.) And, in December 2008, Meza was unable to renew Serenata’s liquor
license because Cicero hahtered default judgmerdn various Administrative Ordinance
citations,even houghMeza believed thaticero previously agreed thidiese citations would be
dismissed (PIs.” LR 56.1(b)(3)(C) 1 40.)

All told, Defendants targeted Plaintiffs dozens of times with sting operations, various
citations forordinance violations, liquor licenses suspensions, and orders tobeltvgeenJuly
2006 and February 2009. The liquor license suspensions and orders to close were often

overturned, and Plaintiffs continued ¢aim the Defendants had no legitimate reason to target
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Serenata.Given the numerous incidents between Defendants and Serenata, a reasonable person
in Plaintiffs’ position would have been on notice tehehad a “class of onegqual potection
claim for “an orchestrated campaign of official harassment directed against [thermf sheer
malice” prior to February 11, 2009%smail 53 F.3d at 179Thus,Plaintiffs’ class of one equal
protection claimbased orDefendants’ actias prior toFebruary 112009, isbarred by the two
year statute of limitationsSeeGarrison, 165 F.3d at 5609.

B. Claim for Selective Enforcement Based on Exercise of First Amendment

In alleging an equalrptection violation, Plaintiffs also assert a selective enforcement
selective prosecutionglaim against Defendants. A selective prosecution clairactionable
“where the decision to prosecute is made [] in retaliation for the exercissoatttutional right,
such as the right to free speech[Esmail 53 F.3d at 179. “It is appropriate to judge selective
prosecution claims according to ordinary equal protection standawiayte v. U.$.470 U.S.
598, 608 (1985). For reasons similar to Plaintiffs’ “class of cetgial potection claim,the
Court concludes thalaintiffs knewor should have known of their selective prosecugqgoal
protecton claimprior to February 11, 2009.
In their April 2007counterclaim Plaintiffs asseddequal potectionclaims, alleginghat,

“Town President Larry Dominick and the Town of Cicero have engaged in a camgfaign
retaliation against business, empleye and residents for speaking out publicly about the
political corruption by this administration.” (Verified Counterclaim 1 5, 8, Exa Bl$." LR
56.1(b)(3)(C).) Plaintiffs also alleged in their counterclaim that “Plaintiff suffered compeasabl
injury and harm as a result of the denial of rights guaranteed to it pursuant to the First
Amendment to the United States Constitutionfd. ( 24.) The counterclainmdicates that

Plaintiffs were aware of their selective prosecution claim based on theARiestdment at the
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time of Defendants’ acts. Furthermore, the dozens of actions undertaken by Defexfti
Meza stopped supporting Dominick in July 2@@6uld put a reasonable person on notice of the
retaliation claim. Thus, Plaintiffs’ selective enfoementequal protectionclaim, based on
Defendants’ actios prior toFebruary 112009, isbarred by the twayear statute of limitations.
SeeGarrison, 165 F.3d at 569.

C. Claim for Race Discrimination

As a final component to their equal protection clafhaintiffs allegethat Defendants
discriminated against Meza and issued citations to Serenata because ofriezal® show a
violation of equal protection based on race, “plaintiffs must prove that the defenaeiiss
had a discriminatory effednd were motivated by a discriminatory purpos€havez v. lll.
State Police251 F.3d 612, 6336 (7th Cir. 2001). For reasons similar to Plaintiffs’ “class of
one” and selective prosecution equal protection claims, the Court concludes thafkaietw
or should have knowof their racebasel equal protection claindue tothe actions that took
placeprior to February 112009.

Again, in their April 2007 counterclaim, Plaintiffs assgttequal protection violations
and allegd, “Town President Larry Dominick and the Town of Cicero have engiagagattern
and practice of discriminating against Hispanics and minority employees adentsesof the
Town.” (Verified Counterclaim 1 %, Ex. 3 toPIs.’ LR 56.1(b)(3)(C).) Plaintiffs also alleged
that “Town President Larry Dominick and other higinking Town ofCicero officials have
referred to Hispanics in Precinct Captain Meetings and elsewhere as ‘Wetbacksghand o
racially derogatory and offensive terms.{ld.  7.) The counterclaimdemonstrateghat
Plaintiffs were aware of Defendants’ alleged practice of racial discriminatiah thar

correspondinggqual protectiorelaim prior to February 2009 The dozens of actions undertaken

15



by Defendantsagainst Plaintiffs combined with Plaintiffs’ belief that Defendants had
discriminaed against Hispanicgsould alsoput a reasonable person on notiehe racebased
equal protection claim.Thus, Plaintiffs’ racial discriminatiorequal protection claifrbased on
Defendants’ actios prior toFebruary 112009, isbarred by the twayear statute of limitations.
SeeGarrison, 165 F.3d at 569.
D. Plaintiffs’ Arguments

In response, Plaintiffs contend thdl) their claims are not barred by the statute of
limitations becaus¢he continuing violation doctrerappliesto the extent that their claimese
based on pr&ebruary2009 conduct(2) they are not required to amend theamplaint after
every actionabléncident; and (3Pefendants are barrdtbm contesting the applicability of the
continuing violatim doctrineby the mend the hold and waiver doctrines. (PIs.” Resp. Defs.’
Mot. Summ. J. 4-9.) These arguments are unavailing

First, Plaintiffs contend that the pfeebruary 2009 events still can be considered under
the continuing violation doctrine The Seventh Circuit noted that the continuing violation
doctrine is “misnamed” becausather than allow a plaintiff to sue for an ongoing violatite,
doctrineinsteadallows a “suit to be delayed until a series of wrongful acts blossoms into an
injury on which suit can be brought. . It is thus a doctrine not about a continuing, but about a
cumulative, violatior. Limestone Dev. Corp. Vill. of Lemont, Ill, 520 F.3d 797, 801 (7th Cir.
2008) (internal citation omitted). Continuing violationsare typically found in workplace
harassment cases in whifkjhe first instance of a coworker’s offensive words or actions may
be too trivial to count as actionable harassment, but if they continue they nmyadlyereach

that level and then the entire serieactionable.” Id.
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Plaintiffs do not demonstrate a continuing or cumulative violation. Defendanigédlle
conductdid not suddenly blossom into an actionable equal protection claim after Febiyary
2009 Instead, Plaintiffs were awa of their claim when they filed a counterclaim against
Defendanton April 13, 2007, alleging equal protection violations based on numerous incidents
from July 2006 through April 2007. Plaintiffs cannot now contend #flabf Defendants’
actions prior to February 11, 2009, were too trivial to form the basis of an equaliprobtéaim.
While Meza may have clodeSerenata within thdwo-year statute of limitations periqd
Plaintiffs still cannotestablish a continuing violatiorSee Chardopd54 U.S. at 8 (noting that
determining whenhte statute of limitations beging run in a 8 1983 actiofthe proper focus is
on the time of the&liscriminatory act not the point at which theonsequencesf the act became
painful”). Furthermorethe continuingviolation doctrineapplies bnly if a reasonable person in
the position of the plaintiff would not have known, at the time the untimely acts occurried, tha
she had a claifrj” Garrison, 165 F.3d at 569.As explained in greatletail above,Plaintiffs
knew or should have knowthatthey had an equalrgtection claimbased upon the events that
took place prior to February 11, 2009, and thus the continuing violation doctrine does not apply.

Plaintiffs cite several cases in an attemptatgue that the caimuing violation does
indeed apply. Thesecases are distinguishableln Wolf v. City of ChicagoHeights the
defendants allegedly conspired to demolish a piece of property in order tondhatei against
minorities, and the district court denied defantd’ motion to dismiss plaintiff’'s discrimination
claim on statuteof limitations grounds. 828 F. Supp. 520 (N.D. Ill. 1993). The court held that
the plaintiff could not have reasonably known abdihte defendants’alleged discrimination
because “[d]efethants never stated publicly that they were trying to exclude Afdecaaricans

and Mexicans” and the plan was allegedly “devised and executed secrédlydt 52324.
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Unlike the plaintiff in Wolf who did not know about defendants’ covednspiracy Plantiffs
knew or should have known of Defendants’ equal protection violations as evidenced by
Plaintiffs’ counterclaim and the constant targeting efeBata by Defendantsin Heard v.
Sheahanthe Seventh Circuit allowed a plaintiff's cruel and unusuaighunent claim for denial
of medical care to proceed under the continuing violation doctrine and noted it “would have been
impractical to allocate the plaintiff's pain day by day[.]” 253 F.3d 316, @20 Cir. 2001).
Heard is distinguishable because ipk#fs were aware of their equal protection claim prior to
February 9, 2011, and a court could have calculated Plaintiffs’ damages based on finasdfees
lost profits. See also Savory v. Lyqr&9 F.3d 667, 672 (7th Cir. 2006) (declining to appby
continuing violation doctrine because plaintiff was aware of the violation of his @ghihe time
of the injury and distinguishing plaintiff's injury frorhleard which “involved the failure to
provide needed medical treatment to a state prisoner”).

Plaintiffs also citeseveral cases, includingsmail v. Macrang53 F.3d 176 (7th Cir.
1995), andJnionPac. R.R. Co. v. Vill. of S. BarringtoNo. 96 C 1698, 1998 WL 102517 (N.D.
lIl. Feb. 23, 1998), in arguing “the entire course of Defendants’ condoetessary to prove the
‘orchestratd campaign™ of harassment.(Pls.” Resp. Defs.” Mot. Summ. J. 10, . 12[A] n
orchestrated campaign of officiabtassment directed against [plaintiffs] out of sheer nialice
may form the bds of an equal protection ¢a. Esmail 53 F.3d at 179. He casesited® by
Plaintiffs, however, address the admissibility of evidence, not whether Plaintiéigual
protection claim isbarred by the statute of limitationsWhile acts outside the statute of
limitations period maye admissibleas evidence under certain circumstances, determining when

a 8 1983claim accrues is a separate issand he statute of limitationsbegins to run when a

° SeePls.” Resp. Defs.” Mot. Summ. J. 12 (citihat'l R.R. Passenger Cprv. Morgan 536 U.S.
101 (2002)Geinosky v. City of Chi675 F.3d 743 (7th Cir. 2013cherer v. Balkema@40 F.2d 43717th
Cir. 1988); andNVoodruff v. Wilsond84 F. Supp. 2d 876 (S.D. Ind. 2007)).
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reasonable plaintiff knew or should have known of facts that would support a charge of
discrimination.” Kuemmerlein 894 F.2d at 261 Plaintiffs conflate these two concepts, and
Plaintiffs fail to demonstrata continuing violation.

Plaintiffs also citeMcKenzie v. lllinois Departmemtf Transmrtation, 92 F.3d 473, 482
83 (7th Cir. 1996), for the proposition that “Plaintiffs are not required to amend their complaint
every time a new incident occurs after the filing of the origoomhplaint.” (Pls.” RespDefs.’

Mot. Summ. J. 7.)But McKenzieinvolved a claim ofliscriminationand regéliatory actionn the
employment context Thee, theplaintiff had filed a charge of discrimination before thgual
Employment Opportunity CommissicgiEEOC”) without alleging retaliation McKenzie 92
F.3d at481 The courtnoteda “Title VII plaintiff need not allege in an EEOC charge each and
every fact that combines to form the basis of each claim in her comg@ah@llowed the claim
for retaliation that “arose after the charge of discrimination had been fidbepioceed. Id. at
481-82(intermal quotationomitted) In thatsituation, the court found théonly a single filing
was necessary to comply with the intent of Title[\II 1d. at 482 (internal quotation omitted).
Such facts are readily distinguishable from the circumstances here.

Finally, Plaintiffs claimthat Deferdants are barred by the mend th@d and waiver
doctrines from arguinghat Plaintiffs’ claims do not constitute a continuing wrongd.hese
argumentgio not warrant much discussion. The mend the hold doctrine forbids a defendant in a
breach of contract suit from changing defensesisnthpplicable to Plaintiffs’ § 1983 and tort
causes of actionSee Ryerson Inc. v. Feas. Co, 676 F.3d 610, 614 (7th Cir. 2012) (internal
citations omitted). As to waiver, Plaintifs argue that “Defendants cannot now make the

argument that the allegations are tibered when they have previously agreetave the same
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allegations fom the original counterclaim +i&ed in federal court and consolidated with this
case.” (Pls.” Rep. Defs.” Mot. Summ. J. 8-9.) This argument is overstated.

When Plaintiffs voluntarily dismissed their April 2007 counterclaim on August 11, 2011,
Defendantsever agreedo waive a statute of limitationslefensan La Playita L (Order, Ex. 9
to id.) Furthermore, Defendantmly agreed to waivees judiata and claim splittingdefenses
as to thenewaction. (Id. 1 4.) The new action formeta Playita Il, the case currently before
Judge Dow, notta Playita L Thus, Plaintiffs’ waiver arguments do not apply.éoPlayita L

[I. 81983 —First Amendment Claim

Turning to Plaintiffs’ 81983 claim predicated upon the First Amendnidaintiffs allege
that Defendants targeted Serenata for citatiohsrdinance violationgn retaliation for Mezs
support for and associatiowith Dominick’s political rival. In order to establish a First
Amendment retaliation claim, Plaintiffust show that their constitutionally protected speech
was a substantial or motivating factor in Defendants’ retaliatory act®pegla v. Hull 371
F.3d 928, 935 (7th Cir. 2004).For reasons similar to Plaintiffs’ equal protection claims,
Plaintiffs knew or should have knowrmf their First Amendment retaliationlaim prior to
February 11, 20009.

Referring again taheir April 2007 counterclaim, Plaintiffs assed a First Amendment
retaliation claim and allege “Town President Larry Dominick and the Town of Cicero have
engaged in a campaign of retaliation against business, employees, dadtsesir speaking out
publicly about the political corruption by this administration.” (Verified Courgércl] 8, Ex. 3
to Pls.’ LR 56.1(b)(3)(C).) Plaintiffs also alleged that “[b]y Defendant’s actionsinfifa
suffered compensable injury and harm as a result of the denial of righésigeal to it pursuant

to the First Amendment to the United States Constitutiofd’ {( 24.) These allegations along
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with the numerous other actions that were taken by Defenddtds Mezahad stopped
supporting Dominick in July 2006 woulthveput a reasonable person on notice that Defendants
were retaliating against Plaintiffs for the exercise Mdéza’'s right to free speech. Thus,
Plaintiffs’ First Amendment claignbased orDefendants’ actios prior toFebruary 112009, is
barred by the twayear statite of limitations. Garrison, 165 F.3d at 569.

1. § 1983 -Due Proces<Claim

Plaintiffs also assert a 81983 claim alleging violationstloéir due process rights
Specifically, Plaintifs contend that Defendantfl) seizd Plaintiffs’ liquor license wibhout due
process; (2prohibitedPlaintiffs from presening witnesses at an April 12, 200f[earingin an
effort to close Serengtand (3) improperly presesd hearsay evidence at an August 29, 2007
hearingin an effort to close Serenatén short,Plaintiffs arguethat Defendants depriveédemof
proceduraldue procesgrotections when seizing their liquor licenged issuingthe various
orders of closureSee Matthews v. Eldridgé24 U.S. 319, 332 (1976) (“Procedural due process
imposes constraints no governmental decisisnwhich deprive individuals of ‘libey’ or
‘property’ interests”). In making such a claim, Plaintiffs musiemonstrate “a cognizable
property interest, a deprivation of that interest, and a denial of due prod&skd v. Shelton
623 F.3d 447, 452 (7th Cir. 2010).

The three events that form the basis of Plaintiffs’ procedural due process atlaim
occurred prior to February 11, 2009: (1) Plaintifiguor license was revoked September 10,
2007; (2)the first hearing at issueok place ompril 12, 2007; and (3)he second hearing at
issue occurred on August 29, 2007. Because Plaintiffs do not point to any events thatl occurre
afterFebruary 11, 2009hatgave rise to their due process claim, Plaintiffs’ due process claim is

barred by the twayear statute of limitations.
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Seeking to circumvent a ruling on the merRaintiffs attempt to voluntarily dismiss
their due process claim in a footnote in their opposition to Defendants’ motion for summary
judgmentstating “Plaintiffs due process claim is subsumed in Plaintiffs’ Equal Pratecind
First Amendment claims. For this reason, Plaintiffs voluntarily dismiss Count Il (Due
Process).” (Pls.” Resp. Defs.” Mot. Summ. J. 1 n.Ihe Court rejects Plaintiffattempt to
voluntarily dismiss Count IIf.

IV.  Malicious ProsecutionClaim

Plaintiffs alsobring a state law malicious prosecution claim against Defendaslieiging
that Defendants falsely accused Meza of battery. A malicious prosecution claimesether
plaintiff to show that (1) “the defendant brought the underlying suit maliciously and without
probable cause”; (2) the action was terminated in plaintiff's favor; and (3) kpgarg. Cult
Awareness Netwonrk Church of Scientology Iiht 685 N.E.2d 1347, 1350 (lll. 1997). Meza was
found not guilty of one count of battery on September 14, 2BIKY (R 56.1(b)(3)(C) 1 59.),
and Plaintiffs filed suit less than a year later, fegbruary 11 2011. Plaintiffs’ malicious
prosecution claim is therefore timely amdt barred by the orgear statute of limitations.
Assuming, however, that the Court would grant their mot@nsummary judgmenas to the

federal claimsDefendants ask the Court to decline to exercise supplemental jurischegon

6 Because Defendants have already filed a motiosdmmary judgment, absent consent, Plaintiffs

may dismiss this claimdhly by court order, on terms that the court considers proper.” Fed. R. Civ. P.
41(a)(2). The dismissal of a plaintiff's action “under Rule 41(a)(2)itkinvthe sound discretion afie
district court[.]” Kovalic v. DEC Int'| Inc, 855 F.2d 471, 473 (7th Cir. 1988). Plaintiffs’ request, which
spans a mere twenfgur words in the form of a footnote, is hardly enlightening. Givenfact that the
complaint was filed over two years ago, summary judgment has been filed byeféedaénts and
Plaintiffs’ insufficient explanatin, the Court denies Plaintiffs’ request to voluntarily dismiss their due
process claim. See Pace v. S. Express.Cd809 F.2d 331, 334 (7th Cir. 1969) (expiag factors
justifying denial of plaintiff's request to dismiss without prejudice intlgd‘defendant's effort and
expense of preparation for trial, excessive delay and lack of diligence on the plagt @hintiff in
prosecuting the action, insufficieaxplanation for the need to take a dismissal, and the fact that a motion
for summary judgment has been filed by the defendant”).
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Plaintiffs’ statelaw claims. Because Plaintiffs’ federaqual protection and First Amendment
claims will survive to the extent they arise out of events that took placeafter February 11,
2009, the Court shall maintasupplemental jurisdiction over Plaintiffs’ mabeis prosecution
claim.

V. Abuse of Proces€laim

Additionally, Plaintiffs assert an abus#-process claim,alleging that Defendants
improperly used provisions of the Liquor Control Act to shut down Serenata. An abuse of
process claim requires@aintiff to allege “(1) the existence of an ulterior purpose or motive;
and (2) some act in the use of the legal process not proper in the regular prosecution of the
proceedings Ewert v. Wieboldt Stores, Inc347 N.E.2d 242, 243 (lll. App. Ct. 1976).

As abasis for their abuse of process claiaintiffs allegethat Defendants improperly
issued citations and prosecuted actions before various governmentalibaahesffort to force
Plaintiffs to close Serenata. The statute of limitatioreniabuse oprocess action “commences
to run from the date that the last act giving rise to the cause of action has acaiigwhll v.
Capital Fed. Savof Am, 508 N.E.2d 363, 367 Here, Defendants’ issuance of a citation or
commencement of prosecutia the last act giving rise to Plaintiffs’ abuse of process claim
Seeid. at 365, 368(holding plaintiff's abuse of processmuse of action accrugdt the latest,
when defendant filed its amended complamdt when defendants nawited plaintiff from the
lawsut).

Defendants contend that the issuance of citations and proseccéionot support an
abuse of process claias a matter of law (Defs.” Mot. Summ. J. 12 Even assuming that the
citations and prosecutior®uld support an abuse of process claRtaintiffs do not allege any

issuance of citations or prosecutiong the Defendants after February ,12010. In their
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statement of facts, Plaintiffs assert that Defendants last issued Serenataraant&ctober 3,
2009, and Defendants lassued a atice of hearing seeking the revocation of Serenata’s liquor
license on October 13, 2008PIs.” LR 56.1(b)(3)(C) 9 55-56.) Because Plaintiffs do not point
to any events that occurred &ebruary 112010, or later that form the basis of their abuse of
process claim, Plaintiffs’ abuse of process claim is barred by thgeamestatute of limitations.

In responsePlaintiffs citeAllen v. City of Chicagdor the proposition that the statute of
limitations for an abuse of process claim does not begirrun until the underlyinglegal
proceedings are terminated. No-®86127, 2009 WL 4506317 (N.D. Ill. Nov. 30, 2009)he
plaintiff in Allen filed suit for abuse of process two years after his arrest and about seventeen
months after the criminal proagiags were terminated in his favold. at * 7. Thus, inAllen,
the plaintiff's abuse of process claim was barred by theyeae statute of limitations by any
measure, and the court did not hold that the statute of limitdiegiasto runwhen the cminal
proceedings are terminatedAssuming Plaintif§ can evenestablish an abuse of process claim
based on Defendants’ citations or prosecutiting statute of limitations for Plaintiff's claim
beganto runwhen Defendants issued a citation or commempeesecution against Plaintiffs, and
Plaintiffs’ abuse of process claim tisereforebarred by the ongear statute of limitationsSee
Withall, 508 N.E.2d at 365, 368.

VI.  Intentional Infliction of Emotional Distress Claim

Finally, Plaintiffs allegethat Defendants’targetingof Serenata focitations based upon
allegedordinance violationsand criminal battery chargenstituts an actionable claim for
intentional infliction of emotional distress (“IIED”). An IIED claim requires plaintiff to
demonstratehiat (1) the defendant’'s conduct was extreme and outrageous; (2) the plaintiff

suffered severe emotional distress; and (3) the defendant knew that severe énistresa was
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certain or substantially certain to result from its condudiller v. Equitabe Life Assurance
Soc'y of U.S.537 N.E.2d 887, 888 (lll. App. Ct. 1989).

In lllinois, “a cause of action ‘accrues’ when facts exist that authdinezdoringing of a
cause of action.”Khan v. Deutsah Bank AG 978 N.E.2d 1020, 1028 (lll. 2012). Plaffs
allegethey suffered severe emotional distress as a resbDiefeihdants’ extreme and outrageous
conduct which consisted of improperly targetir@laintiffs for: (1) various citationsand
administrative proceedingand(2) criminal batterycharges The last time Defendants targeted
Serenata focitations or an administrative proceeding, howewas October 13, 2009, when
Defendants issued a notice of hearing seeking revocation of Serenata’'didiguge. (Pls.’ LR
56.1(b)(3)(C) ¥ 56.) Thus, Rtaiffs’ IIED claim based on Defendants’ targeting Serenata for
citationsand administrative proceedingst the latest, accrued @ctober 13, 2009, and i$
barred by the ongear statute of limitations.

To support their IIED claimPlaintiffs also allege that Meza was falsely accused of
criminal battery andvas found not guiltypn September 14, 201®ecause Plaintiffs’ complaint
was filed less than a year after Meza was faustdyuilty of battery, Plaintiffs IED claim based
on Defendants’alleged malicious prosecution of Meza is not barred by they&as statute of
limitations. See e.g.Carroccia v. Andersar249 F. Supp. 2d 1016, 1028 (N.D. Ill. 2003) (noting
“llIED claims based on facts alleged in parallel claims for malicious prosacatioue only
when state criminal proceedings are terminated”).

Plaintiff's IIED claim based on Defendants’ alleged targeting of Serenataitédions
and administrativeproceedings, however, is barred by the -gear statute of limitations.
Plaintiffs argue that Defendants’ last act occurred on May 14, 2012, when Defendantsetismiss

the remaning charges against Plaintiffs and that their entire IIED claim is not bbgréte
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statute of limitations. (Pls.” Resp. Defs.” Mot. Summ. J. .J4 While a contnuing violation
theory may be cognizable in an IIED context, a continuing violation is measurewrfiiyjuing
unlawful acts and conduct, not by continual ill effects from an initial vaidt Pavlik v.
Kornhaber 761 N.E.2d 175, 187 (lll. App. Ct. 20p(internal citation omittedj. As explained
above, Defendants’ last alleged unlawful act of targeting Serenata ocoaré@atober 13, 20009.
In dismissing the remaining charges against Plaintiffs, Defendants toadthanlawfully, act in a
way that fomed the basis of Plaintiff's IIED claim, nor somehow put Plaintiffs on ndkiae
they had an IIED claim. Defendants’ allegedly tortious conduct that formed the basis of
Plaintiff's IIED claim, began in 2006 and ceased on October 13, 2009, when Detdadgeied
Serenata for the last time.
Conclusion

For the reasonstated hereinthe Courtgrantsin part and denies in part Defendants’
motion for summary judgment B9]. Plaintiffs’ due process (Count Ill) and abuse of process
(Count V)claims are copletely barred by the statute of limitations. Plaintifqual protection
(Count I) and First Amendment (Count Il) claims based on Defendants’ actionsogfebruary
11, 2009, are also barred by the statute of limitatiéHaintiffs’ IED (Count V) claim based on
Defendants’ targeting of Serendta ordinance violations and other penaltigslso barred by
the statute of limitations.Plaintiffs’ equal protectiorand First Amendment claimbased on
Defendants’ actiomon or after February 11, 2009, along with Plaintiffs’ malicious prosecution
claim (Count IV) may proceed. Plaintiff's IIED claim based on Defendants’ malicious

prosecution may also proceed.

! Pavlik involved allegations of sexual harassmdashta context in which courts have found better

suited for continuing viations. Seee.g.Limestone520 F.3d at 801 (noting continuing violations are
typically found in workplace harassment cases in which “[t]he first instafi@ coworker’s offensive
words or actions may be too trivial to count as actionable harassment, but ifotiteyue they may
eventually reach that level and then the entire series is actionable”)
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SO ORDERED ENTER: 3/11/14

ﬁj@&

JOHN Z. LEE
United StatesDistrict Judge
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