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Order Form (01/2005)

United States District Court, Northern District of Illinois

Name of Assigned Judge REBECCA R. PALLM E@Eﬁfgtting Judgeif Other

or Magistrate Judge than Assigned Judge
CASE NUMBER 11 C 1904 DATE July 12, 2011
CASE U.S. ex rel. Herman Nitz (#N-08438) vs. Keith O. Anglin, et al.
TITLE

DOCKET ENTRY TEXT:

Respondent’s motion to dismiss [10] is granted in gadtdenied in part without prejudice; Petitioner’'s motion

to oppose that motion [14] is denied. Petitioner’s regisedeave to respond [18} granted. His motion t
voluntarily withdraw [15] is granted as follows: Petitiorsedirected to advise tlo®urt within twenty-one da
whether he wishes to: (a) drop han-exhausted claims and proceed only on his claim that the sentence ifnposec
violated the Eighth Amendment, or (b) have this casgestpending complete exhaustion of state court remgdies
as to all claims raised in his federal habeas patitif Petitioner should decide to abandon his non-exhatsted
claims and proceed with this case, he must submit an amended habeas petition (plus a judge’s copy).

B [For further details seetext below.] Docketing to mail notices.

STATEMENT

Herman Nitz, a state prisoner, has filggt@ase petition for a writ of habeas corpus pursuant to 28 UJS.C.
8 2254, Petitioner challenges his 2008ttkkehviction on the grounds that: (1) prosecutors failed to disglose
exculpatory evidence, in violation Bfady v. Maryland, 373 U.S. 83 (1963); (2) trial and appellate counsel yvere
ineffective; (3) the trial court imposed an excessive bail amount; and (4) the “double enhancerpent” o
Petitioner’s sentence was improper. This matter isbélfe court on consideration of Respondent’s motign to
dismiss the petition for failure of Petitioner to exhausestatirt remedies prior to seeking federal habeas reglview
[10].

An inmate who seeks to challenge a state comwiainder 28 U.S.C. 8 2254 must first exhaust his fstate
court remedies as to all his claimSee Rosev. Lundy, 455 U.S. 509 (1982). A federal court may not grarnt an
application for a writ of habeas corpus from a prisdredng held in state custodyless he has exhausted fhis
available state remedies prior to seeking federal habeas @bekales v. Mize, 565 F.3d 373, 380 (7th Cv:
2009) (citing 28 U.S.C. § 2254(b)(1)(A)). A habeas petgr must fairly present each constitutional claif to
the state courts through one contple®und of state-court reviewd., citingMalonev. Walls, 538 F.3d 744, 758
(7th Cir. 2008).

In the case at bar, Petitioner specifically stated on his petition that “all grounds raised in this petitfpn [hac
been presented to the highestirt having jurisdiction.” $ee Petition, p. 6., 1 2.) Petitioner now asserts that he
was “confused” at the time he drafted the petition and admits that he did not present all claims to the highe
(CONTINUED)
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STATEMENT (continued)

court; he also concedes that he eetgdd to mention certain avenues of relief he had pursued in state
Petitioner seeks either to be allowed to proceed dBrhdy claim (which does not appear to have been exhau
or to voluntarily withdraw his petitionyithout prejudice, while he completdee state exhaustion process. If
reply brief, the State, in turn, argues that Petitioner leepurally defaulted on most of his federal claims beg
it is now too late to seek state review. A succegsdat-conviction petition was evidently dismissed at the
court level but is currently on appeal.

Petitioner appears to have exhausted just one claim: that the court imposed a disproportionatg

court
sted)
its
ause
trial

sent

(twelve years) for the crime of theft from a house ofshigp. The exhaustion rule requires a district cou
dismiss a “mixed petition” containing both exhausted anexhausted claims, “leaving Petitioner with the ¢

tto
ice

of returning to state court to exhaust his claims @moénding or resubmitting the habeas petition to presenf only

exhausted claims to the district courRbse, 455 U.S. at 510see also Carroll v. Austin, No. 07 C 2547, W
4294737, *2 (N.D. lll. Nov. 28, 2007). Petitianis advised that if he should decide simply to drop any

10N-

exhausted claims at this juncture, the abuse of the writ doctrine may bar a second or successive habgas p

raising those claims at a later daee 28 U.S.C. § 2244, Rule 9 of the [Rsi Governing Section 2254 Cases

In

other words, convicted persons generally have only one wynjityrto challenge their conviction in federal cofjrt.

In sum, Petitioner is directed tafamm the court within twenty-one ga whether he wishes to: (1) di
all non-exhausted claims and proceed/am his excessive sentence claim (in that event, Petitioner should
amended habeas petition on the court’s form); or (2) aestly of this case pending exhaustion of state
remedies as to any claims not previously presented to the state courts.

As final concerns, Petitioner, a highly experiencedditg, is reminded of basic filing requirements:
must (a) provide the court with the original plus enptete judge’s copy of every document filed, including
exhibits, and (b) include a certificaiéservice with every court filing showing that a copy was mailed to opp
counsel. Petitioner is additionally cautioned to be comlglétethful and accurate ihis court filings. Rule 1
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of the Federal Rules of Civil Praderes provides for the imposition of séions for making false representatigns

to the court.
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