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Before the Court is Petitioner’s request for a certiéiaait appealability [17]. Because the Court previously

denied a certificate of appealability @amit granted Respondent’s motion to dismiss (see [15], at 8-9), the(Court
construes Petitioner’s request as a motion for reconsiolera-or the reasons statieelow, the motion [17] i$
respectfully denied.
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W[ For further details see text below.]

STATEMENT

Back in 2000, Petitioner Kelley Toney was convicted of first-degree murder in lllinois state court md was
sentenced to 30 years in prison. His subsequmeads were unsuccessfuh 2006, Toney filed a petiti
for state post-conviction relief, which was dismasélis appeals were again unsuccessful.

On March 28, 2011, Toney filed a petitiorr Bowrit of habeas corpus. In response, Davis moved to digmiss,
arguing that Toney’s petition was untimely. Qanuary 23, 2012, the Court granted Davis’'s mo}ion,
dismissing Toney’s petition with prejudice. [See 14, 15, Th¢ Court also specifically declined to cerfify

any issues for appeal pursuant to 28 U.S.C. § 2253(c)(2). [See 15, at 8-9.] Toney subsequenily filed
“Request for Certificate of Appealability.” [17.] eBause the Court already hasdered a decision on tlfis
issue, it construes Toney’s request as a motion for reconsideration.

Federal Rule of Civil Procedure 59(e) provides that fija}ion to alter or amend a judgment must be filel no
later than 28 days after the entry of the judgmenitie Court entered judgment on January 23. Toney did

not file his motion until March 9. As a result, the motion is deemed to be presented under Federd| Rule
Civil Procedure 60(b). Sekalano v. Nw. Med. Faculty Found., In273 F.3d 757, 762 (7th Cir. 2001).
An additional procedural wrinkle is that Toney filachotice of appeal on May 22. [See 18.] Generally, “a

district court is divested of jurisdion once a notice of appeal is filedAmeritech Corp. v. Int'l Bhd.
Elec. Workers, Local 21543 F.3d 414, 418 (7th Cir. 2008). However, “[d]istrict courts possess li
authority to deny Rule 60(b) motions while an appeatill pending, allowing the court of appeals to
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STATEMENT

its resolution a final one, knowing that a district court has no desire to amend its ridingt419.

Here, the Court has no desire toeam its ruling. Toney deepoint out that page 3 of the Court’s opinfon

states that Toney did not “file a reply” to Dawshotion to dismiss. In fact, Toney did fileesponsdo the|
motion; Davis did not file aeply. Significantly, the Court did in fact consider Toney’s response, W
asserted that his federal habeas petition was timely because his state post-conviction petition “ref

hich
Start[ec

the one-year federal clock. [15 at 5 (citing Petition&&sponse at 2).] The Court rejected this arguinent

because Toney sought state post-conviction relief wielt #fe one-year federal statutory period expired.
Apart from that minor clarification, Toney presentsargument in his request that even remotely pro

grounds for relief under Rule 60(b), either in regartheodisposition of the petition or whether a certifi
of appealability should issue. Accordingly, his motion for reconsideration [17] is respectfully denied.
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