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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANNA B. ISBELL ,
Plaintiff,
V. Case Nol11C 2347

JOHN CRANE, INC.,

e e

Defendant.

MEMORANDUM OPINION AND ORDER

Anna Isbell (Tsbell') brings this action against her former employer JGrame Inc.
("Crane), chargingt with violations of state and federal law for actions that culminated in its
August 26, 200%ermination of Isbell More spedically, Isbell claims thaCraneis liable under
the Americans with Disabilities AtADA," 42 U.S.C. § 12117(a)) and part of the lllinois
Human Rights Act"(llinois Act,” 775 ILCS 5/101for failing to accommodate her disability
and also under Title VII of the Civil Rights Act of 1964 itle VII, 42 U.S.C. § 2000(e)) and
another part of th#linois Act (775 ILCS 5/2-102jor retaliating against her after she
complained of that discrimination to the Equal Employment Opportunity Commission
("EEOC). Isbell also charges Crameéth sex discrimination under Title VII and stdhother
provision of thellinois Act (775 ILCS 5/1-10}%

Eachside has now broughtFed.R. Civ. P. ("Rule") 56 cross-motion for summary
judgmentas to liability with Craneseéing judgment on all claims and Isbell on all save those

alleging sex discriminatioh. Isbell has coupled her motion with a motion to strike Crane's

1 Abbreviations "I"for "Isbell' and"C" for "Crane"are used in citations throughout this
opinion. Thudsbellsand Crang' memoranda in support of their respective motions for
(continued . . .)
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LR 56.1 statement of facts that seeks to support Cram@sary judgmennotion. For the
reasons set omore fully below Isbells motionto strikeis deniedwhile the parties'
crossmotionsfor summary judgmerdre grated in part and denied in part.

Motion T o Strike Cran€'s LR 56.1 Statement of Material Facts

Beforethis opinion proceed® a recitatiorof the factual background tie caseit first
needs to speak tebells motion to strikeCranes LR 56.1 statement of facts due to a variety of
alleged abuses. Crdasubmissiomeflectsits counsel's obvious misunderstanding of both the
proper formandthefunction of such statements. LR 56.1 statements should be concise and
include the facts that are both undisputed and material to the disposition of the casatr&st,
no one could seriously argue that C. St. § 96, for example, is "shhéddncisé: Itisa
Six-page excerpt quoted in its entirety- from Isbells deposition testimony.

Indeed, @anés entire statement is bloated with unnecessary facts and extensive
guotations, frequently squeezing several distinct assertions into the sagrajgaralo pick a
representative exampl€, St. § 70 (record citations omittegpds

In September 2008, Wasser asked Derby to provide a list of the start times for the

employees in the materials laboratory. Derby responded to Wassailsvith a
list of the actual start times (when an employee typically arrived as aptmwse

(footnote continued)

summary judgment are citéd Mem. --" and"C. Mem.--". Responses to tse memoranda use
the abbreviation of the memorandum to which they respond preceded by "x R.," with the "x"
denoting the author of the responsgbells andCranes respective LR56.1(a)(3) statements in
support of their motions for summary judgmangcited”l. St. {--" and"C. St. --." Isbells
additional statement of facts in oppositiorCi@nes motion for summary juagent is cited

"I. Add. St. I-". Responses to LR 56.1 statemesiisilarly use the abbreviation of the
statement to which they respond preceded by "x R.," with the "x" denoting the auther of t
response. When this opinion cites statements ofdatiftion to the response is omitted if the
response simply admits the facts alleged. Finldhglls"Motion To Strike Certain Facts
Contained in Defendant Jolgrane Inc.'s Local Rule 56.1 Statement of Undisputed Material
Facts in Support of Its Motion for Summary Judghéntited"l. M. Strike {--".
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when they were supposed to arrive) and indicated that Isbell's typical wogk hour

were 10:00 a.m. to 6:30 p.m. Sometime thereafter, Wasser informed Derby that

he wanted the employees in the materials laboratory to work a uniform schedule
from 8:30 a.m. to 5:00 p.m. Wasser changed the start time for employees in the
materials laboratory to better align with customer needs. A number of internal
customers had complained to Wasser about issues pertaining totthe on-

delivery of Ganés products.

That contains multiple assertions of fabat while related, should not have been grouped
together under a single paragraph heading.

Such combinations obfuscatehat than clarify the individual facts, compelling the
respondhg partyto admit or deny only portions of any given paragraph and making it more
difficult for this Court to identify thepecificfacts that are in dispute. Moreov€ranes
characterizatiof several of thee assertions particularly by contrasting Isbé&lIstart time with
when she wasupposed to arrive- has inserted an unnecessary dispute intottierwise
uncontested fact that Wasser asked for and was provided withsisble#duleof 10 a.m. to
6:30 p.m.

Craneis also guilty of supplying numerous facts that are wholly irrelevant tatsn.
Excessive quotations fronr&hes employee handbook (C. St. 1 17-20) or other employees' job
descriptions (C. St. 11 35-36) add nothing to the discussion. While not every fact provided in an
LR 56.1 statement negedobe mentioned irthe accompanying memorandum of Jaliae
inclusion of many such facts evidently unimportant to disposition of the motiershouldat a
minimumgive counsel pause.

Cranés repeated attempts to advance its own factual and legal arguménits Wik 56.1
statement subvethe purpose of those statements, which is to assist the court in identifying

whether any issues of material fact exist. While it is well within this Godidcretion to

enforce LR 56.1 strictly (Bordelon v. Chicago Sch. Reform Bd. of Trs., 233 F. 3d 524, 527 (7th
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Cir. 2000) is typical of a host of cases so holding), to do so here wewieonly todelay
unnecessarily the ultimatiBsposition of the case.

In sum, what this Coursaidabout motions to strike in Gittings v. Tredegar Corp., 2010

WL 4930998, at *1 n.4 (N.D. Ill. Nov. 29, 201®) equally true here:

Such motions are pretty much a waste of time and effort, becausintirisis of

course aware of the applicable rules and will not consider noncomplying

materials.
Because it is possible albeit with significant difficulty-- to discern the disputed issues from
Cranés filings, this Court declines to impose the harsiafig of strikingCranes entire response
and will instead proceed with its analysis of the evidence. What follows in ttettaddy
lengthyFactssection comes from statements that are undisputed by the parties.

Facts
Cranemanufactures, sells and services engineered sealing systems for a wide

range of industries (C5t. 11). Critical toCranes business is its ability to ship products on a
tight schedule because a significant portion of its clierparticularly those in the oil and gas
industry-- must suspend their operations while waiting for replacement part<irane
(C. St. 1139, 41). Completed parts typically arrive aa@es lab by 7a.m.,but before they can
be shipped they must undergo a series of ingpetieginning with positive material
identification (PMI") testing (C St. 1 40) Isbell andCranedispute whether otime delivery
simply required completion of the PMIs in time for overnight shipping or whethse tiests had
to be completed as quickly as possible so that there would be time for additionalanspeact
the afternoon (C. St. §42; 1. R. C. St. 1 42), but that dispute is not mé@teatas,

outcome-determination) in light of the substantive rulings announced later in thisnopini



In April 2003 Ganehired Isbell to work in its Materials Laboratory as a chemical
engineer, a position she held until her August 26, 2009 (I. St. 1 1). Among Isbell's various
job duties were providing services forabes other departmentsiiiternal customet$ and
conducting PMIs on Crane's products (C. St. 1 32).

In May 2005 Isbell began experiencing difficulty functioning in the early morningshour
(I. St. M 15-16). Upon examinatioshe wasliagnosed with Adult Attention Deficit Disder
("ADD") and Bipolar Disorder and was prescribed a number of medications to treahtimem
of which significantly improved her ability to function in the early morning bex#usy did not
kick in until several hours after she awoke (I. St. 11 15*I\ihen Isbell was hired heegular
hours were from 8:30 a.m. until 5 p.m. (C. St. § 46), but in February 2006 she bagare tat
work somewhat latefl. St. { 11).Brent Gross'(Gross), her acting supervisor at the time,
evidently made no objection whehe started to come in later in the morning€ 154).

In September 2006 James Derbi@€rby') was hired as a new laboratory manager and
became the direct supervisor of three full time employéssell, Ron Kleck (Kleck") and Greg
Siosin ('Siosirt) (1. St. 1 20; I. Add. St. 1 5). Isbell asked Derby if she could continue to arrive
at work at 10 a.m- as she had been doing at that point for abounonths-- and he voiced no
objection so long ashewould completéner projects on time (5t. I 21; C. St. 1 62

In June 2007 Derby asked Isbell for a note from her doctor to support her request for a
later start time, angheaccordingly provided him with a letter from Dr. Lakshmi Martin (C. St.

1 63) saying that "[s]he would greatly b&h&om a flexible work schedule to accommodate her

? Isbell and Cranelispute exactly how long it should have taken for her prescriptions to
take effectand also whether it would have been reasonable for Isbell to take them earlier in the
morning (C. St. 11 59-61; I. R. C. St. 11 59-6Ihat dispute is not materiédr the same reason
as stated at the end of the first paragraph infhcdssection.
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challenge with focus & attentidh.Isbell and @anedispute whether her 10 a.staring time --
permitted by Derby until October 2008was a mutually acceptable arrival time for Iskell
average workday, or whetheinstead it was merely an-ageded allowance (I. St. § 21; C. St.
1 62. Butin any event it is not disputed that Isbell was allowed to start her workdaysoyn10
without objection from Derby and without being held in violation cdri&s attendance policy
(I. St. 7 21; C. St. 1 62).

In September 2008 James Wass@/dsse't) took over the material science lab and
became Derly direct supervisor, requesting that Derby provide him with a list of thengtart
times for the employees in the lab (I. St.26-27. Derby complied, listing Isbédl typical work
hours as 1@.m.to 6:30 p.m.although he did not tell Wasser about Iskedtated medical reas
for her schedule (C. St. §;70St.  28). Evidently prompted by Wassdréightened emphasis
on attendance, on October 7, 2008 Derby established uniform working hours of 8:30 a.m. until
5 p.m.for Isbell as well ashe rest of the employees in her & &t. T 71)

In response to Isb&lobjectiorto that changeDerby informed her that the new schedule
was effective immediately and that her previous note from Dr. Martin would drea@fto Jan
Tuton ("Tuton’), Cranés administrator in charge of disability leave and accommodations (C. St.
197, 7). Isbell promptly submitted forms to Tuton requestinrgr@ewed medical
accommodation {lrst request) to start her wortay at 10a.m.(C. St. § 72).At Tutons request
Isbell also submitted a form from Dr. Deepak Kapoor, who had taken over for Dm lslsrti
Isbells treating physician in the fall of 2008.(St. 1 56). That form answeretiether it was
necessary for Isbell to work less than a full schelylstating'She needs to work night or
evening shift as the meds make her drowsy during the(@ayst. { 72). Tuton themsked

Dr. Kapoor to elaborate in a followup questionnaire, to whichKapoorreplied on December 8
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that Isbell could not perform the essential functions of her job withdatex 'Shift or starting
laté' and that a start time 610 AM would be optimal” (C. St. § 77).
Isbell was expected to start work at 8:30 auimile waiting forCraneto reach a decision
about her request forranewedaccommodatiomalthough she informed Tuton thats causing
her performance to suffer &t. 1 34, 37, 54 Duringthat timeframelsbell hadtrouble
arriving on timeunder the newly changed schedgempting Antonio Cabellero ("Cabellero,"
part ofCranes human resources departmdntremind her of henewly mandatedtart time and
to emphasize the importance of her punctuality (C. St).f ABhough Gane's #endance policy
allows for its employees to arrive up to 30 minutes late"gsaae periotiprovided that they
make up that time in the same week (I. St1Y] it is unclear from the record whether Isbell was
arriving after the grace perig@hen measured from the new 8:30 a.m. requirement) in late 2008.
On January 5, 2009 Cabellero officially responded to Isbell's request, informitigahe
they-- Cabdlero, Derby, Wasser and Walter BurddtB(rdorf,” Cranés human resources
directo) had decided to give her a 9:15 a.m. start time for 60 days, at which panevthe
reducecacaommodation would be revisited (C. St. {1 80). When Isbell inquired why she could
not continue to have a start time of 10 a-mvhich hadeffectivelybeen allowed without
objectionfor the2-1/2yearperiod leading up to October 2088Cabellero replied that one
reason was that it would place an undue hardshiprane(C. St. § 81). Isbell tried to comply
with her nevly designated start time, but over the following months she had increasing difficulty
in arriving at work on timen those termgl. St. § 56). Even with the benefit of the 30 minute
grace periogdfor the firsttime Isbell began to accrue points for violati@ganes attendance
policy when she arrived after 9:45m, prompting Derby to speak to her about correcting her

tardinessC. St. 1 86).



In March 2009 Dr. Eric Gall diagnosed Isbell with a jaifffecting disorder"€hlers
Danlos") for which she was prescribed medication (I. St. § 58). Based on that didghel
again requested that shepmrmitted to start work at 10 a.\as a renewed medical
accommodation ("second request") (I. St. § 5%an€promptly requested that Dr. Gall fill out a
medical questionnaire pertaining to Istseiecond request, to which he replied that the necessary
accommodation would be to "[w]ork out a satisfactory (mutually) schedule if po$sildter to
complete her work(C. St. § 83). On May 4, 2009 Cabellero informed Isbell that her 9:15 start
time -- still in force from her first request also served as a reasonable accommodation for her
second request (I. St. 1 66). While #eesond request was ming Isbell continued to have
difficulty arriving at work by 9:4%.m, for which she continued to lassessedoints for
violating Cranes attendance policy (I. St. | 70).

In early April 2009 Isbell asked for a new human resources generalist tagredds
her because she was dissatisfied with her interactions with Cabellerojenlpathat he had not
followed up with her within 60 days of the decision on her first request (1.63). fAfter
Burdorf refused to rassign Cabellero, Isbell filedcharge againstranewith the EEOC
alleging discrimination based on her disabilityiolation ofthe ADA andbased on hesex in
violation of Title VII (I. St. 162). In June 2009, after meeting with Burdorf, Derby arah€
counsel, Cabellero issd€ranes response to Isbdlfirst EEOC complaint (I. St74-75).

Isbell filed a second EEOC complaint agai@sineon July 14, 2009chargingdisability
discrimination pursuant to ADA and retaliation pursuant to Title VII (I. St.  87).

MeanwhileCranerepeatedly sought increasingly specific medical documentation of
Isbell's disabilities as they pertained to her esifor renewecaccommodations. dreevaluate

Isbell's reduced 9:18.m. accommodatigrCranesent her a followup medical gstionnaire for
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her physiciani( St.  64). Dr. Kapoor responded on May 2009 C. St. { 85)statingin
pertinent part:
Q. If you recommend a modified start time as an accommodation, please describe
in detail the specific reasons why such a modisiedting time is medically

necessary?

A. Her acceptable time on most days should be 10 AM as the medicines don'
kick in for ADD & BiPolar.

Q. Ms. Isbell has informed the Company that a modified starting time is

necessary because she is required to take medications that cause her to be unable

for work for about two hours. Is this an accurate representation? Will tkike be

case indefinitely? If not, for how long? Is there any medical reason vghyskkll

could not take the medications earlier in the day so that she could arrive at work at

her departmerg’'normal starting time of 8:30 a.m.?

A. [S]hould be reevaluated yearly appears to be permanent condition.

Cranethen sent yet another questionnaire to Dr. Kapoor in June 2086fically asking
him to clarify whether Isbell could take her medications earlier in therdasder to comply
with an 8:30a.m.startng time (C. St. {1 87-88), to which he replied:

Due to her condition she has trouble waking up early so she ctakaot
medication at earlier time.

Still unsatisfied, in July 2009 Burdorf, Cabellero and Tuton asked Isbell to undergo an
independent medical examination to verify whether there was a medical necedsgy fo

delayed start time (I. ST 79-80). Isbell complied, underggian eamination by Dr. David
Hartmanon August 4, 2009 (I. St. 11 85-88, 92-93), based upon which Dr. Hartman responded in

pertinent part:

® Dr. Kapoor's emphasis on "ndt" St. Ex. EE) vas curiously omitted frorranes
submission quatig that languaged. St. { 88).
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With better symptomatic control, Ms. Isbell should be able to begin work at the
requested hour. At present, however, until her symptoms are under better control,
| concur with Dr. Kapoos statement that Ms. Isbell has credible psychological
justification for starting work somewhat later.

Throughout thosevents Isbell repeatedly arrived at work after @a4h. andCrane
continued tassess penalfpoints in accordance with its attendance policy (I. St. 1 70, 89,
95-96). Due to her accumulation of those poiGisnessued Isbell a written warningn
May 4, 2009 and a final warning on June 18 of the same year (C. St. 194). Finally on the
afternoon of August 26, 2009, upon Cabelleamd Derby recommendatiqgrCraneterminated
Isbell for violating its attedance policy (I. St. 1 97

In 2010 Isbell filed a third charge agaigsane with the EEOC, asserting 1)
employment discrimination based upon sex and disabilit{2ndetaliatory discharge (I. St.
1 100). After exhausting her administrative remedies (Compl. ExsBéll filed this action

Summary Judgment Standards

Every Rule 56 movant bears the burden of establishing the absence of any genuine issue

of material fact Celotex Corp. v. Catrett77 U.S. 317, 322—-23 (1986)). For that purpose courts

consider the evidentiary record in the light most favorable to nonmovants and draw all

reasonable inferences in their favbegch v. Crown Cork & Seal C®82 F. 3d 467, 471 (7th

Cir. 2002)). Courts "may not make credibility determinations, weigh the evidendecide
which inferences to draw from the fdtis resolving motions for summary judgment (Payne v.
Pauley 337 F. 3d 767, 770 (7th Cir. 2003)). But a nonmovant must produce more timene"
scintilla of evidencéto support the position that a genuine issue of material fact exists, and
"must come forward with specific facts demonstratirag there is a genuine issue for trial

(Wheeler v. Lawsorb39 F.3d 629, 634 (7th Cir. 2008)). Ultimately summary judgment is
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warranted only if a reasonable jury could not return a verdict for the nonmovant (Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986)).

As with anysummaryudgment motion, this opinioaccepts each nonmovanversion
of any disputed facts, but only so long as it is supporyegdord evidence. Where as here
crossmotions forsummaryjudgment are involved, the principles of Rule 56 demand a dual
perspective that this Court has sometimes described asliknuss to each motion the
nonmovant's version of any disputed facts must be credited, an arrangement thatesomet
causes the denial of both motions.

Disability Discrimination Claims -- Failure To Accommodate

Both Isbell andCranehave moved for summary judgment on Isbell's ADA Himtbis
Act claims thaiCranefailed to accommodate her disabilitiemsonablafter her first and second
requests. lllinois haadopted the federal framework for analyzing employmentichgtation

actions under the lllinois AcZaderaka v. || Human Rights Comm'n, 131 lll. 2d 172, 178-79,

545 N.E.2d 684, 687 (1989); s€eruwgqi v. Cit Group/Capital Finlnc., 709 F. 3d 654, 659 (7th

Cir. 2013)). UndeEEOC v. SeatsRoebuck & Co., 417 F. 3d 789, 797 (7th Cir. 2005), to

establish a claim for failure to accommodate Isbell must show that (1) she ifiadjua
individual with a disability(2) Crane was aware of her disability ai3) Cranefailed todeal
with her disabilityby a reasonable accommodatidBoth parties agree that Isbell had a disability
of which Crane s aware, but they dispute whetheai®s modified start time of 9:15 a.m.
really 9:45a.m.because of the grace periodonstituted a reasonable accommodation and
whether Isbell was ‘&ualified' person with a disability.

It is important to understand that cases brought under the ADA present a meaningful

and critical-- difference from those that invokéher federal artdiscrimination legislation: No
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employer is obligated to make a special adjustment in an employee's workingposrokcause
(for example) he or she is Africalamerican or older or a woman, while by contrast the ADA
requires the employeo provide a reasonable accommodation that will enable the "disabled"
employee (that is, one who meets that statutory definition) to perform his abhefFhus

Congress has evinced special solicitude for the working person who must cope with @ifeb des
his or her statutorily-described disability.

In addition to that across-the-board component of ADA litigation, this case qoses
unusual- perhaps unique circumstance. Before a change in management at Crane triggered
the sequence of events raad in the lengthffactssection of this opinion, Craried already
madea reasonable accommodation to enable Isbell to do herflmbsome 21/2 years it had
accommodated the latstarting work schedule that she had requested to meet her specsal need
for the performance of her job responsibilities. No real reason has been prbiféfeane as to
why a new management broom, who (not incidentally) had no prior knowledge otlspettial
arrangement or of the needs that had prompted it, shoulttibedeto start by subjecting her to a
onesizefits-all timing sweep. Indeed, as already indicated in the preceding paragretph, s
uniformity of treatment is precisely what the underlying purpose of the Alp&teej

Thus both parties really miss the mark by focusing their attention on theoquafsti
whether a start time of 9:15 a.m. was reasonable. Because Crane had alreadyeasm®hble
accommodation a few years earlier when it permitted Isbell to start her woskt 8@ a.m., the
guestion beames instead whether it was reasonable for Crane to withdraw that existing
accommodation. Without evidence that Isbell's later timetable was pkatiagdue burden on
Crane, the answer to that question is plainly "no." Even if the record containgeriaima

suggestion that her later start time was making it difficult for her to meet Craasinable
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expectations- and it would be an undue stretch to draw such an inference from the +ecord
Crane's obligation under the ADA was to work with Isbeldgust the existing accommodation
in an attempt to correct those problems, not simply to alter the accommodation ttilede

At the risk of repetition (which this Court deems justified because coungbkfparties
focused on the issue of reaabie accommodation from a differeand less relevant,
perspective), it should again be remembered that Wasser made the decision taagpiyna
start time of 8:30 a.m., made applicable to other employees, to Isbell as well without a
knowledge of the prior history or of her disabilityand that was so despite the fact that Isbell
had already furnished other Crane people with documentation of her disability nmoeeytbar
before. That beingo, the ensuing half step backward to a 9:15 a.m. stegtds well as later
demands for medical documentation months after receiving Isbell's regigeststhing to cure
Wasser's- and hence Crane'sunilateral retraction of Isbell's pexisting reasonable
accommodation.

To shift to another issue, Cramargument that Isbell cannot avail herself of ADA
protections because she is nogaadlified’ person with a disabilitis also unpersuasive. For that
purposethe"qualified' requirement calls for Isbell to be aliteperform the essential functions
of her job despite her disability, with or without an accommodation (42 U.S.C. §12111(8)). On

that scoreAmmons v. Aramark Uniform Servs., Inc., 368 F. 3d 809, 818 (7th Cir. 2004) (internal

bracketsomitted) has reconfirmed several factors to be considereiiermining whether a
particular task is an essential function of a job
the employe's job description, the employer's opinion, the amount of time spent

performing the function, the consequences for not requiring the individual to
perform the duty, angdast and current work experiences.

-13 -



Cranecontendghat the timesensitive nature of Isb&lduties- particularly PMI testing
of parts that needed to be delivered as soon as posgilidele her presence in the early morning
essential, and thatternal customers complained if Isbell did not finish her work on time.
Though Isbell disputes the existence of such complaiats] though this Court does not accept
her version for purposes of the current cross-motisbg]l makes the poirthat arrivingbefore
10 a.m. was not critical to her job in light of the fact that she had performed her dthigsatv
start time for over two years without serious isslibough Derby, her boss, stated in his
depositionthat Isbells work needed to be done as early as possdtell's written job
description does not spify any particular scheduteand it will be recalled not only that there
was no written record of any problems in that regard but also that sheveasassessed any
negative points on that account.

In short, Isbell and Crane do not truly dispute the adequacy of Isbell's job perferasanc
such. So the issue is not really whether Isbell was ogalibr purposes of the ADA, bugather
whether retaining the piexisting accommodation for her disability placed an undue burden on
Crane. And because she had been successfully performing her duties withraestari® a.m.
for over two years, Crane has failed to creatgraaterial- that is, outcomeleterminative-
issue of fact as to that question.

Cranealso attempts to call to its alde en banc majority opinion BEEOC v. Yellow

Freight Sys.Inc., 253 F. 3d 943, 948-49 (7th Cir. 20@H) standindor the proposition that

regular attendance is generally an essential job requiremetitaremployers need not

* While Derbyhas referred toomplaints in a performance review that he had received
from internal customers about Isbell's ability to get her work done on timpefsannel file is
devoid of any such written complaints (C. St. 1 67; I. R. C. St. § 67).
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accommodate erratic or unreliable attendari®et such attemptekliance is misplaced because
the issue heris not as it was in that casehethererratic and unexplained absenteemmthe

part of a disabled employee must be toleradbed rathemwhether it was essentigdr Isbell -- a
totally reliable employea terms of absenteeismto perform her duties in the early morning.

Nothing even resemblintpe Yellow Freighsort d nonperformance is implicated here.

Crane has presented no evidence at all that it was unable to maintain its produetilohesc
adequately when Isbell was starting her work day at 10 a.m., much less tsathrielays

might have been caused by Isbell's schedule. Crane's reliaNef@m Freightis wholly

misplaced.

Because the undisputed facts, ewdrenconstrued in Crane's favor, demonstrate that
Isbell could and diddequately perform her essential duties for over two years with the
reasonablaccommodation of a 10 a.m. start time, Crane's sudden replacement of that start time
with a more onerous schedule without considering her known disability plainly constituted a
unreasonable failure to continue to accommottatdisability under the ADA.Hence this
Court grants Isbell's motion for summary judgment as to Counts |, Il, VI #rahtl denies
Crane's crosmotion on those counts with prejudice.

Retaliation Claims

Under the burden-shifting framework announceMabonnell Douglas Corp. v. Geen

411 U.S. 792 (1973), Isbell must first establigiriena faciecase of retaliation by showinfgat
(1) she engaged in statutorily protected expres$i)rshe suffexd an adverse employment
actionand (3) there is a causal link between the pradeexpression and the adverse action

(Dickerson v. Bdof Trs. of Gnty. Coll. Dist. No. 522, 657 F. 3d 595, 601 (7th Cir. 2011)).

Isbells EEOC complaints and her subsequent termination following her accumulation of points
-15 -



under Ganés attendance polioylearly satisfy the first two prongdeaving at issue only the
alleged causal connection between the two.

Because Cranasserts that its actions were due to Isbékquent tardiness, Isbell bears
the burden of showing that her violations aafigs attendance policy were a mere pretext for

Cranes adverse employment actiom¥ckerson, 657 F. 3d at 602; Sanchez v. Henderson, 188

F. 3d 740, 746 (7th Cir. 1999)More ecifically, Isbell must prove that she would not have
been terminated for her frequent tardiness had she not filed complaints with tGe(B&Q@ of

Tex. Sw.Med. Ctr. v. Nassar133 S. Ct. 2517, 2528 (2013))Barring any direct admission of

retaliatory intent fronCraneto show thatsbell'sattendance record was merely a pretext f
termination shemust demonstrat@) thatCranés explanation has no basis in famt(2) thatthe
explanation was not theéal reasohor (3)thatthe statedeason was insufficient to warrant her
termination Sanchez188 F. 3d at 746).

Isbell does not dispute that she violatedr@s attendance policy or that suafractiors
sufficed to warrant terminatiorgrguinginstead hat her tardiness was not the real reason for
Cranés actions. Here Isbell points out that@ebegan takingdverse actions against her

shortly after she filed her complaints with the EEOC, but suspicious timing elamsufficient

> In the discussion that follows, this opinion's eadieterminatiorthat the application of
that policy to Isbell was ADAviolative is irrelevant: Instead it is the fact and timing of that
application that serve a&lse focus for analytical purposes.

® Becausdsbells EEOC complaints are the only protected activitywhichshe relies
in hermemoranddl. Mem. 12-13; I. R. C. Mem. 17-19)is opinion's analysis will discuss only
anyallegations of retaliatiothat could arguably beausally related to those EEOC complaints.
AccordinglylIsbells argument that a change of schedule can sometimes be considered an adverse
employment action (I. Mem. 13-15) is inapposite bec&raaemade no changes to Isbell’
schedu from the time of her first EEOC complaint to bate oftermination.
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to rebut an employexr’proffered justification§anchez188 F. 3d at 747 n.4). Instead this Court
must look to the facts when taken as a whole, which shovCtiaaemade it clear to Isbell that
it expected her to be at work by 9:45 a.m. and, after months of expressing its didgatistith
her whenever she arrived later, ultimately terminated her for violation of itslattegoolicy.
What is moreCranebegan assessing points to Isbell at least as early as March 2009, more than a
full month before her first EEO€Charge

Isbell points to several other actions takerClogneafter she filed her chargesuch as its
requestsdr additional medical documentation from her and an independent medical
examination. Thee facts may create a genuine issue as to wheétheetook the proper steps
to determine if it was reasonable foraneto expect Isbell to arrive at work before 9ath, but
that goes to her contentidmat Cranefailed to accommodate her disability and not to her claim
that she was terminated because of her EEOC complaints. Because it is addisusbels
supervisors aCraneactually did expect her to are by 9:45a.m.-- regardless of whether that
expectation was reasonabléher frequent failure to meet thexpectatiorwould providea
legitimate norpretextual reason for her termination. In shistiglls motion for summary
judgment on her retaliation claiff@omplaint Counts 1V, V, IX and Xs denied anc€raneés is
granted.

Sex Discrimination Claims

Isbell claims thaCranediscriminated against her on the basis of sex by systematically
treating maleemployees better during the course of her employment, specifically by pegmittin
them flexible work schedules and other schedule accommodations (I. R. C. MeiGra2).
counters- and this Court agreesthat Isbell has not presented enough evidenceetiie a

genuine issue of material facttasher sex discrimination claim#\s for Cranés crossmotion
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for summaryjudgment,Isbell may defeat it eithdyy adducing evidence that supports an
inference ofiscriminationvia the"directmethod" (which may involveeitherdirector

circumstantid! evidence ofliscrimination(Coleman v. Donahoe, 667 F. 3d 835, 845 (7th Cir.

2012)) or by the "indirect method" that brings into play the buafgeroductionshifting

approacHirst presented iMcDonnellDouglas(id.).

Whereas here there is no direct evidence of discriminatory intent (such as an unlikely
admission by @aneg, a plaintiff may nevertheless prevail under the direct method by using

circumstantial evidence. As articulated in PettRockledge Furniture LLC, 534 F. 3d 715,

720-21 (7th Cir. 2008) (citations and internal quotation marks omitted):

A plaintiff can prevail under the direct method by constructing a "convincing
mosai¢ of circumstantial evidence that allows a jury to infer intentional
discrimination by the decisionmaker. However, the circumstantial evidence must
point directly to a discriminatory reason for the empltsyaction. We have
recognized three different types of circumstantial evidence of intahtion
discrimination. The first and most common consists of suspicious timing,
ambiguous statements oral or written, behavior toward or comments directed at
other employees in the protected group, and other bits and pieces from which an
inference of discriminatory inté might be drawn. The second type is evidence
that similarly situated employees outside the protected class received
systematically better treatment. The third is evidence that the plaintiff was
qualified for the job in question but passed over in favor of a person outside the
protected class and that the empl&ystated reason is a pretext for

discrimination.

As stated at the outset of this section,dhly type of circumstantial evidenseught to be relied
on by Isbell is her assertion thatanetreated similarly situated males better by providing them
with more scheding flexibility (I. R. C. Mem. 22).

Among the individual men whonsbell discusse®nly Kleck was similarly situated to
her. Coleman 667 F. 3d at 84{titations and internal quotation marks omitted) is informative

on the issue of determining whether an employee is similarly situated to a plaintif

-18 -



In the usual case a plaintiff must at least show that the comparators (1)itlealt w
the same supervisor, (2) were subject to the same standards, and (3) engaged in
similar conduct without such differentiating or mitigating circumstances as would
distinguish their conduct or the emplogereatment of themThis is not a

"magic formuld, however, and the siharly-situated inquiry should not devolve

into a mechanical, oA®-one mapping between employees.

True enough, bottsbell and Kleck were employed as engingansl Kleck is the only
male employe¢o whomlsbell compares herself who worked in the same lab or was also
supervised by DerbyBut even though Klecls position was sufficiently similar to Isbslto
create the possibility of dramg a useful comparison, hewver requested an accommodation
from Cranethat was analogous to Isbell's.

To that endsbell points to Klecls four or fiveweek medical leave as evidence that he
was treated more favorably than stes but temporary medical leave is simply not comparable
to Isbells request for a permanent change to her daily work schedule. Insteskihgthat
Craneoutsource her dutiempletelyfor alimited period of timeas Kleck had done whehe
requested medical leave, Isbell wan@dneto accommodate her later arrial several hours
every morning on a lonterm basis

In short, thee is nothing in the record to show that any similarly situated Gralee
employeewvastreated differently from Isbell And because she presents no other significant
circumstantial evidence thgpoints directly to a discriminatory reasdor Cranés actions,
Isbell cannot show sex discrimination by the direct method.

Isbell fares no better under the indirect method of proofexfainedn such cases as

Everroad v. Scott Truck Sydnc. 604 F. 3d 471, 477 (7th Cir. 2010), to prove her claim under

theMcDonnell Douglagramework Isbell must first make out a prima facli&m by

demonstrating that:
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(1) she is a member of a protected class, (2) she met her enyplegiimate job

expectations, (3) she suffered an adverse employment action, anai{djly

situated employees outside of the protected class received more favorable

treatment.
Because this Court's discussion of the direct method of pesoalready addressed Islsell
inability to show that anyimilarly situated male employeeceived more favorable treatment,
she cannot establish the fourth factor, and her attempt to show discriminationrnyirdne i
method isalsoa nonstarter.

Hence Crane'motion is granted as to Isbglsex discrimination claimslThat compels
the dismissleof Complaint Counts Ill and VIII, and this Court so orders.

Conclusion

For the above-stated reasons this Court denies $shyedtion to strikeCranés LR 56.1
statemen{Dkt. 62), while hemotion for summary judgment as to liability (Dkt. 53g=nted
as to Complaint Counts I, I, VI and VII and is dengito Conplaint Counts lll, 1V, V, VIII,
IX and X. As for Crane's cross-motion for summary judgment (Dkt. 57), as to each of the
Counts in theComplaint Isbell's success is mirrored by Crafalare and Isbell's failure is

mirrored by Crane's success. Finally, a status hearing is set for 8:45 alm, 2pi4 to discuss

the procedure and timing needed to quantify Isbell's recovery on her surviving counts.

Senior United States District Judge
Date: March 212014
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