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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHICAGO TITLE INSURANCE COMPANY )

a Nebraska Corporation, )
)
Plaintiff, )
) No. 11 C 2504
V. )
) JudgeSara L. Ellis
ELVIR SINIKOVIC, individually; DENNIS )
QUIJANO, individually; LARISA )
SPIRTOVIC a/k/a LARISA SINIKOVIC, )
individually; M&M FLOORING AND )
CONSTRUCTION, INC.; RAINBOW AS, )
INC., an lllinois Corporation; ADNAN )
SPIRTOVIC, individually; DC&L, LLC, an )
lllinois Limited Liability Company; and )
PRESTIGE OF CHICAGO, INC., an lllinois )
Corporation, )
)
Defendars. )

OPINION AND ORDER

Elvir Sinikovic (“Elvir”) masterminded a scheme in which he misappropriated%i.é
million over the course of foyrears fran his employer, Plaintiff Chicago Title Insurance
Company (“Chicago Title”), involving the other Defendants in this action—Denmiaii®
(“Dennis”), Larisa Spirtovic (“Larisa”), M&M Flooring and Constructiongcl (“M&M”),

Rainbow AS, Inc. (“Rainbow AS”), Adnan Spirtovic (“Adnan”), DC&L, LLC (“DC&lLand
Prestige of Chicago, Inc. (“Prestigezjo varying degrees. Chicago Title filed suit against
Defendants seeking to ree the misappropriated funddi&M filed a crossclaim against

Elvir, alleging thato the extent it is held liable to Chicago Title, Elvir should be required to pay

those amounts insteadThe case is now before the Court on Chicago Title’s motion for

! The Court has been unable to locate a response from Elvir to M&M’sdrisser any further mention
on the docket of M&M'’s crosslaim.
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summary judgment [134]. The Court finds that the evidence of record, combined with the
negative inference that can be drawn from Elvir's invocation of the Fifth Amendmenegeivi
warrantgranting summary judgment on Chicago Title’s breach of fiduciary duty aodisting
claims and the award of punitive damages against Elvir, although the amount of punitive
damages must be determined by a jury. The undisputed evidence also demonstratesatimt C
Title is entitled to summary judgment on its unjust enrichment claim against all Defendants bu
Adnan, who has raised a question as to windteeeceived any money from Elvir's scheme.
Because DC&L'’s purchase of property is the only fund or projpe@etytified by Chicago Title
over which a constructive trust may be imposed, that is the only portion of Chickg® Tit
request for a construcevrust that the Court will grant at this time. The Court also finds that
there is a question of fact or insufficient evidence to establish that Elviednitéo a conspiracy
with Adnan and Rainbow AS, M&M, or Quijano, leaving those claims teebeledby a jury.
Finally, because Chicago Title has not carried its burden to establish wéguest for
permanent injunctive relief is appropriated there are remaining liability issues that must be
resolved firstthe Court defers ruling on that requasthis time.

BACK GROUND?

Elvir was hired by Chicago Title in August 2004 as a receptionist and mecHamc’s
examiner at its Park Ridge, lllinois office. In July 2005, Elvir was trarester Chicago Title’s
Westchester, lllinois location and trachas a title examiner. At the Westchester office, he
became the sole construction escrow administrator, responsible for the comexjemant, and

supervision of all construction escrow files held there. This involved collecting @ntaming

% The facts in this section are derived from the Joint Statement of Utetisiaterial Facts and the
attached exhibitsSeeDoc. 138. The Court also draws adverse inferences against Elvir and M&M as a
result of Elvir's and M&M’s corporate representative’s invocation of ifth Rmendment privilege
against selincrimination, as further explained belowll facts are taken ihe light most favorable to
Defendantsthe nonmovans.



necesary documentation from contractors seeking payment from specific constructiow es
files, and approving and issuing payments from those files to the contractors. loas@sie
Elvir was the sole person responsible for verifying the propriety of disbursements

At all relevant times, Chicago Title maintained a policy that no funds were to be
disbursed to a contractor from a construction escrow file unless the negqegsamyork was
received and placed in tla@propriatdile. But during an investigain into Elvir's activities
Chicago Title learnethat Elvirdid not comply with this policandinstead mde disbursements
from various construction escrow files to family members, associatebuaimgksses in which
he had an interesas well aotherentities towhich he owed moneyln total, Chicago Title’'s
investigation revealed that Elvir took at least $1,636,155.42 to which he was not entitled from
Chicago Title accounts

Specifically, between March 21, 2007 and June 11, 2009, Elvir issued at least 121 checks
totaling at least $545,189.73 to Rainbow AS. Rainbow AS was a trucking business owned by
Adnan, Elvir's then future brothen-law. Rainbow AS performed no services in connection
with the receipt of the funds andme of the escrow filesoatained appropriate documentation
for the disbursements. Adnan acknowledged that neither he nor Rainbow performed any
contracting work or provided materials warranting the payments that RainbeacAiBed from
Chicago Title. Adnan testified that, based &ivir’s represerdtions, he understodtat the
money was from Elvir's father’s investments and that Elvir was askidgpositit first in
Rainbow ASs account so a® pay less in taxes. Adnan testified that he did not question the
legitimacy of te transactions. Laris&dnan’s sister who married Elvir in 2010, also understood

the arrangement to be for the same purpose.



Adnan testified that after he deposited the checks he received from ElvinboiRa
AS’s account, he would withdraw the money several days later and give it to EtinanAlid
acknowledge that because he and Elvir had a joint interest in two trucks owned by Rainbow AS
some of the money that was deposited in Rainbow AS’s acoemnained there and was
considered to bElvir's contribution for the trucks and other business expenses. But aside from
the money used as a contribution for Elvir's portion of the trucking expenses for Rainhow AS
Adnan testified that he and Rainbow AS did not retain any money fro@hilsago Titlechecks
Elvir issued to Rainbow AS. Adnan alslaimed not to have any agreement with Elvir
regarding splitting or sharing the funds deposited in Rainbow AS’s account.

Elvir also issued checks from Chicago Title to M&M, a flooring and construction
contra¢or associated with Marius Moldovahicago Title’s investigation revealed that Elvir
issued at least 91 checks from Chicago Title’s accounts to M&M, totalingstt#ié28,997.91,
between March 29, 2007 and October 29, 2040ne of the escrow files atained appropriate
documentation for the disbursements and M&M did not perform any services in connection with
the funds.

Similarly, between May 19, 2010 and February 14, 2011, Elvir issued at least 110 checks
totaling at least $541,640.78 from Chicago Title’s escrow accounts to Quijano. AgaamadQui
had not performed any work to warrant the payments and of the relevant escrow files
contained appropriate documentation. Elvir also caused $50,000 to be transmitted by a wire
transfer to Quijano on October 11, 2010. $40,000 of the wire tramafethen used dsarisa’s
contribution to purchase 2925 W. Touhy, Unit 3, Chicago, lllinois through DC&L. Larisa is one

of the members of DC&L, with the remaining members being her dental business @ad his



wife. The property is used for Larisa’s dental practicarisa testified that she believedth
$40,000camefrom Elvir's parents.

Elvir is a 50% owner and the corporate secretary of Prestige, which operastauzaant,
Estrada, at 2639-41 W. Peterson Avenue in Chicago. Elvir diverted at least #8000
Chicago Title tahe operation of Estrada, includifagy rentpayments. Between May 17 and
September 14, 201&]vir alsoissued 10 checks from Chicago Title totaling $22,650 to Hasim
Mujic, Zaim Zolja, Sanela Ovnovich, and David Zay&here was no documentation in Chicago
Title’s files to support these disbursements.

Elvir also used money from Chicago Title to pay for expenses associatedswith hi
wedding to Larisa on July 4, 2010. On June 29, 2010, he approved, issued, and delivered a
check for $14,873 from Chicago Title to Café La Cave, the restaurant ndarel Larisa held
their wedding reception . That same day, he also issued and delivered a $2,804 check drawn on
a Chicago Titleaccount to Carusel Linen, which provided taldéhs and seat covers for their
reception. Larisa testified that she did not know that Elvir used money froragohidtle to pay
for thesewedding expensemnd that shenstead beliegdthat the money was oaing from
Elvir's parents.

Larisaalsotestified that Elvir did not speak to her about the checks he received from
Chicago Title and deposited into various accounts or ga&dnanto deposit in Rainbow AS’s
account. She also testified that Adnan never told her to use Rainbow AS’s bank account for her
personal expenses nor dicestver use that account for personal expenses. She also claimed that

shehad not been awatbatElvir was taking money from Chicago Title.

% Chicago Title does not identify who these individuals are or for what purpesksbursements were
made.



LEGAL STANDARD

Summary judgment oliates the need for a trial where there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter oFeEthR. Civ. P. 56.
To determine whether a genuine issue of fact exist$; dlet must pierce the pleadings and
assess the proof as presented in depositions, answers to interrogatoriesoasnaisd
affidavits that are part of the recorBed.R. Civ. P. 56 & advisory committee’s noteghe party
seeking summary judgment bears the initial burden ofipgahat no genuine issue of material
factexists Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 9Ed. 2d 265
(1986). In response, the non-moving party cannot rest on mere pleadings alone but must use the
evidentiary tools listed abevtoidentify specific material facts thaemonstrate genuine issue
for trial. 1d. at 324;Insolia v. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir. 2000)though a
bare contention that an issue of fact exists is insufficient to create a faspsiegellaver v.
Quanex Corp.200 F.3d 485, 492 (7th Cir. 2000), theutt must construe all facts in a light
most favorable to the non-moving party and draw all reasonable inferencespartigatfavor.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255, 106 S. Ct. 2505, 9Ed. 2d 202 (1986).

ANALYSIS

The Court’s resolution of Chicago Title’s motion is hindered by thepastieipation in
the briefing process, argknerallythelitigation, of a number of the parties. Elvir, Quijano,
M&M, and Prestige, although all represented and provided with extensions of fileethieir
responses to Chicago Title’s motion, did not d8 ®ut their failure to respond does not
automatically entitle Chicago Title to judgment against these Defendan@hifago Title must

still demonstrate that based on the uncontroverted facts, it is entitled to judgraena#sr of

* The Court ko has been unable to locate Quijarariswer orthe docketbut Chicago Title has not
moved for a default judgment against Quijano.



law. See Keeton v. Morningstar, In667 F.3d 877, 884 (7th Cir. 2012) (“[A] nonmovant’'s

failure to respond to a summary judgment motion, or failure to comply with LocabRLile

does not, of course, automatically result in judgment for the movant.’ {ifjamust still
demonstrate that it is entitled to judgment as a matter of law.” (citation omitted)). Chicago
Title’s efforts toproveits case, however, afarther hampered by Elvir's and Moldovan’s
invocation of the Fifth Amendment privilege against $stfimination® Further, M&M

designated Moldovan as its Rule 30(b)(6) deponent and the parties stipulated that his Individua
depositiontestimonywould be considered M&M corporate testimony despite the fachéhat
refused to answeamnyquestion posed to him based on the possibility that his answers would
incriminate him.

The Fifth Amendment protects an individual fréamswerfng] official questions put to
him in any .. . proceeding, civil or criminal, formal or informal, where the answers might
incriminate him in future criminal proceedingd.efkowitz v. Turley414 U.S. 70, 76, 94 S. Ct.
316, 38 L. Ed. 2d 274 (1973). Ba adverse inference may be drawn in a civil case against an
individual invoking the Fifth Amendment privileg&axter v. Palmigianp425 U.S. 308, 318,
96 S. Ct. 1551, 47 L. Ed. 2d 810 (19763Salle Bank Lake View v. Segub&4a F.3d 387, 390
(7th Cir.1995). In proving its case, howeveparty may not rest on the adverse inference
alone: “Silence is a relevant factor to be considered in light of the proffereheei but the
direct inference of guilt from silence is forbidderLaSalle Bank54 F.3dat 390 Clancy v.
Coyne 244 F. Supp. 2d 894, 899 (N.D. Ill. 2002) (“[A] moving party must introduce actual
evidence that the elements of its case exist and cannot rest solely on the negatimeanf

associated with the assertion of the Fifth Amendment privilege.”).

® Chicago Title also refers in its briefing to the fact that Quijavokedhis Ffth Amendment privilege
but points to no evidence in the record to support this assertion.
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Further, the Fifth Amendment privilege is a personal one and does not attach to
corporations.See Curcio v. United Stat€364 U.S. 118, 122, 77 S. Ct. 1145, 1 L. Ed. 2d 1225
(1957) (*A corporation is not protected by the constitutigmevilege against self
incrimination’). This, however, does not bar an individual serving as a Rule 30(b)(6) witness
from asserting the privilegeSeeCity of Chicago v. Reliable Truck Parts C@68 F. Supp. 642,
646 (N.D. Ill. 1991) (“That [the corporation] cannot assert a Fifth Amendment geviteough
its Rule 30(b)(6) deponent does not, however, bar its officers and employees from doing so
where the information sought is within their knowledge and is testimonial, ratiner tha
documentary and corporate, in natureTypically, “[a] withness who asserts his Fifth
Amendment rights cannot be compelled to serve as a Rule 30(b)(6) deponent” and the
corporation “can be compelled to answer the questions through an agent who will not invoke the
privilege” Bank of Am., N.A. v. First Mut. Bancorp of,INo. 09 C 5108, 09 C 5109, 2010 WL
2364916, at *4 (N.D. Ill. June 14, 201@ity of Chicago, Ill. v. WoJfNo. 91 C 8161, 1993 WL
177020, at *1 (N.D. lll. May 21, 1993) (“[T]his court cannot compel ifdirals to testify in
their corporate capacity if they otherwise have an individual privilegeamaproperly be
invoked. The corporations, however, can be compelled to answer the questions through an agent
who will not invoke the privilege.”). But wher as here, the parties stipulated that the corporate
deponent \asone who invoked his Fifth Amendment privilege and M&M has not proffered
another witnessa negative inference can be drawn against M&adpite the fact that it has no
Fifth Amendment priviégge of its own to asserBee Laborers’ Pension Fund v. Surface
Dimensions, In¢.No. 07 C 3860, 2011 WL 841515, at *9 (N.D. lll. Mar. 8, 2011) (“[U]nless the
corporate party puts forth an alternative witness, the corporation will suéfeonhsequenced

the witness’s conduct in that (a) the opposing testimony stands unrebutted and (b) where



appropriate, the fact finder may assume that truthful testimony would havadbesrse to the
witness.”);Dimensions Med. Ctr., Ltd. v. Principal Fin. Grp., LtNo. 93 C 6264, 1996 WL
494229, at *7 & n.6 (N.D. lll. Aug. 21, 1996) (allowing negative inference to be drawn against
corporate party fronts officers’ invocation of Fifth Amendment privilege, even though
corporations do not have a Fifth Amendment prgaléo assert) With this backgrounéh mind,
the Court will proceed to analyze Chicago Title’s claims.
l. Breach of Fiduciary Duty (Count I)

Under lllinois law, to establish a breach of fiduciary d@lgicago Titlemust show that
(1) a fiduciary duty existed, (2) that duty was breached, and (3) the breach of the duty
proximately caused damagesross v. Town of Cicero, 1JI619 F.3d 697, 709 (7th Cir. 2010).
As Chicago Title’s employe&lvir owed Chicago Title a duty of loyaltyBeltran v. Brentwood
N. Healthcare Ctr., LLC426 F. Supp. 2d 827, 831 (N.D. Ill. 2006). The duty of loyalty
prohibits employees from engaging in self-dealing and otherwise misaptiraptie
employer’s propertyld. On the facts before the Coutthere can be no disputsatElvir
breached his fiduciary duty when he misappropriated over $1.6 million from Chicéagje Tit
construction escrow accounts and transferred them to individuals and entitieslthatrigdnts
to the funds.SeeAm. Auto Guardian, Inc. v. Kraméxo. 05 C 6404, 2008 WL 4553092, at *7
(N.D. 1lI. July 8, 2008) (“Embezzlement of one’s employer’s funds is a classmo@e of
breach of fiduciary duty.”)i.aSalle Bank Lake View v. Segub887 F. Supp. 1309, 1324 (N.D.
lll. 1996) (breach of fiduciary duty where employee embezzled funds from bank).e8sl& r
Chicago Title suffered a financial loss. Chicago Title is entitled to summamngrdggainst

Elvir on its breach of fiduciary duty claim.



. Accounting (Count 1V)

Having established that EMireached his fiduciary dutghicago Titleargueghat it is
entitled to an accounting of his financial and banking records. Accounting is arbkxjuita
remedy available for a defendant’s breach of fiduciary dutBsorge v. Kraft Foods Global,

Inc., 641 F.3d 786, 801 n.12 (7th Cir. 2011). Although plaintiff typically must show that it

lacks an adequate legal remedy, there is an exception where the accounting ibasmaibh a
breach of fiduciary dutyMann v. Kemper Fin. Cas618 N.E.2d 317, 327, 247 Ill. App. 3d 966,
187 lll. Dec. 726 (1992kee alsdstiles v. WhalenNo. 13 C 3516, 2013 WL 6730797, at *6

(N.D. lll. Dec. 30, 2013). But the Court may find that an accounting is not necessarythenere
party seeking it “had full access to allfpeent records and documents” through discovery.
Newton v. Aitken633 N.E.2d 213, 218, 260 Ill. App. 3d 717, 198 Ill. Dec. 751 (1994). Here, the
Court has found that Elvir breached his fiduciary duty. The Court cannot say that Chitmgo T
had full access to his financial records, and thus finds it proper to grant Chicagorégleest

for an accountingSee Kurtz v. Solomp656 N.E.2d 184, 275 Ill. App. 3d 643, 212 Ill. Dec. 31
(1995) (finding that trial judge abused discretion in denying accounting wleengiffs proved
breach of fiduciary relationshipYnion Oil Co. of Calv. Walters No. 05 C 3663, 1996 WL
332753, at *2 (N.D. lll. June 14, 1996) (ordering accounting where employee engaged in scheme
similar to that undertaken by Elvir)

[11.  Punitive Damages

Chicago Title also requests an award of punitive damages of at least doalckeial
damagesgainst Elvir Punitive damages amgtended “to punish the offender and to deter that
party and others fromommitting similar acts of wiggdoing in the future.”Loitz v. Remington

Arms Co, 563 N.E.2d 397, 401, 138 Ill. 2d 404, 150 Ill. Dec. 510 (1990jey are
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appropriately awarded when the defendant has acted “with fraud, actual mallueradeli
violence or oppression, . willfull y, or with such gross negligence as to indicate a wanton
disregard of the rights of othersSlovinski v. Elliot927 N.E.2d 1221, 1225, 237 Ill. 2d 51, 340
lll. Dec. 210 (2010) (quotinielsay v. Motorola, In¢.384 N.E.2d 353, 359, 74 1ll. 2d 172, 23
I1l. Dec. 559 (1978)). A breach of fiduciary duty may provide the basis for imposing punitive
damages.Tully v. McLean948 N.E.2d 714, 729, 409 Ill. App. 3d 659, 350 Ill. Dec. 434 (2011);
In re Estate of E. Davis Wernick35 N.E.2d 876, 887, 127 Ill. 2d 61, 129 Ill. Dec. 111 (1989).
“While the ‘preliminary question’ of whether the facts of a particular gastdy the imposition
of punitive damages is properly one of law, the actual decision whether to award tigeslama
and the amount is for the juryMangren Research & Dev. Corp. v. Nat'l Chem.,@&. 93-C-
2948, 1995 WL 33102, at *7 (N.D. Ill. Jan. 26, 1995) (citations omitedtijl, 87 F.3d 937 (7th
Cir. 1996).

Here, Chicago Title asks the Court to find that, based on the evidence of rgaoyd, a
would be compelled to award punitive damages of two times its actual damages bégdsse E
actions were willful and wanton and for his own benefit at his employer’s expehgmag@
Title points to Elvirsissuance of more th8%#0 checksotalingover $1.6 million from Chicago
Title accounts to various individuals and companies over ayarperiod as evidence that his
actions were willful and deliberate. The checks were written from varioss$raotion escrow
accounts and deposited into se@ccounts not in Elvir's name, making them more difficult to
trace. And because Elvir was the sole construction escrow administrator in the Westchest
office, hewas able to take advantagehid position to pursue his schenidoreover, at least
accading to Adnarand LarisaElvir represented that the checks he was asking Adnan to deposit

into Rainbow AS’s account werelated tchis father’s investments, suggesting that Elvir was
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willf ully masking his actions even from his own family. A negatiVerance may also be
drawn from Elvir's silence. Without anything to contradict this evidence in tloedgbere is
no questiorthatpunitive damages are warrantegee Union Oil C9.1996 WL 332753, at *3
(awarding punitive damages where employee “intentionally and delibesatetyned to trick,
deceive and defraud” his employer by inputting sham invoices and requesting pawprttesr,
abusing his position and authority to steal approximately $285,B35)Publ'ns, Inc. v. Gittlitz
24 N.E.3d 898, 915, 2014 IL App (1st) 133277, 388 lll. Dec. 618 (2014) (affirming $2 million
award of punitive damages where employee had embezzled $1.2 million by issuing imprope
checks)Tully, 948 N.E.2cat 730-31 (finding punitive damages appropriate for breach of
fiduciary duty where defendants made more than 170 transfers over six yeaesl ficéanal
accounts to hide transfers, and continued doing so even after promising tBstbgg¢eGroot
Indus., Inc. v. CordelINo. 08 C 4907, 2009 WL 3852455, at *9 (N.D. Ill. Nov. 17, 2009)
(refusing to impose punitive damages agaarsiployee whatole money he was responsible for
where employer did not show that employee “acted with anything like actual noitesrate
violence, or wanton disregardjbting that empyer’s recovery of employee’s compensation on
account of his breach of fiduciary duty was “tantamount to an award of punitive dajnages”
The Court reserves judgment on the amount of punitive damages that are appropriate in
this case, however, dsat question must be submitted to a jury. Chicago Title requests an
amount equal to two times its actual damages but provides no support for why this amount is
appropriate or reasonable. Because the amount of punitive damages is a questiqarfgr the
Mangren Research & Dev. Cord995 WL 33102, at *7, andhicago Titlés specific request
for double the amount of actual damages has not been properly justiéesuewill be

submitted to a jury.
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V. Unjust Enrichment (Count I11)

Next, Chicago Title sé&s summary judgment on its claim that all Defendants were
unjustly enriched by theretention of Chicago Title’s funds without a proper claim tséh
funds To establish an unjust enrichment claim, Chicago Title must demonstrate that each
Defendant “hasinjustly retained a benefit to [Chicago Title’s] detriment, and that defesdant’
retention of the benefit violates the fundamental principles of justice, equity, and good
conscience.”HPI Healthcare Servs. v. Mt. Vernon Has5 N.E.2d 672, 679, 131 Ill. 2d 145,
137 1ll. Dec. 19 (1989)Where the benefit was transferredone of the Defendants by a third
party here, typicallyElvir), a claim for unjust enrichment is recognized “(1) where the benefit
should have been given to the plaintiff, but the third party mistakenly gave it to tnealetfe
instead; (2) where the defendant procured the benefit from the third party througltyperof
wrongful conduct; or (3) where the plaintiff for some other reason had a battertalthe
benefit than the defelant.” Nat'l Union Fire Ins. Co. of Pittsburgh v. DiMuget- N.E.3d----,
2015 IL App (1st) 122725, 1 67. No showing of fault or illegality is requitdd.

The Defendants who responded to Chicago Title’'s summary judgment maEoisa;
Adnan, Rainbow AS, and DC&L—do not contest Elvir's conduct. Indeed, they agree that
Chicago Title is entitled to judgment on the unjust enrichment claim against Larasayfor
wedding expenses for which Chicago Title funds were used and against DC&L $aGt0€0
used to purchagbeproperty located at 2925 W. Touhy, Unit 3. There is also no dispute that
Elvir, Quijano, M&M, and Prestigebtainednoney to which Chicago Title has a better claim
and that that money has not been returned to Chicago Title. ThaagGHhiitle is entitled to

summary judgment against these Defendants as well.
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Adnan and Rainbow AS contest this claim, howeargiing thatthere is a genuine
dispute because Adnan testified that he didkeepany money from the checks he deposited fo
Elvir in Rainbow AS’s account and that he instead gave it all to Elvir. The Egrareghat
there is at least a question as to whether Adnan ever received any monelpallivo which
Chicago Title has a greater claim, as he has testified thavee took any monefpr himself
from the checks he deposited in Rainbow AS’s account nor is there any evidence that any
Chicago Titlechecks were deposited Adnan’s personal account. Thus, summary judgment is
denied on the unjust enrichment claim against Adhan.

But the Court does not agree that Adnan’s withdrawal of the funds from the Rainbow AS
account to give to Elvir creates a genuine issue as to Rainbow AS’s\liahilihis claim.

Rainbow AS cites no authority “for the proposition that the application of the [unjust
enrichmentjdoctrine is dependent upon the nature of a defendant’s ultimate use of the
improperly acquired funds rather than the fact that the defendant unjustly depev@dintiff

of their benefit.” In re Canopy Fin., In¢.No. 12¢v-04646, 2015 WL 3505010, at *5 (N.D. Ill.
June 2, 2015) (denying defendants’ motion for summary judgment on unjust enrichnrment clai
where defendant argued that instead of retaining amounts improperly rechsdeit, it used

those funds to reimburseerchants for improperly made charge&glditionally, thee is also
testimony hat some of the money that Adnan deposited in Rainbow AS’s account remained in
the company as Elvir's contribution for the trucks and business expenses. Rainbow AS may
have had a defense thiatjualified as dolder in due course with respect to these paymses,
Douglass v. Woneg58 N.E.2d 514, 519, 120 Ill. App. 3d 36, 76 lll. Dec. 114 (1983), but no

such argument has been maae the Court will not make it for Rainbo&s, Vaughn v. King

® Chicago Title doesot argue that the Court should pierce the corporatéoveidld Adnan liable on its
claims against Rabow AS.
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167 F.3d 347, 354 (7th Cir. 1999) (“It is not the responsibility of this court to make arguments
for the parties.”). Without such an argument, the fact that money remained in Rainbow AS’s
account further underscores the fact that summary judgment is appropriatt Rganbow AS.
Thus, summary judgment is granted for Chicago Title with respect to its unjicstneant claim
against all Defendants except Adnan
V. Constructive Trust (Count 11)

Chicago Title’s request for a consttive trust against all Defendants flows from its other
claims. Indeed, although Chicago Title brought this request as a separatectastructive
trust is a remedy, not a separate claim, with “some form of wrongful or unconseiacoabluct”
generally‘a prerequisite to the imposition of a constructive trufiMucci, 2015 IL App (1st)
122725, 1 75. A constructive trust may be imposed for a breach of fiduciary duty or where a
defendant is found liable for repayment of funds under a theory of unjust enricHochefit77—
78. Specifically, “[w]here a defendant has obtained money to which he is not entitled, under
such circumstances that in equity and in good conscience he ought not to retaimgittfille r
owners of the money can claim it through a constructive trust to avoid unjust enrichment
Norton v. City of Chicagst90 N.E.2d 119, 126, 293 lll. App. 3d 620, 228 Ill. Dec. 810 (1997)
(citation omitted)internal quotation marks omittedBut wrongdoing is not always necessary,
and a construate trust may be imposed even where the person who received the money acted in
good faith or is innocent of the wrongdoin@mitiberg v. Illl. Mun. RetFund 735 N.E.2d 560,
566, 192 Ill. 2d 291, 248 lll. Dec. 909 (20008)prton, 690 N.E.2d at 126For aconstructive
trust to be imposed, however, “[t}he proceeds of the alleged wrongful conduct mussexist
identifiable fund traceable to that conduct, such that it can becomestbithe proposed trust.”

Eychaner v. Gros/79 N.E.2d 1115, 1143, 202 1ll. 2d 228, 269 Ill. Dec. 80 (2002).
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The Court has found that Elvir, Quijano, Larisa, M&M, Rainbow AS, DC&nid
Prestige were unjustly enriched’he only questiothenis whether Chicago Title has properly
identified funds traceable to the wrongful conduct over which a constructive @ydian
imposed. Larisa argues that any money from Chicago Title went to pay foetieingy
expenses and those funds (or goods) were never in her possession butichthexgbly by
Elvir to the wedding vendors. Chicago Title does not provide any meaningful response to this
argument, essentially conceding that it is not entitled to a constructive triunstdgaisa but
rather just that Larisa {gersonallyliable to Chicago Title for thel¥,677 used toward her
wedding expenses. Because there is not an identifiable fund to which the amount by which
Larisa was unjustly enriched can be traced, the Court will not impose a comsttugt on any
funds or property in Larisa’s possession. But the Court disagrdeDC&L’s argument that a
constructive trust cannot be imposed against it for the $40,000 that was used to purchase the
property located at 2925 W. Touhy, Unit 3, as that is identifiable property, regardleedaxftt
that its value is greater than tamount to which Chicago Title is entitledhus, a constructive
trust is imposed on the $40,000 invested by DC&L in the property located at 2925 W. Touhy,
Unit 3.

Because the Court has found there is a genuine issue of fact on the unjust enrichment
claim with respect to Adnan, the Court cannot impose a constructive trust on funds in Adnan’s
possession unless and until that claim is resolved in Chicago Title’'s favor. the father
Defendants, Chicago Title has not carried its burderaoing its entitlement to funds to
identifiablefunds or property in thse Defendantgyossession. Although Adnan testifict
some funds went to Rainbow AS to cover Elvir's share of its business expamnsag,the

possibilitythat a constructive trust could be imposed over those amounts, Chicago Title has not
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suggested what property or funds in Rainbow AS’s possession are approprittglyaegch and
Adnan testified that the trucks were repossessed by a beikout more details, the Court at
this time cannot grant Chicago Title’s remaining requests for constructiv® #aitisough it may
revisit the issue if further documentation and explana@goeprovided.
VI.  Civil Conspiracy

Chicago Title has alleged several combinations of conspiracies involimgid other
Defendants—(1) Elvir, Adnan, and Rainbow AS (Couv}; (2) Elvir and M&M (Count VI); and
(3) Elvir and Quijano (Count VII). To establish the existence of a civil conspirdmgagb Title
must demonstrate “(1) an agreement between two or more persons for the purpose of
accomplishing either an unlawful purpose or a lawful purpose by unlawful meang) atd (
least one tortious act by one of the co-conspirators in furtherance of the agréesh caused
injury to the plaintiff.” Borsellino v. Goldman Sachs Grp., 477 F.3d 502, 509 (7th Cir.
2007). Although the existence of a conspiracy may be established through @ardiahs
evidence, the evidence may not be speculatWeClure v. Owens Corning Fiberglas Corp.
720 N.E.2d 242, 258, 267, 188 lll. 2d 102, 241 Ill. Dec. 787 (1999). Moreover, the
circumstantiakvidenceé'must be clear and convincingld. at 258. “Accidental, inadvertent, or
negligent participation in a common scheme does not amount to conspildcyA"defendant’s
“[m]ere knowledge of the fraudulent or illegal actions of another is also not enough t@show
conspiracy.”ld.

Here, Chicago Title presents no direct evidence of an agreement amondéhan,
and Rainbow AS; Elvir and M&M; or Elvir and Quijano. iChgo Title argues that the
agreement among Elvir, Adnan, and Rainbow AS is evidenced by the fact thatakbinids he

deposited 121 checkssued by Chicago Titlen Rainbow AS’s account, that Adnan noticed the
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checks were issued by Chicago Title, and that Adnan admits he and Rainbow AS did not perfor
any contracting work for Chicago Title. But Adnan also testified that lseala by Elvir that
the moneybelonged tcElvir's father’'s and that Adnan believed at all times that the transactions
were legitimate. Thus, Adnan’s testimony calls into question whether there was an agreement,
as a jury could find that he onilyadvertentlyor negligently participated in Elvir's scheme, the
entire time believing it to be legitimat&ee id. Although the Court may question the veracity of
Adnan’stestimony, it is not its role to juddes credibility. See Miller v. Gonzalez61 F.3d
822, 827 (7th Cir. 2014) (“[The court’s] job when assessing a summary judgment motion is not
to weigh evidence, make credibility determinations, resolve factual disputessvearing
contests, or decide which inferences to draw from the factBaling his testimony as true and
bearingin mind Chicago Title’s need to provide clear and convincing circumstantodrese of
an agreeménthe Court finds that there is at least a quesifdactas to whether Elvir, Adnan,
and Rainbow AS entered into an agreement to misappropriate Chicago Title’s funds and so
summary judgment cannot be granted for Chicago Title on this.élaim

Similarly, although Chicago Title’s motion is unopposed with respect to the conspiracy
claims involving Elvir and Quijano and Elvir and M&M, the Court cannot conclude on the
evidence before it that there is clear and convincing evidence of an agreement biedsecen
parties. Chicago Title argues that the agreement can be inferred from the riegaifahe
checks to M&M and Quijano and the fact that there was no legitimate business purpose for

M&M or Quijano to receivehose checksChicago Title also relies dhe adverse inference that

" In determining if a conspiracy existf]f the facts are as consistent with innocent conduct as they are
with guilty conduct, then theviadence is neither clear nor convincing.bzman v. Putnan884 N.E.2d
756, 774, 379 1ll. App. 3d 807, 318 Ill. Dec. 788 (2008)Ldzman the court applied the heightened
“clear and convincing” standard of proof to determine whether a genuireaffaigt existed and granted
summary judgment for the defendant, finding that the plaintiff could not timeteburden.ld. Here,

Adnan and Rainbow AS have not moved for summary judgment on the civil conspitiagysclghe

Court will let the claim proceetb trial.
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can be drawn against Elvir and M&M (through Moldovan’s assertion of the Fifth Amendment
Seel aSalle Bank54 F.3d at 3905urface Dimension2011 WL 841515, at *9In its
memorandum, Chicago Title also claims that Quijaa® dsserted his Fifth Amendment

privilege against selihcrimination but provides no support for tlissertion But this cannot

meet the clear ancbnvincing standard required fGhicago Title to prevail on its claimge

Lozman 884 N.E.2d at 774, and so without more to establish an agreement between Elvir and
Quijano or Elvir and M&M, the Court cannot grant summary judgment for Chicago Title on
thesecivil conspiracy clairs.

VIl. Preliminary and Permanent Injunctive Relief (Count VII1)

Finally, Chicag Title seeks summary judgment on its request for preliminary and
permanent injunctive relief. The Court need not further address the request fomarglimi
injunctive relief, as that request has already been granted. The Court ensengadi@ty
restaining order on April 21, 2011, Doc. 14, which was converted into a preliminary injunction
on May 4, 2011, Doc. 18. That preliminary injunction continues in effect, and Chicago Title
provides no reason why that oralres not sufficiently protect its interests until final judgment is
entered And because the Court has found there to be several outstanding liability issues and
Chicago Title has only set forth in conclusory terms why a permanent injurcappiopriate,
the Courtdefess consideration ohe propriety and proper terms of a permanent injunction until
all liability issues are finally determine®eeeBay Inc. v. MercExchange, L.L,647 U.S. 388,
391, 126 S. Ct. 1837, 164 L. Ed. 2d 641 (2006) (to obtain permanent injunction, plaintiff must
demonstrate “(1) that it has suffered an irreparable injury; (2) thatdiesiavailable at law, such
as monetary damages, are inadequate to compensate for that injury; (3) thatringribiele

balance of hardships between the plaintiff and defendaamedy in equity is warranted; and

19



(4) that the public interest would not be disserved by a permanent injunction”). ThenGtesrt
however, that Chicago Title’s request for a permanent injunction is curreatbroéad and that
prior to renewing its request for entry of a permanent injunction, Chicagcshdldd work with
Defendants to craft a more tailored request.
CONCLUSION

For the foregoing reasons, Chicago Title’s motion for summary judgmentifl34]
granted in part and denied in part. Summary judgment is entered against Elvir Sinikdnc on t
claims for breach of fiduciary duty (Count I), unjust enrichment (Count IIl), acoluating
(Count IV). The Court finds that punitive damages are appropriate againstikikovg but
that the amount of punitive damages is a question to be decided by &junmynary judgment is
entered against Dennis Quijano, Larisa Spirtovic, M&M Flooring & Constmucinc., Rainbow
AS, Inc., DC&L, LLC, and Prestige of Chicago, Inc. on the claim for unjust eneénhCount

ll). A constructive trust is imposed on the $40,000 invested by DC&L in the propertgdoatat

(

SARA L. ELLIS
United States District Judge

2925 W. Touhy, Unit 3, Chicago, lllinois.

Dated: August 28, 2015
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