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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHNW. BROOKS,

— o

Raintiff,
V. ) CASENO. 11-cv-2880
CITY OF CHICAGO, ET AL. )) Judge Robert M. Dow, Jr.
Defendants. : )

MEMORANDUM OPINION AND ORDER

Defendants City of Chicago, former MayorcRard M. Daley, and former Daley Chief of
Staff Raymond Orozco have moved to disnfiidd former Fire Commissioner John W. Brooks’
complaint. For the reasons set forth belovge @ourt grants in part Defendants’ motion to
dismiss [21] and dismisses Riaff's 8§ 1983 claims for allegedonstitutional wolations (Counts
| and Il). Because the Court has dismissed tleedaims over which it has original jurisdiction,
Plaintiff's remaining state & claims (Counts IlI-V) will bedismissed without prejudice.
Plaintiff may pursue those claimsstate court if he so chooses.
l. Background

In July 2008, former Mayor Richard M. 2§ appointed John Brooks the position of
Fire Commissioner and the City Council apmdwhe appointment. As Fire Commissioner,
Brooks was responsible for the Chicago Fire Dpant. Brooks alleges that his appointment
was a permanent one, as opposed to mpdeary appointment, and that he had a
“constitutionally-protected righin continued public employment.Compl. at § 11. Plaintiff's

complaint further alleges that his job@smmissioner was “an exempt positiond.
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In March 2010, Defendant Raymond Orozcothattime Daley’s Chief of Staff, advised
Brooks that a female Fire Department employee had raised an allegation of sexual harassment
against him. As a result of the allegations, Brooks was advised that he was being placed on paid
administrative leave pending an investigati@dn May 1, 2010, Brooks met with Orozco again,
and Orozco allegedly told Brooks that “MayDaley wants you out.” According to the
complaint, Orozco then advised Brooks thdtafdid not submit a letter of resignation, he would
be terminated immediately or demoted to BettaChief. Brooks prowed an undated letter of
resignation to Orozco. Brooks maintains that erebt want to resign and that the letter was
coerced. Brooks resignationdaene effective May 28, 2010.

On May 11, 2010, Brooks attended an interview with an independent investigator
regarding the allegatienof sexual harassment. On Aug6s 2010, the City made public the
findings of the independent investigator. Theeistigator concluded th#te allegations were
false and that there was no evidence Brabks engaged in sexual harassment.

On April 29, 2011, Brooks filed a five-counbmplaint against the City of Chicago,
Daley, and Orozco, alleging that he was “inrdhrily extracted” from his position as Fire
Commissioner. Brookdlages violations of his due pra®rights pursuant 2 U.S.C. § 1983
against Daley and Orozco in their individuapaaities (Count 1) and the City (Count Il) and
three state law claims for wrongful terminati¢g@ount Ill), “tortious irterference with an
advantageous business relationship” (Count Iyl ententional inflictionof emotional distress
against Daley and Orozco (Count V). Defenddmatge moved to dismiss all five counts.

. Legal Standard for Rule 12(b)(6) Motion to Dismiss
A motion to dismiss pursuant to Federall®kRwf Civil Procedure 12(b)(6) tests the

sufficiency of the complainot the merits of the cas&eeGibson v. City of Chicag®10 F.2d



1510, 1520 (7th Cir. 1990). To survive a Rulebd@) motion to dismissthe complaint first
must comply with Rule 8(a) by providing “a shand plain statement tiie claim showing that
the pleader is entitled to relfefFed. R. Civ. P. 8(a)(2)), sudhat the defendant is given “fair
notice of what the * * * claim israd the grounds upon which it restsBell Atlantic Corp. v.
Twombly 127 S.Ct. 1955, 1964 (2007) (quoti@gnley v. Gibson355 U.S. 41, 47 (1957)).
Second, the factual allegations in the complaint rhastufficient to raise the possibility of relief
above the “speculative level,” assing that all of the allegations in the complaint are true.
E.E.O.C. v. Concentra Health Servs., |®t96 F.3d 773, 776 (7th Cir. 2007) (quotihgombly
127 S.Ct. at 1965, 1973 n.14). “[O]nce a claim hesnbstated adequately, it may be supported
by showing any set of facts consistenthmhe allegations in the complaint.Twombly 127
S.Ct. at 1969. The Court accepts as true all@ftbll-pleaded facts alleged by the plaintiff and
all reasonable inferences tlen be drawn therefrom. SBarnes v. Briley420 F.3d 673, 677
(7th Cir. 2005).
1. Analysis

A. Federal Constitutional Claims

In Counts | and I, Plaintiff sserts § 1983 claims for violatis of his due process rigHts.
Plaintiff maintains that he had a constitutionally{pated property and/or liberty interest in his

continued employment in the pasit of Fire Commissioner. Hirther maintains that he was

! In order to state a claim under § 1983, Plaintifstrallege that the Defendants were acting under color

of state law when they deprived him of a constitutional right.E3tate of Sims ex rel Sims v. County of
Bureau,506 F.3d 509, 514 (7th Cir. 2007) (citipristensen v. County of Boone, Illinodg3 F.3d 454,

457 (7th Cir. 2007)). “Section 1983 is not itself a source of any substantive rights, but instead provides
the means by which rights conferred elsewhere may be enfoieblitz v. Cottey327 F.3d 485, 488

(7th Cir. 2003) (citingLedford v. Sullivan, 105 F.3d 354, 356 (7th Cir. 1997)). To allege a § 1983
violation, Plaintiff must do more then make angel allegation that hisonstitutional rights were
violated; he must allege a deprivation of a specific constitutional right. T@esvetter v. Quick916

F.2d 1140, 1148 (7th Cir. 1990) (citifilson v. Civil Town of Claytor839 F.2d 375, 379 (7th Cir.
1988)).



deprived of due process of lawiqarto the deprivation of his progg and/or liberty interest. As
set forth below, even read charitably, Plafigifcomplaint directly conflicts with the City
Municipal Code and Seventh Qiit precedent and fails to suffently allege a due process
claim or an occupational liberty claim.

1. DueProcess

Plaintiff alleges that Defedants deprived him of his right to be employed. The
Fourteenth Amendment imposes constraints on movent actions which deprive an individual
of “liberty” or “property” interests withirthe meaning of the Due Process Clause. Nbksthews
v. Eldridge,424 U.S. 319, 332 (1976). Tesert a violation of the uProcess Clause, Plaintiff
must be able to show that hedha “property interest” and that lweas deprived of this interest
without due process of law. Seéelan v. City of Chicag847 F.3d 679, 681 (7th Cir. 2003)
(citing Bishop v. Wood426 U.S. 341, 343 (1976)). SpecifigalPlaintiff's due process claims
turn upon whether he had a property rightii; position as Fire Commissioner.

To demonstrate that he was deprived of agmted interest, Plaintiff “must first establish
that he had a property interest * * *thie sort that th€onstitution protects.Border v. City of
Crystal Lake 75 F.3d 270, 273 (7th Cir. 1996Property interests aret created byhe United
States Constitution; “[r]lather ¢ly are created and their dimenmss are defined by existing rules
or understandings that stem from an inde®nt source such astate law-rules or
understandings that secucertain benefits andhat support claims oéntitlement to those
benefits.” Moore v. Muncie Police and Fire Merit Com’'812 F.3d 322, 326 (7th Cir. 2002)
(citing Board of Regents v. Rot#h08 U.S. 564, 577 (1972)). For exam in the context of fired
public employee bringing a procedural duegass claim against his employers, the Seventh

Circuit recently stated that “[a] property intere@stontinued employment ‘can be created in one



of two ways, (1) by an independesdurce such as state law secumegtain benefits; or (2) by a
clearly implied promise of continued employmentPalka v. Shelton623 F.3d 447, 452 (7th
Cir. 2010) (citingPhelan 347 F.3d at 681). To support a duecess claim in the context of
public employment, the Seventh Circuit held thia¢ plaintiff must have an “entitlement to
continued employment,” such ascallective-bargaining agreementPalka 623 F.3d at 452
(citing Lee v. County of Cool862 F.2d 139, 141 (7th Cir. 198&rieg v. Seybold481 F.3d
512, 519-20 (7th Cir. 2007)). Plaintiff bears thedaur of proving that he had a property interest
in his employment as Fire Commissioner. $eeg v. Seybold481 F.3d 512, 520 (7th Cir.
2007) (holding plaintiff bears the ten of showing that he hadpaoperty interest in his job
arising out of a state statute, state or muniapglilations, or a contraetith a public entity).

While the Court accepts all well-pleaded faotshe complaint as true, the Court does not
have to accept as true conclosatatements of law or unsuppeat conclusions of fact. See
Snodderly v. R. U.F.F. Drug Enforcement Task Foiz&) F.3d 892, 896 (7th Cir. 2001).
Simply claiming a property right iane’s job without facts to support the naked conclusion is not
enough to sufficiently plead a property interest. ISsev. County of Cool862 F.2d 139, 141-
42 (7th Cir. 1988) (holding that to assert a propéarterest a plaintifimust allege enough facts
to show that she “has a legitimate claim ofitement not to lose a valuable governmental
benefit except for cause”). Here, Plaintiff lkeged nothing beyond the conclusory assertion
that his position as Fire Commissioner swvaomehow “permanent” and that he had a
“constitutionally protected righit continued public employmentSee Compl. at § 11. Notably,
he has not cited or identifiechya state statute, state or munidipagulation, or any contract that
allegedly created this “permanent” emplagmh Such pleading,without any factual

enhancement identifying the alleged sourcetted permanent employment, has been found



insufficient to state a claim.Krieg, 481 F.3d at 520 (“Accordinglywithout some specific
promise of employment, the CBA did notogide Krieg with a property interest."follins v.
Board of Educ. of North Chicago Community Unit School Dist, 2811 WL 2143115, *8
(N.D. lll. May 31, 2011) (dismissing property rigbiaim on Rule 12(b)(6) motion, finding that
“[b]Jecause a property interest is required ttesta cause of action for a Due Process violation
and Plaintiff has failed to allege facts fromiahha property interest care conferred, Plaintiff
has failed to state a due process claim&ljson v. Bd. of Educ. of the Plainfield Cmty.
Consolidated Sch. Dist. No. 202011 WL 2292306, *3 (N.D. IllJune 7, 2011) (dismissing
property right due process claim on Rule 12(pb){@®tion where plaintiff failed to identify a
contract provision that demonstrategraperty right in continued employmenBaylor v. Gary
Public Library, 2011 WL 1526950, *4 (N.D. Ind. April 20, 201{dismissing poperty right due
process claim on Rule 12(b)(6) motion where pidifdiled to allege ap statutory, contractual
or other basis showing that he was aimyg other than an at-will employee).

More problematic for Plaintiff (beyond the at¢h of factual allegations supporting his
claim) is that the Municipal Code of Chicagwakes clear that Plaintiff's position as Fire
Commissioner is classified as “exempt’—a fatdo noted by Plaintiff in his complaint—and
that Plaintiff was an at-will employee. See 2§4- 030 and 2-74-060 of the Municipal Code of
Chicago (“Municipal Code”). Under the Municip@lode, City positions arclassified into two
categories: “career ser@tpositions and positions exempt from career service. See 8§ 2-74-030.
Only those employees in “career service” positiares afforded procedural protections for their
employment. See § 2-0B0 of the Municipal Codé?helan 347 F.3d at 682 (affirming district
court’s 12(b)(6) dismissal of natareer service employee’s propertierest due process claim).

Here, Plaintiff's position as “Fire Commissionag’ expressly classified under the Municipal



Code as exempt from “career service.” See73:30(4) and (13) andppx. A (identifying “Fire
Commissioner” as a nonear service positiorf). Thus, not only has Plaintiff failed to allege
specific facts to show that he was anything othan an at-will employee, his allegations that he
was a “permanent” employee dity conflict with the City’s Municipal Code and Seventh
Circuit precedent. Sdehelan 347 F.3d at 682 (“Specifically, enMunicipal Code distinguishes
‘career service’ employees and aiher ‘career serveeexempt’ employees * * * * [and] [o]nly
those employees in career seeviare afforded procedural proieas for their employment.”);
Omosegbon v. Well835 F.3d 668, 674 (7th Cir. 2008antana v. Cook County Bd. of Review
2011 WL 1549240, *3 (N.D. Ill. April 25, 2011) i@nissing property rightlue process claim
where plaintiffs empbyment was at-will);Kerr v. South Cook Intermediate Serv. Ctr. 4
Governing Bd.2010 WL 5482935, *4 (N.D. Ill. Dec. 30, 2010) (sarhe).

Because a property interest is requiredstate a cause of action for a Due Process
violation and Plaintiff has failed tallege facts from which a profg interest can be conferred,
Plaintiff has failed to state a due process claim. 8ap, Lee862 F.2d at 141-42 (affirming
dismissal of state employee’s third amendedhgaint where plaintiff did not allege facts

showing a property interest in her jo®ynith v. Bd. of Educ. of Urbana School Digd8 F.2d

2 The City’s Personnel Rules also state int:pdule XVIIIA —Disciplinary Actions for Non-Career

Service Employee: Non-Career Service employees are employed ‘at will. They may be disciplined or
discharged at any time for any reason or no reason amedrmaexpectation of continued employment

** x”  See,e.g, Dennis v. Dunlap330 F.3d 919, 926-27 (7th Cir. 2003) (taking judicial notice of
information on official government website).

% Further, to the extent that Plaintiff is attempgtito allege that his purported “permanent” appointment
was the result of some implied promise of conttheenployment, the Seventh Circuit has rejected any
such argument. Specifically, Bhelan the Seventh Circuit noted that it had previously “stated that
because the Chicago’s City Codepkcitly defines different categas of employees as ‘career service’

or ‘career service exempt other City employeesincea make promises, implied or otherwise, of
continued employment that are comréo the Code.” 347 F.3d at 682 (citigdplay v. Montgomen802

F.2d 918, 921 (7th Cir. 1986)). Plaintiff's contention in his response brief that there was a “mutually
explicit understanding” between himself and the City ignores the provisions of the Municipal Code
(which Plaintiff fails to address) as well as Seveitttuit precedent explicitly rejecting his position. See

id.



258, 264-65 (7th Cir. 1983) (affirming dismissal for failure to stateaanclvhere plaintiff's
complaint did not allege facts frowhich a property interest employment could be inferred).

Plaintiff's substantive due process claim, te #xtent that he is attempting to allege one,
also fails. This sort of claim is limitieto violations of fundamental rights (sBelcher v. Norton,
497 F.3d 742, 753 (7th Cir. 2007)), and employtrefated rights are not fundamental; an
alleged wrongful termination of public employménnot actionable as aolation of substantive
due process unless the employee also alleges the defendants violated some other constitutional
right or that state remedies were inadequate. Pa#la v. Shelton623 F.3d 447, 453 (7th Cir.
2010); Montgomery v. Stefaniak10 F.3d 933, 939 (7t@ir. 2005). Plaintiffhas not pleaded an
additional constitutional violation or claimedathstate-law remedies were inadequate. He
therefore has failed to state an ag#ible substantive due-process claim.

Plaintiff's substantive due process clairsafails because Defenua’ conduct falls far
short of shocking the conscience. “The Duedess Clause protects citizens from abuses of
power by executive officials * * * but official misconduct will rise to the level of a constitutional
violation only if it shocks the conscientePalka 623 F.3d at 453-54 (emphasis added). In
Palka, the plaintiff maintained that tracing ehphone call he made to the CPD officer's
childrens’ school and then tralieh outside of their jurisditon to visit him at home one
evening qualified as conscience-shocking mmstuct by the officers. The Seventh Circuit
disagreed. “The threshold for this kinof due-process claim is high; many forms of
governmental misconduct are excludedtd! at 454 (citingTun 389 F.3d at 903 [t'is one thing
to say that officials acted badlgyen tortiously, but — and this tise essential point — it is quite
another to say that their acts rise ttee level of a constitional violation.”); Kernats v.

O’Sullivan, 35 F.3d 1171, 1175 (7th Cir. 1994) (“Of couyrseeery official abuse of power, even



if unreasonable, unjustified, or outrageous, doesrisetto the level of a federal constitutional
deprivation.”)). Here, therare no allegations that corase to conscience-shocking.
2. OccupationalLiberty Claim

In Palka v. Sheltonthe Seventh Circuit also consiéd whether the plaintiff had
adequately alleged a violation of his intergsthis occupational liberty under the Fourteenth
Amendment. 623 F.3d 447, 454 (@ir. 2010). While Plaintiff ha not expressly alleged an
occupational liberty claim, his afiations could be read as attempgtto allege such a claim.

The concept of liberty protected by the DRmcess Clause inclusi®ne’s occupational
liberty, or “the libertyto follow a trade, profgsion, or other calling.”Wroblewski v. City of
Washburn, 965 F.2d 452, 455 (7th Cir. 1992). Tigevernment violates an employee’s
occupational liberty interest when, in the courselistharge, failure toehire, or other adverse
employment action, the employer stigmatizee employee by making public comments that
impugn “the individual's good name, reputation, honomt&grity” or impose a “stigma or other
disability on the individual which forecloses other opportunitieBd. of Regents v. Roth08
U.S. 564, 573 (1972). The Fourteenth Amendnmotects only thendividual's liberty to
pursue a particular occupation, however, andthetindividual's right to any one job. See
Townsend v. Vallag56 F.3d 661, 670 (7th Cir. 2001).

Under the occupational liberty doctrine, a pldéimhust plead that (1) the defendant made
stigmatizing comments about him; (2) those canta were publicly diclosed; and (3) the
plaintiff suffered a tangible ks of other employment opporttias as a result of the public
disclosure. Palka 623 F.3d at 454 (citinfjownsend v. Valla®256 F.3d 661, 669-70 (7th Cir.
2001)). In cases alleging deprivation afcapational liberty, “the employee’s good name,

reputation, honor or integrity muste called into question isuch a manner that makes it



virtually impossible for the employee to fim&w employment in Bichosen field.” Townseng
256 F.3d at 670. “The public-disclosure elemequnes that the defendant actually disseminate
the stigmatizing comments in a way that wbukach potential future employers or the
community at large.”Palka 623 F.3d at 454 (citinRatliff v. Cityof Milwaukee 795 F.2d 612,
627 (7th Cir. 1986)) (holding there was no puldisclosure and therefore no constitutional
violation where communications regarding @as for a discharge of an employee were
disseminated internally); see alfownsend256 F.3d at 669-7Harris v. City of Auburn27
F.3d 1284, 1286 (7th Cir. 1994) (deprivation of occigpel liberty that was “virtually devoid of
any information regarding the public disclosud’the statements was insufficient to state a
claim); Clark v. Maurer, 824 F.2d 565, 567 (7th Cir. 1987) (no injury until the damaging
information is made public);ashbrook v. Oerkfitz5 F.3d 1339, 1349 (7th Cir. 1995) (“[T]he
government must have actually participatedigsseminating the informatn to the public”).

To the extent that Plaintiff intended to allege occupational libegrtinterest claim, his
claim fails. Plaintiff has notalleged public disclosure adny stigmatizing comments by
Defendant$. Allegations against amdividual are not made public for purposes of satisfying the
public disclosure requirement for a violation of a liberty interest if the allegations are only
communicated internally. See,g. Ratliff,795 F.2d at 627 (no public disclosure, and therefore
no deprivation of a liberty interest, where defants did not publicize the reasons for discharge
beyond the proper chain of commamithin the police department)phnson v. Martin943 F.2d
15, 16-17 (7th Cir. 1991) (no public discloswvben potentially stigmatizing information in a
discharged employee’s personnel file that hatlbeen disseminated beyond the proper chain of

command in the police department and had Ibe¢én made public). Because Plaintiff's

* The only information that Plaintiff alleges wpasblicly disclosed was the independent investigator’s

conclusionexoneratincghim. See Compl. at § 25.

10



complaint does not allege that Defendants disclosed this matter to the public, he has failed to
plead that Defendants publically disclosed pheported stigmatizing information. As public
disclosure is required tshow a deprivation cdn occupational liberty terest, and Plaintiff has

failed to allege such disclosure, Plaintiff Haded to state a claim for a deprivation of his
occupational liberty.

In response to Defendants’ arguments regartiadailure to allege public disclosure of
stigmatizing information, Plaintiff attempts to and his complaint by way @fssertions made in
his response brief. However, it is “well estabéd that a plaintiff cannot amend his complaint
by statements made in briefs filed in opposition to a motion to dism@d3m v. Sheriff and
Staff 2007 WL 1238723, at *2 (C.DIl.I Apr. 26, 2007) (citingPerkins v. Silverstejr039 F.2d
463, 471 n.6 (7th Cir. 1991)ghanahan v. City of Chicag82 F.3d 776, 781 (7th Cir. 1996).
Furthermore, even accepting these allegations, Pfairdomplaint specifically refutes at least
one element of an occupational liberty clairthat Plaintiff suffereda tangible loss of other
employment opportunities as a resoltthe public disclosure. Plaintiff admits that before he
resigned he was given the option of remainingleyed in the Fire Department in the position
of Battalion Chief, but he declined. Since Pidircould have elected teemain employed as a
fireman, he plainly was not deprived of his “calling or occupation.” At most, he was removed
from a specific job, which does not give risean occupational liberty claim. Séé&oblewski v.
City of Washburn965 F.2d 452, 455 (7th Cir. 1992) (it the liberty to pursue ealling or
occupation and not the right to a spécijob, that is secured by the Fourteenth Amendment”)
(emphasis in original); see al¥destphal v. City of Chicag® F. Supp. 2d 809, 813 (N.D. Il
1998) (noting that courts “consistently distinguibbtween occupational liberty and the right to

a specific job™) (citingWroblewski 965 F.2d at 455). Even if Plaintiff were allowed to amend

11



his complaint to allege the first two elements—that Defendants made stigmatizing comments
about him and that those comments were publgtgclosed—the allegations in his current
complaint explicitly demonstrate that he cannatestan occupational liberty claim. See also
Covell v. Menkis595 F.3d 673, 678 (7th Cir. 2010).

In sum, Plaintiff has not alleged that has been deprived dhe right to pursue a
particular calling or occupatiomather, he merely alleges that had a liberty interest in his
particular job as Fire CommissianeThe Complaint makes no ajlgtion that Plaintiff has been
deprived of any other opportunity, whether insateoutside of the Fire Department, nor even
that Plaintiff has sought anyhar employment opportunitiesadeed, the complaint identifies
one position within his occupation that he was offered but declined to accept. For all of these
reasons, Plaintiff has failed to state a claim foratioh of his right to occupational liberty. See,
e.g., Palka 623 F.3d at 454-55 (affirming 12(b)(6) dissal of liberty interest claim where
plaintiff did not allege that any stigrizing information was publicly disclosedlVestphal 8 F.

Supp. 2d at 813 (dismissing libelityterest due process claim puant to Rule 12(b)(6) where
plaintiffs did “not claim they are foreclosed frdimeir occupation of bag police officers or that

the defendant’s policies have foreclosed emplaynopportunities outsidef the Chicago Police

> The Seventh Circuit’s discussionBigby v. City of Chicagds particularly helpful in distinguishing

between actionable claims and the type of claim that Plaintiff here has brought:

* * * to be a policemen is to follow a pagular calling, and to be excluded from that
calling is an infringement of liberty of occupation. But a particular rank in the police
force is not an occupation, just as the aisyot a series of separate occupations, ranging
from buck private to general of the armies, and just as the private practice of law is not
composed of two occupations—partner and associate * * * * [W]hile preventing someone
from advancing in his occupation can be a cruel deprivation, it would stretch the idea of
liberty of occupation awfully far * * * to treat a bar to promotion as a deprivation of that
liberty.

766 F.2d 1053, 1057 (7th Cir. 1985). Thus, whiledbeeotion allegedly offered by the City may have

been unwanted—or even intolerable—to Plaintiff, he was not being excluded from his occupation as a
fireman.

12



Department.”);Santana 2011 WL 1549240 at *3 (granting 12(b)(6) motion to dismiss liberty
interest claim where plaintiflid not plausibly allege a setis impairment of his future
employment opportunitiesBaylor, 2011 WL 1526950 at *5 (grantj motion to dismiss liberty
interest claim where plaintiff asserted only vague, conclusory allegations about public disclosure
of alleged stigmatizing statements and mld allege lost employment opportunities).

B. State Law Claims

In addition to his 8§ 1983 claims, Plaintiff alsoed Defendants under lllinois state law for
wrongful termination (Count Il]) tortious interfeence with an advantageous business
relationship (Count IV), and intaohal infliction of emotionalistress (Count V). Because the
Court has dismissed all claims over which is haiginal jurisdiction it must now address
whether to retain jurisdiction over those stite claims. See 28 U.S.C. § 1367(c)(3). The
Seventh Circuit consistently has stated that “it is the well-established law of this circuit that the
usual practice is to dismissithout prejudice state supplementdaims whenever all federal
claims have been dismissed prior to triaGGtoce v. Eli Lilly 193 F.3d 496, 501 (7th Cir. 1999);
Alonzi v. Budget Constr. Gab5 F.3d 331, 334 (7th Cir. 1998razinski v. Amoco Petroleum
Additivies Ca. 6 F.3d 1176, 1182 (7th Cir. 1993). Finding no justification for departing from
that “usual practice” in this ca8ethe Court dismisses without prejudice Plaintiff's state law

claims’

1n Wright v. Associated Ins. Co29 F.3d 1244, 1251-53 (7th Cir. 1994), the Seventh Circuit noted that
there occasionally are “unusual cases in which thenbalaf factors to be considered under the pendent
jurisdiction doctrine — judicial economy, convenien&arness, and comity — will point to a federal
decision of the state-law claims on the merits.”e Tinst example that the Court discussed occurs “when
the statute of limitations has run on the pendentyglarecluding the filing of a separate suit in state
court.” Id. at 1251. That concern is not present hieosyever, because lllinois law gives Plaintiff one
year from the dismissal on jurisdictional grounds ofestatv claims in federal court in which to refile
those claims in state court. See 735 ILCS 5/13-PH¥Kjs v. Cook Counfys34 F.3d 650, 654 (7th Cir.
2008). Dismissal without prejudice also is appropriatre because substantial judicial resources have

13



IV. Conclusion
For these reasons, Defendants’ motion for disf@%kis granted as telaintiff's federal

claims (Counts | and Il) and the remaining state ¢éaims (Counts I, 1V, and V) are dismissed

without prejudice.

Dated: January 4, 2012

RoberM. Dow, Jr.
UnitedState<District Judge

not been committed to the state laaunts of Plaintiff's complaintWright, 29 F.3d at 1251. Finally, this
is not a circumstance in which “it is absolutelgar how the pendent claims can be decidédl.”

" As Plaintiff notes, district courts generally allé®ave to amend after granting a motion to dismiss for

the first time unless an amendment would be futile. &ge Foster v. DeLuca545 F.3d 582, 584 (7th

Cir. 2008);Barry Aviation v. Land O’'Lakes377 F.3d 682, 687 (7th Cir. 2004). In view of the foregoing
discussion, the Court finds it very likely that anyesmded complaint would be futile in view of the
allegations of the complaint (even as expande®laintiff's response brief) and the controlling legal
principles. Nevertheless, in an abundance of gauthe Court will allow Plaintiff until February 1,

2012, to file a motion for leave to file an amended complaint if he believes that he can do so in good faith.
If no such motion is filed — or if leave to amendlenied on futility grounds — the Court will (1) enter a
further order dismissing the federal claims with prajadind the state claims without prejudice, (2) enter
judgment on the federal claims, and (3) terminate this case in federal court.
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