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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NATURAL RESOURCES DEENSE COUNCIL,
etal.,

Plaintiffs,
No. 11 C 02937
V.
Judge John J. Tharp, Jr.
METROPOLITAN WATER RECLAMATION
DISTRICT OF GREATERCHICAGO,

Defendant.

MEMORANDUM OPINION AND ORDER

The plaintiffs, Natural Resources Defense Council, Inc., Sierra Clah, dnd Prairie
Rivers Network are noprofit environmental groups who have brought this case pursuant to the
citizensuit provision of the federal Clean Water Act. In Count Two, the subjettte instant
motions, the plaintiffsclaim that the Metropolitan Water Reclamation District of Greater
Chicago (“MWRD” or “District”) violated the terms ofts National Pollution Discharge
Elimination System“NPDES) permits, and thus the Act @i, at three area water reclamation
plants (“WRPs”) that it operates. Specifically, the plaintiffs claim that the efflueninftbe
WRPscontains levels of phosphorus that have caused conditions in the receiverg that
violate lllinois water quality standards with respect to levelsalgfal and plant growth and
dissolved oxygen “D0O”). The plaintiffs maintain that the water quality standards are
enforceable against the District because Special Condition 5 of the WHR&s applicable
NPDESpernits incorporates those standards.

Two summary judgment motions are pending. In the first, the Distrioests| judgment

as a matter of lawasedon two legal defenses: primary jurisdiction and the Clean Water Act’s
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so-called “permit shield.” In the second, thiintiffs seek judgment on the merits of their claim
that the District was and is violatintge water quality standards, its permit, and the Act, as a
result of the conditions created by tiWRPs effluent. The legal defenses do not defeat the
plaintiffs’ claims, but those claims present material disputes of fact that make sujudggmngnt
for the plaintiffs inappropriate. Accordingly, both motions are denied.
FACTS®

The District is a unit of local government that operates wastewater collecéatment,
and discharge facilities in the greater Chicago area. As relevant here, tlet Distrates the
North Side,Stickney,and Calumet water reclamation planfBheseWRPsdischarge into the
Chicago Area Waterway System (“CAWS”), which includes the Northré&SBhannel, the North
Branch of the Chicago River below its confluence with the North Shore €hahe Main
Branch and South Branch of the Chicago River, the Chicago Sanitary and Ship C&&C{)'C
the CalumetSag Channel, and the portion of the Litflalumet River east of its confluence with
the CalumeSag ChannelThe CAWSnormally flows from the CSSC into the Des Plaines
River, which joins downstream with the Kankakee River to form the llliRoigr, which flows
generally southwest and ultimately into MessissippiRiver near Alton, lllinoislt is estimated
that over D% of the flow in the CAWS, and even more than that (about 8BB&n water
diversionsfrom Lake Michiganare reducedconsists oftreated wastewater from the three

District WRPsat issue in this case.

! Because the merits are not at issue in the defendant’s motion, whichdssadtifirst,
this summary omits much of the evidence that is relevant only to the p&intdfion, which is
addressed separately. The summary of material, undisputed (or netlypmsputed) facts is
drawn from the parties’ statements and responses pursuant to Loc&lieRlyland the facts and
reasonable inferences therefrom will be construed in favor of thenoemg party.See Cung
Hnin v. TOA (USA), LLC751 F.3d 499, 50804 (7th Cir. 2014)Senske v. Sybase, In688
F.3d 501, 503 n.1 (7th Cir. 2009) (facts are properly disputed only with citationslemeeithat
directly contradict®pponent’s assertions).



In 1992, the District applied for, andltimately was granted, National Pollutant
Discharge Elimination System permits for the three releVéRPs The NPDES permits were
issued by the lllinois Environmental Protection Agency (IEPA) putsuanthe authority
delegated tohe State by théederal EPAThe WRPs permits were issued in 2002 and, although
they technically expired in 2007, they remained in effect in 2011, when this lawsuitenced,
and during permit renewal proceedings that culminated in the issuance ofl reerseits that
became effective odanuary 1, 2014. The parties refer to the two sets of permits as the “2002
permits” and the “2013 permits,” respectively (the latter having beenegrant December
2013), and the Court does the same.

As noted in the District's 1992 permit applications, WWRPs’ discharges contain
phosphorus from sources including human excreta, industry, and storm uvetircontaining
animal waste, fertilizers, fallen leaves, dishwasher detergents, food, veastetap water.
Phosphorus ia naturally occurring basic elemt and a nutrient that enabjg@ants and algae to
grow. When the supply of phosphorus is limited in a freshwater systemgpththgf plants and
algae in the system likewise is limited. Where phosphorus is present in Wdh tleat are no
longer limiting, plants and algae have what amauiot an unlimited food supply; unless other
factors are limitingthe growth of plants and algaereases. It is undisputed that in the CAWS
and lllinois River, phosphorus is natimiting factor to plant and algaeayvth.

The 2002 permits did not place any numeric effluent limitations on phospleves,
though the District’'s permit applications identifiedetquantity of phosphorus in itseated
wastewater discharges and disclosed thaWRPshad no original dggn capacity to remove
phosphorus. Th&002 permits do impose numeric limitations on other constituents of the

discharges from th&/RPs Those limitations are coupled with mandatory -sefforting and



monitoring obligations. e IEPA’s decision not to inggenumeric phosphorus limitations was
over objectionsby the plaintiffs and otherduring the public comment periaaf the permit
processin its Responsiveness Summampich addressethe public comments, IEPA stated, in
part: “[T]his permit does not authorize or provide any legal protection eo[@istrict] for
violation of downstream water quality standards that may result the dischages covered by
these permits.”

The 2002 permits include a provision, Special Condition 5 stiagésn its entirety: “The
effluent, alone or in combination with other sources, shall not causéationcof any applicable
water quality standards outéd in 35 Ill. Adm. Code 302.” In turthestate administrative code
sets forth water quality standard8vQS”) for waterways based upon their use. One such WQS,
entitled “Offensive Conditionsrequires thaso-called general useaters “shall be free from . . .
plant or algal growth . . . aither than natural origin” 35 Ill. Adm. Code. §802.203(emphasis
added) A second WQS entitled “Unnatural Sludge” requires teatain othemwaters “shall be
free from . . .unnatural plant or algal growth” 35 Ill. Adm. Code. 8§ 302.408=mphasis
added) A third WQS sets forth numeric minimums f®0O levels in applicable waters:
“Dissolved oxygen . . . shall not be less than 4.0 mg/L at any time excepte¢h@alumetSag
Channel shall not be less than 3.0 mg/L at any time.” 35 lll. Admin. C&02.805. A similar
provision sets fortlseasonally variable minimums for D@general use waters, never below 3.5
mg/L. 35 lll. Admin. Code. § 302.206.

In 2009, IEPA provided public notice of the proposed terms for the District’s renewe
NPDES permits for theNRPs The plaintiffs again participated in public comment and
advocatd for the inclusion ohumericeffluent limits on phosphorus discharges. Ultimately, the

2013permitsincluded newnumeric effluent limits on the discharge of phosphorus; however, the



threeWRPswere given from 49 to 120 months to comply with those newemnignstandards. In
the interim, there are design, construction, and reporting milestoaetheWRPsmust meet.
The 2013permits also continue to impose Special Conditién 5.

In a 2011 memorandum prompted by its Gulf Hypoxia Action Plla@,federal EPA
instructedthat IEPA “mustdetermine whether nutrient discharges will cause, have a reasonable
potential to cause, or contribute to an excursion beyond the criteria in 8. Code 302.203
["unnatural” algal growth] or 302.205 [phosphorus] in proxienand downstream waters; and
(2) set nutrient effluent limitations which are derived from and complly 85 Ill. Adm. Code
302.203 and 302.205, as applicable.” It is undisputed that curtesti@tate ofllinois, acting
throughthe IPCB is actively considering modifications to its WQS that set numeric nutrient
limitations for phosphorus and other nutrients and that the plaintiffs have lotigalya
participating in that procestEPA, in caoperation with the lIllinois Department of Agriture,
also funded and recently published a report entitletbis Nutrient Loss Reduction Strategy
prepared by a working group of state and local government agencies, gnublprivate interest
groups, and researchem order to tlirect efforts to @duce nutrients from point and npoint
sources in a coordinated, primarily voluntary, and efigtetive mannet

At times theDistrict has been subject to enforcement action undendneative WQS
regulating unnatural algal growthn September 2006hée IEPA issued a Notice of Violation to

the District after the District sefeported an incident involving eombined sewer overflow

2 The plaintiffs here are among the groap petitioners who appealed the 1.0 mg/L
phosphorus limit in the 2013 permits to the lllinois Pollution Control Board, hwhranted
summary judgment in favor of the District and the IEPA, upholding thigalilon as sufficient.
Recently, however, the lllinois Appellate Court reversed #€B| holding that there is a
genuine issue of material factgarding whether, to prevent unnatural plant or algal growth, the
phosphorusiimit should be lower thah.0 mg/L SeePrairie Rivers Network v. lllinois Pollign
Control Bd, 2016 IL App (1st) 150971, 1 35



(CSO) discharge from a District pumping statiefa facility other than those at issue in this
case—that killed fish. The District was charged with violating “the ‘Offensive Conadi#tiovater
quality standard contained in [section] 302.” Sewer overflows were lassubject oh 2011
federallawsuit against the Distridiy the federal and state EPAs, which, in relevant pieged
that overflowsdrom thesame thre®VRPsat issue in this casgolated Special Condition 5 of the
applicable permitsThat lawsuit ended with the entry of a consent de@eeNote 3,infra.

The operative complaint in this case brings two cougtnst the District, but only
Count Il, alleging that th&VRPs’ phosphorus discharge®late their NPDES permits by way of
the incorporated water quality standarés currently at issug.As noted, both parties have
moved for summary judgmemin Count Il The defendant’'s motion asserts legal defenses to
liability, whereas the plaintiffs’ motion requests judgment on the séadised upon what it
contends is an undisputed factual recordmfatural plant and algal growth aimédequatddO
levels throughouthe CAWS, in violation of the applicable WQS

DISCUSSION

Summary judgment should be granted whéhe movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment asraofatte’ Fed. R.
Civ. P. 56(a)ln decidingeachmotion, the Courexamineghe record in the light most favorable

to the noAmoving party, resolving all evidentiary conflicts s favor and accordingt the

% Count | seeks injunctive relief and civil damages for combined sewaflawe
discharges in violation of the NPDES permits and, therefore, the QW& parties agreed to
stay discovery as to Count | in ligof parallel litigation brought by the federal and State
governments with respect to the same dischaiges United States et al. v. MWRIb. 11 C
8859 (N.D. IIl.). In that case, a consent decree was entered, and théfglainthis case
intervenedo object to it. The Seventh Circuit affirmed the entry of the decree loegrdintiffs’
objections and held that the consent decree was binding against them and allootddrew
private litigantsUnited States et al. v. MWRI?92 F.3d 821 (7th Cir. 2015). The plaintiffs have
now abandoned Count | in this case.



benefit of all reasonable inferences that may be drawn from the r&sm@osenbaum v. White,
692 F.3d 593, 599 (7th Cir. 2012).

l. The District's Summary Judgment Motion

The District's summary judgment motion presents two legal defenggeunt Il. First,
the District contends that pursuant to the doctrine of prinuaigdiction, this Court should defer
the issue of its purported WQS violations to the pertinent administraitherdies. Second, it
argues that as a matter of law, fikan Water Act’'s'‘permit shield” applies and insulates it
from liability for any discharge of phosphorubhe plaintiffs dispute the applicability of these
defenses.

A. Primary Jurisdiction

The Seventh Circuit has described the concept of primary jurisdictioneably“two
doctrines,” encompassing both “exclusive agency jurisdi¢tishjch is not argued here, and
abstention in favor of an agency with superior expertise over the subgtdr. Arsberry v.
lllinois, 244 F.3d 558, 563 (7th Cir. 2001). The latter doctrine, which the defendant invokes,
allows a court to “refer” some “issue” to an agency with the specialized expertexperience
to resolve.See ig Reiter v. Cooper507 U.S. 258, 268 (1993) (Primary jurisdiction doctrine
applies toclaims properly cognizable in court that contain some issue within theiasp
competace of an administrative agency” and “requires the court to enable a ‘referrdie
agency, staying further proceedings so as to give the parties rdasoppbrtunity to seek an
administrative rulindg). There is no “fixed formula” for deciding whethtr abstain pursuant to
the primary jurisdiction doctrine; rather, a cdigecase determination must be made in light of

the purpose of the applicable statute and the relevance of the administratitse&ee Ryan



v. Chemlawn Corp 935 F.2d 129, 131 (7th Cir. 1991) (citiBgadford School Bus Transit v.
Chicago Transit Authority537 F.2d 943, 949 (7th Cit976).

The difficulty here is that the District, which invokes the defense, doesl@mtify with
precisionany relevantproceedings to which this Court should defer for the resolution of the
guestion presented by the plaintiffs’ Count Il. The defengamtsto ongoing efforts by the
federal and state EPAs and tHeCB to develop water quality standards tiapose numeric
limitations on phosphaos dischargesSee, e.g Reply, Dkt. # 125 at 2, 1But it doesnot
identify any proceedingswhether ongoing or that could be initiatehich would adjudicate
whether Special Condition 5 substantively incorporates the lllinoisrveptality standardsto
the WRPs’ NPDES permitsand, if so, whetér the District is in violation of those standards
because of conditions caused by the phosphorus in theWR&s’ effluent. The 2013 permit
appeal pertains to theew numeric limit on phosphorus; only some kind of enforcement
proceeding couldtow addressite meaning of Special Conditi&n And here, the plaintiffs have
brought a citizen suit precisely because no such proceeding hasrbeght by any regulator.

Moreover, the district is seekingntry of judgmenton the basis of the primary
jurisdiction doctrine, whichmerelypermits abstention in favor of some other agency’'s process,
not wholesale abdication. Aeitermakes cleanvere it to conclude that the primary jurisdiction
doctrine should be appliedhe Court would simply stay the case while tharpes seek an
administrative ruling. But absent some plausible proposal for obtaininiing on the question
at hand, the Court has no confidence that its stay would be anythingleudtetodismissal of
the plaintiff's claims without adjudication. the District were earnest about deferring to an
administrative ruling, presumably it would have explained what adminigratioceedings

could be initiated at this time that would definitively interpret Special Conditenmd adjudicate



the District's canpliance The recently completed permit renewal process might, perhaps, have
afforded such an opportunity, but that process was completed in 2013 withduingesioe
fundamental question of whether, and if so, how, the WQS relateuteerical effluent
limitations on phosphorus discharges. The question presented by Coundifistewhether the
WRPs'’ nutrient discharges were and arelating the narrative WQS incorporated into their
permits and whether the District therefore lisble for civil penalties.See NRDC Inc. v.
Outboard Marine Corp 692 F. Supp. 801, 812 (N.D. Ill. 1988B@ard is considering OMC's
request for modification of its permit but is not evaluating whether permit viotathave
occurred and, if so, what penalties should be ass€sdadre, the Courtis asked to enforce the
standards IEPA has already determined are appropriate,” albeit standarbdavihatot been
guantified with numerical limitationsSee id.In short, the District does not ask this Court to
abstain from adjudicatg the plaintiffs’ claim; it asks the Court to defer to the state
administrative body’s adjudication of a different issue altogether.

In any eventthe CWA contemplateshe interpretation of the terms of NPDES permits
even by norexpertcourts because the citizesuit provision is one of the primary means of
enforcing those term&ee33 U.S.C. § 1365 (a) The district courts shall have jurisdiction .
to enforce such arffeuent standard or limitation . .and to apply any appropriate civil penalties
under section 1319(d) of this titlg. see also Ass'n of Irritated Residents v. Fred Schakel Dairy
No. 105CVv00707, 2008 WL 850136, at *1@ (E.D. Cal. Mar. 28, 2008) (discusgin
applicability of primary jurisdiction doctrine to citizen environmérsaits). Federal judges and
juries do so routinelyboth in citizen suits and actions initiated by the federal and state. EPAs
See, ., NRDC v. Cnty. of Los Angeles25 F.3d 1194, 1205 (9th Cir. 201&®)rt. denied sub

nom. Los Angeles Cnty. Flood Control Dist. v. NRB4 S. Ct. 2135 (2014arker v. Scrap



Metal Processors, Inc386 F.3d 993 (11th Cir. 2004Altamaha Riverkeeper, Inc. v. Rayonier,
Inc., No. CV 21444, 2015 WL 1505971, at *3 (S.D. Ga. Mar. 31, 20M)shtoyo Found. v.
Magic Mountain LLCNo. CV 1205600 GAF MANX, 2014 WL 6841554C.D. Cal. Dec. 3,
2014) Adams v. Teck Cominco Alaska, It14 F. Supp. 2d 925 (D. Alaska 200&)nited
States v. Allegheny Ludlum Cqrd87 F. Supp. 2d 426, 447 (W.D. Pa. 20a#f)d in part,
vacated in part 366 F.3d 164 (3d Cir. 2004) (assessing damages after jury determination of
liability for violating NPDES permit);Hudson Riverkeeper Fund, Inc. v. Yorktown HtEgh
Sewer Dist 949 F. Supp. 2105(D.N.Y. 1996. And where, in a suit like this on&,becomes
necessary to determine whether the District violated the water qualithastiarincorporated into
Special Condition 5expert testimony is available to assist ffastlers with the scientific or
technical issuethe standards implicate

Finally, the District and its experhave arguedthat the “unnatural’and “of other than
natural origin” criteria in the lllinois narrative WQ&nnotbe scientifically and meaningfully
applied. It is therefore unclear why the District belietlest any state administrative body is
better suited to parsing what the Distiliicsistsare nonscientific, and, indeed, nesubstantive,
criteriato begin with

For these reasons, the District’'s primaugisdiction defense fails.

B. Permit ShieldDefense

Next, the District argues that the CWA’s permit shield defense dbbplmsulates it
from the claim in Count Il that its phosphorus discharges violate its [SRi2Emit. The permit
shield defense is derived from 33 U.S.C. § 1342(k), which previ@ompliance with a permit
issued pursuant to this section [81342 is the NPDES provision] shall be deenpicmos) for

purposes of section[] . 1365 of this title[the citizen suit provision], with sections 1311, 1312,

10



1316, 1317, and 1343 of this title, except any standard imposed under section 1317t this ti
for a toxic pollutant injurious to human health.” In short, if a polluter halddNPDES permit,
then compliance with the terms of the permit satisfies its obligations ureléWhA, and t
cannot be liable for discharges in accordance with the peMRID.C v. Cnty of Los Angele&25
F.3d 1194, 1204 (9th Cir. 2013). Conversely, “a permittee violates the CWA wtlischarges
pollutants in excess of the levels specified in the permit, or whereettmitiee otherwise
violates the permit’s termsld.

The seminal case construing 8 1342(k), the permit shielBjniey Run Preservation
Association v. County Commissioners of Carroll Countgyyland 268 F.3d 255 (4th Cir.
2001). In that caseg CWA citizen suit challenging a county’s dischargaharmal pollution
(a.k.a. “heat”rom its sewage treatment plants into a stream, allegedly in violatithldPDES
permit, the Fourth Circuit held that the permit shield applies whenever théepaitumplies with
the terms of its permit and makes full disclosure of its discharges batlihe challenged
discharge is within the reasonable contemplation of the permitting authdriat.269. In Piney
Run the heat effluent was not explicitly addressed by the permit; the plaingfisathat any
discharge not explicitly allowed was a violation, while the defendant conteti@dtdany
discharge not expressly forbidden was allowledjectingboth arguments, the Fourth Circuit
reasoned that the pernsihould be deemed to incorporatglicitly all discharges known to the
permitting authority, whetheor not expressly addressed in the perniit. arriving at this
interpretation of the permit shielthe court deferred to the EPA’s reasonindgnrRe Kethikan
Pulp Ca, 7 E.A.D. 605, 1998 WL 284964, (E.P.A. May 15, 1998). UnderRimey Run
formulation of the permit shield, thdischarger retains liability for all discharges not in

compliance with the permitmeaning any discharge thatgpecifically bared orthat wasnot

11



adequately disclosed to the permitting authority and reasonably wghaortemplation when
the permit was issue®ee268 F.3d at 269.

Relying onPiney Runthe District contends that its phosphorus discharges are protected
by the permit shield because it fully disclosed them during the permitting pr&ss .,
Mem., Dkt #114-1 at 6The plaintiffs do not dispute that tBestrict made a full disclosure in its
permit applications of the levels of phosphorus in its treated effluendfahd fact that it had no
original design capacity to reduce phosphorus. And given those disclosuressciinergt of
phosphorus was plainly within the permitting auity’s reasonable contemplation when the
permits were issued. Therefore, the discharges are not forbidden by th¢ pedniindeed,
underPiney Run were implicitly incorporated into the permit. The District ends the analysis
right there, concluding thalhe permit shield bars liability for its phosphorus discharges.

But, contrary to the District’s argumeriney Rundoes not get it across the finish line.
As the District sees things, disclosuréssuance opermit = immunity.But more is requirefbr
the permit shield to applyiney Runclarified that dischargese within the scope of a permit
when they are adequately disclosed to the permitting authewdyn if the permit does not
specifically allow them. But thaloes not answer the question wheteach a discharge is
protected if it violates a term of the pat itself. And sibsequent cases have held tifnat permit
shield requires compliance with all terms of the perAliaska Community Action on Toxics v.
Aurora Energy Servs., LLZ765 F.3d 1169 (9th Cir. 2014{‘If a discharger is covered by a
NPDES permitand complies with that permithe permit ‘shields’ it from liabilityunder the
CWA”) (emphasis added)p. Appalachian Mountain Stewards v. A & G Coal Corp8 F.3d
560,564 566(4th Cir. 2014) (explaining that the permit shield’s “broad protection comes with

an importantresponsibilityat the permit application stage: full compliances with federal and
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state reporting requirements, as well as with the conditions of the pamditioting hat permit
holder “failed to fully complywith the express ters of the permit”).Seealso Wisconsin
Resources Protection Council v. Flambeau Mining €27, F.3d 700, 706 (7th Cir. 201&)pon

v. Willet Dairy, LR 536 F.3d 171,173 (2d Cir. 2008) (“[C]onaoice with an authorized permit
is deemed compliance with CWAg as long as Willet Dairy was acting in accordance with its
permit it could not be liable in a citizen suit for CWA violations.The EPA decision that
provded the basis for the Fourthr@iit’'s analysis inPiney Runmakesthis clear: “[S]ection
402(Kk) shields a discharger from liability under the C86Along as it discharges in compliance
with its permit” In Re Ketchikan Pulp Cp7 E.A.D. 605, 1998 WL 284964E.P.A. May 15,
1998) (emphasis addedihdeed, the entire point of the permit shield is to insulate polluters who
are in compliance with their permit; it is naticense to violate thexpresgerms of the permit.
See Alaska Gumunity Action765 F.3d at 1174 (where defendants’ peewrjiresslyprohibited
nonstormwater coal dischargedgfendants were not shielded from liability émal spilling into
bay during transfer onto ships through conveyor system).

Therefore, the pertinent questiéor purposes of the District’'s permit shield defense is
whether Special Condition 5, which incorporates lllinois water qualitydstals, is a substantive
term of the permit. If it is, then the District’'s discharges must be in congglizvith the WQS in
order forit to avail itself of the permit shield defense.

The District would have the Court bypassstimquiry because, it argues, Special
Condition 5 cannot override the statutory defense. Or, as the District ttateargument: “vague
narrative wateqguality standards generally referenced by a permit cannot form a backdoor basis
for limiting the discharge of wastewater constituents that were disclosed t@pfhmepriate

regulatory body and that the regulator chose not to subjectisthaige limits.” Reply,
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Dkt. #125 at 3. On the other hand, the plaintiffs contend 8pcial Condition 5 is not a
“general reference” tthe WQS butincorporates them asibstantive ters

An NPDES permit is interpreted just like any contract or other legal do¢uMBDC,
725 F.3d at 120iney Run 268 F.3d at 269Jnder lllinois law, this means thahambiguous
terms are to be given their plain and ordinary meaning, and all prawiaie to be given effect
and not interpreted in such a way asitdlify themor rencer themmeaninglessSee Thompson
v. Gordon 241 Ill. 2d 428, 442, 948 N.E.2d 39, 47 (201B)enz v. Frontline Transp. G227
lIl. 2d 302, 308, 882 N.E.2d 525, 529 (2008&pecial Condition 5, by its plain language,
incorporates the lllinois WQS and reces thatthe permittee’seffluent discharges not cause a
violation of the WQS, irrespective of whether the discharge itself isvaigeallowed’ It would
be easy to draft Special Condition 5 in such a way &imtbits applicabilityto discharges not
otherwise allowed by the permit, but that is not what it says.

Other courts have held that state WQS substantively incorporated into &eSN#&Dmit
are enforceable terms of the pernmt.Northwest Environmental Advocates v. City of Rod,
56 F.3d 979 (1995), the Ninth Circuit held that a citizen suit to enforce stat® W3
cognizable where the WQS were conditions of an NPDES pelanitat 986.The District
protests that this case preced@dey Run but it does not persuasively explain why the Fourth
Circuit’s interpretation of the permit shield in that case obviates the genmi@plar that WQS

incorporatedinto a permit becomsubstantively enforceable tern’t least one other district

* Because the language is not ambiguous, resort to extrinsic aids to detdeine t
meaning is not required. The Court notes, however, that during the 2002 permiategspthe
IEPA appearedio express the view that the absence of numeric effluent limitations on
phosphorus did not relieve the District of the obligation to comply with dotensatater quality
standards, when it stated in the Responsiveness Summary: ““[T]his pleesiinot auth@e or
provide any legal protection to the [District] for violation of downstreartemguality standards
that may result from the discharges covered by these permits.”

14



court has agreed with this propositiontive postPiney Rurera. See€Dhio Valley Envtl. Coal.,
Inc. v. Marfork Coal Cq 966 F. Supp. 2d 667, 683 (S.D.W. Va. 2013) )(“[l]f a permit holder
does cause a violation of the water quality standards applicable todh®fwater into which it
dischargs pollutants, then the permit holder has violated the terms of its permitpermit
shield would not protect such a permittee from liability, because th&dl sinéy applies to a
permit holder who complies with all the conditions of its permis&e &o Ohio Valley Envitl.
Coal. v. EIk Run Coal CpNo. CIV.A. 3:120785, 2014 WL 29562, at *3 (S.D.W. Va. Jan. 3,
2014).By contrast, the District identifies no authority supporting its view thati8p€ondition

5 can be dismissed as inapplicable boiltgrather than as a substantive limitation imposed on
the District’s effluent discharges.

Moreover, contrary to the District's argumentsyater quality standardare no less
binding when they are in the form of narrative or qualitative criteria insteaduoferic
limitations. See PUD No. 1 of Jefferson County v. Washington Dep’t of EcddgdyU.S. 700,
716-717 (1994)Nw. Env’l Advocates56 F.3d at 987Jefferson Countyaddressed a state’s
authority to enforce broad narrative criteria as a conditiorcesfifying the building of a
hydroelectric power plant. After holding that states may condition theiA C#vtification upon
compliance with water quality standards and any other “appropriate iconaditstate law,” the
Court went on to conclude that Washington’s minimum flow condition was sustjuaement.
The Court rejected the contention that numerical criteria were required focemgnt, holding
that the state could enforce gsalitative requirement thastreamflow be sufficient to allow
partiaular uses511 U.S.at 716717.In the NWEAcase, the Ninth Circugimilarly rejected an
argument that only WQS that had been translated into numeric effluent limstatrere

actionable56 F.3d at 986The court reasonethat technological effluent limitations were meant

15



to improve enforcement but not to supplant the systems of water quatithasda.ld. It is true
that the narrative criteria themselves must be sufficieokbyar to allow for meaningful
regulation,see.e.g, NRDCv. U.S.EPA,808 F.3d 556, 578 (2d Cir. 2015), e enforceability
of any particular standard goes to whether a violation has been or can bishesiablot to the
threshold question afhat terms are part of the permit

In this case, the Distri@quates the lack efumeric limits on phosphorus in its effluent
with a lack of any “effluent limits on phosphorusSee, ., Mem., Dkt. # 114 at 8 (“The
District’s permits shield it from Plaintiffs’ backdoattempt to manufacture a current phosphorus
effluent limitation where IEPA saw fit to refrain from doing so.”). Tlisnclusionis not
warranted; “effluent limitatioris are not restricted to numeric limitationSee Citizens Coal
Council v. U.S. E.P.A.447 F.3d 879, 895 (6th Cir. 2006) (citing cases). The District also
suggests that the narrative nature of the relevant Illinois WQS rene@ensitienforceable for
want of “an appropriate test.” Mem., Dkt. # 114t 13> But properly promulgated WQS have
the force of statute and cannot be interpreted so as to be entirely meaniAgkgsterpreting
Special Condition 5 to substantively incorporate the lllinois WQ$onsistent with IEPA’s
obligation to enforce water quality standards promulgated bMith@s Pollution Control Board
and to ensure that no permit results in the degradation of such staSEdgenerallyGranite

City Div. of Nat. Steel Co. v. lllinois Pollution Control Bdi55 Ill. 2d 149, 155, 613 N.E.2d 719,

® This line of argument, which features prominently in the District’s hriefsuld
presumably come as a surprise to the lllinois Appellate Court, wieicbntly addressed the
appeal of the numeric phosphorus limit in the 2013 permits. In that court, thietCasgued
that “the permits at issue here contain a special dondimhandatinghat the Districts effluent
cannot cause or contriteuto water quality violatiorisand that'such a special condition ensures
the District's compliance with all applicable water quality standaRisirie Rivers Network v.
lllinois Pollution Contol Bd. 2016 IL App (1st) 150971, 1 39In short, the District told the
lllinois Appellate Court the opposite of what it argues here, which isSpatial Condition 5
does not impose any limits on it
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721 (1993)"IEPA is essentially the ‘gatekeeper of assuring clean water in lllinoigidsyring
that any permit issued will not cause a violation of the gkdthe administrative regulation$
lllinois Envtl. Prot. Agency v. lllinois Pollution Control Bd386 Ill. App. 3d 375381, 896
N.E.2d 479, 485 (2008) (emphasis addddhe Districtmay well be righthat specificnumeric
limitations are easier to administeralthough clearly they are not easy tdevelop with
precisior—andprovide permittees withlearermotice of how much of which pollutants the IEPA
expects will keep the permittee from running afoul of the WQS. But any pezrthite believes
that a given term of its permi too vague to provide appropriate notice has recourse, either by
appealing the permit's terms to the IPCB or by challenging the enfditeabthe permit term
in anenforement actionOtherwisg compliance with all terms of the permit is required.

Accordingly, Special Condition Tncorporates the WQS asubstantive tersiof the
permit, compliance with which is required in order for the permit shield to appé/WQS do
not restrict phosphorus discharggeer se and, as the Districtargues its permitcontemplates
somesuch discharges because they were propesgiatied in the permitting process. Bog
WQS incorporated into Special Condition 5 mhepose a outerlimit to the extent thathe
District mustensure that its effluent does not caasetainconditions in the receiving waters
Therefore, the District is not “in compliance” with its NPDES permits for WfePs simply
because itlisclosed thgophosphorusontent ofits effluent. Under Special Condition 5, it must
ensurethat its effluent does not cause a violation of the lllinois WQS.

In light of that interpretation ahe District’s relevantpermit, the permit shield defense

can apply only if thethree WRPs’ effluent does not cause violations of the lllinois WQS.

® The District’s invocation of the permit shiettbfense does not address the numerical
dissolved oxygen standard, which presumably does not have the vagaedemsforceability
problems the District raises as to the “unnatural” and “of other than natiged” standards for
algal or plant growth.
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Whether the phosphorus in the effluent causes violations of theivammanaturagrowth and
numeric dissolved oxygen standards is precisely the subjetheofplaintiffs motion for
summary judgment on the merits. Andemains to be decided, in the context of that motion,
whetherthe plaintiffs have provedny violation of the WQ®y the District But for purposes of
the District’'s motion, it is enough to say thathas not demonstraté that the permit shield
defense applies as a matter of law.

Because it has not established that either of gsllelefenses applieshe District's
motion for summary judgment on Count Il is denied.

Il. Plaintiffs’ Motion for Summary Judgment on the Merits

The plaintiffs seek judgment as a matter of law on the basis of what tlgeis sa
undisputed evidence of potian in the CAWSand the relevant segments of the Des Plaines and
lllinois Rivers (the “waters”raused by phosphorustime effluent from the three DistriG/RPs
at issue. In opposition to the motion, the District does not attempt to shothehaatersarenot
encumbered with algal and plant growth or depleted levels of dissokygpgerm nor does it
dispute the quantity of phosphorus in the effluent. Insteauintarily argues that the plaintiffs
fail to meet their burden of proof, particularly withspect to causation. That is, the District
contends that the plaintiffs have not shown ,tlhgta matter of lavthe observed conditions are
attributable to the phosphorus content of\igPs’ effluent.

Both sides rely primarily on expert testimony, thenmaoints of which are summarized
below. On the plaintiff's side are Dr. JoAnn Burkholder, a professor of aquadncg and the
director of the Centrer for Applied Aquatic Ecology at North CaroliteeSUniversity, with a
doctorate in BotanticaLimnology; and Dr. Patricia Glibert, a professor of Envirconemntal

Science at the University of Mayhd’s Horn Point Laboratory, with a doctorate in Organismal
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and Evolutionary Biology. On the District’s side is Dr. Todd Royerofegsor of environmeat
science at Indiana University with a doctorate in Biology.

A. Additional Facts

The concentration of phosphorus in the effluent of the thedmvant DistrictWRPs
rangesbetween 1.0mg/L and 2.5mg/L. Treated effluent from\WiePs contributes the major
portion of the actual water flow of the CAWS. Over 70% of the annua iftothe system is
from the discharge of treated municipal wastewater effluent from the WR¥s plus the
District’'s Lemont plant. About 70% of the annual flow leaving the CAWS akport consists
of treated wastewater, and discharges fronttiheewater reclamation plants at isscenstitute
90% of the treated wastewater in the system.

The phosphorus from th&RPsmakes up a substantial portion of the phosphorus in the
CAWS. Someportion of the phosphorus from théRPsmakes it way from the CAWS into the
Des Plaines River and then into the lIllinois River. The lllinois River alsave@hosphorus
from the Kankakee River and other tributaries that do not receive any effluenthdVRPS
the phosphorus from those rivers derives primarily from agriculturadff and various point
source unrelated to the District’s facilitie®\s previously noted, the phosphorus in tegersis
at high enough levels such thais not limiting to the growth of algae and aquatic plamtse
District’'s expert testied that it was safe to assume that the District is the largest source of
phosphorus to plamstndalgal growth'in the affected streams.”

During at least some of the time period relevant to this lawsuit, the Distrieter w
guality monitoring in the CSSC at Lockport showed phosphorus lelveled.Omg/LAdvisory
guidelines from the federal EPA suggest that total phosphorus concestiatibe waters of the

Midwest region should bed76 mg/L. These were published in the EPA’s 2000 document
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entitled Ambient Water Quality Criteria Recommendations: Information Supporting the
Development of State and Tribal Nutrie@titeria Thesecriteria are not laws or regulations
however accordingto theEPA, “they are guidance that States and Tribes may use as a starting
point for the criteria for their water quality standards.”

Flora in waterways consists of rooted and floating plants, benthie éidach is attached
to rocks or other surfacesand sestonic (or floating) algae and cydaacteria.An accepted
method of estimatindhe level ofsestonicalgal biomasss by measuring the level of chlorophyll
a in the water (Dr. Royer, the District’'s expert, does not disagrekgher levels othlorophylla
correlate with higher levels of algae. And high algae concentrations magtmadiutrient (such
as phosphorugollution. The federal EPA has suggested advisory criteria for sestonic algae in
certain waters in Michigan and Ohio under whattlorophyll a levels should be .07 mg/L or
lower. The Districtregularly sampleshlorophylla at fixed locationsn the CAWS and the Des
Plaines and lllinois Riveras part of its water quality monitoring prograihe North Shore
Channel, the Little Calumet River, the Calumet Sag Channel, and the lllin@s Rhich all
receive effluent from the plaints, have had levelgtldbrophyll o much higher that .07 mg/L.
The District does employ any other means of measuring plant and algaski@mther than
measiring chlorophylla. According to Dr. Royer, data about chlorophyloes not provide any
insight into thesource of the phosphorus nor do they indicate anything about what is “hatural
“‘unnatural” about the phosphoragyae relationship.

Aquatic plants and algae photosynthesize and respire; thegxpgen into the water
during daylight, and thegbsorb itat night. Twentyfour hour variations in dissolved oxygen
levels, known as “diel” or “diurnal” DO variations or swings, reflect\theations in DO levels.

Dense concentrations of plant and algal growth often exhibit substanti@l@ieariations.But
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not all diurnal DO swings are attributable to high levels of plant and algatlyroVlhenthe DO

level rises abwe the oxygen leveh the air, the \&ter is said to be “supersaturated” with oxygen.
Plant and algal growth can cause supersaturation. According to Dr. Blgkh@.5 mg DO/L is
considered at the maximum diel DO swing above which undesirable impacts ofic aquat
communities in the CAWS arieély to occur.”

The District continuously monitors DO. Based the District's data, Dr. Burkholder
found a total of 48 days on which there DO swings in excess of 3.5mg/L asdia@saturation
that, in her opinion, indicate “excessive and harmful” ladgawth at different sites in the North
Shore Channel, CSSC, Little Calumet River, and-&& Channel. Dr. Burkholder further
identified more than 100 instances between 2007 and 2012 where the DO levels at points in the
North Shore Channel, North Branch of the Chicago Ricer, Sourth Branch of treg&Rover,
CSSC, Calsag Channel, Little Calumet River and Lower Des Plaines River fell below the
minimum level set by the applicable Illinois DO water quality standard®r! Burkholder’s
opinion, those violations were due to plant or algal growth because tbeyextin conjunction
with large DO fluctuations over 24 hours and during periods of dry wéatheng which sewer
overflows would not hee been a contributing factor. Dr. Burkholder observed DO levels below
the minimum in several sites in the Lower Des Plaines River during testing iQlulythat also
occurred in conjunction with large DO swings. Dr. Burkholder considamgddata point, no

matter how fleeting, that fell below the levels set by the WQS to be atioio.”

" Dr. Burkholderderived this guideline from the standard adopted by the Minnesota
Pollution Control Authority for central Minnesota Rivers, including arouredTivin Cities.The
District’'s expert, Dr. Royerguestionsthe applicability of that standard ttet engineered
waterways of the CAWS.

8 The District contends that Dr. Burkholder did not adequately account forotige |
periods of days or even weeks for which the effects of sewer overflawendure.
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Dr. Glibert, also one of the plaintiffs’ expertsanalyzedthe nitrogen isotopes in
suspendedhquatic plants in the CAWS and Lower Des Plaines Rivetwo days in August
2013 and concluded that thefywere suggestive of” a “sewage soufceneaning “treated
sewage” or “sewage effluentHer stable isotope analysis of nitrogen is based on the ratio of
nitrogen’s two naturally occurring isotopeéd\N and*N; sewage is enriched AN compared to
other surces, such that values above a certain level are, in Dr. Burkholder’'s woridgedui®”
for sewage as the source of the nutrients absorbed by the plantseor alga

The District’'s expert witnes)r. Royer, opines that the underlying data do not support
the conclusions drawn by Dr. Burkholder and Dr. Glibert. He further spihat defining
“unnatural” growth based on the sources of the nutrients in the water is “uweferalol
unscientific because all llinnois waterways have significant humlated ntrient inputs, and
therefore all waterways could be said to have “unnatural” growth under thaiffsfa
interpretation. Instead, Dr. Royer proposes an “effeated” interpretation of “unnatural” that
defines a critical level of biomass beyond which growth is considered “unhatin@ugh e
does not identify the critical level.

Dr. Royer further opines on the cause of the observed conditions wgttes DO and
plant and algal growth. He concludes that “degraded physical habitat aed &lyeirol@y, not
phosphorus, are the primary drivers of ecological health” inetleeant waterways.

B. Discussion

As noted, both parties rely on expert testimony to support their pwsitio the plaintiffs’
motion. Neither party challenges the opposing expetslifications or the reliability of their
respective methodologies under Federal Rule of Evidence 70Damoert v. Merrell Dow

Pharmaceuticals, In¢ 509 U.S. 579 (1993A true “battle of the experts” generally necessitates
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a trial. SeeGicla v. United Statess72 F.3d 407, 414 (7th Cir. 200@xplaining that tlassic
battle of the experts” requirethé factfinder to determine what weight and credibility to give the
testimay of each expert and physicianW)ipf v. Kowalski519 F.3d 380, 385 (7th Cir. 2008)
(explaining that “in a case of dueling expertsit.s left to the trier of fact . .to decide how to
weigh the competing expert testimonyl)ebow v. Am. Trans Air, Inc86 F.3d 661, 667 (7th
Cir. 1996) (resolution of battle of expertdsbest reserved for the trier of fg¢tJenkins v.
ElectroMed Indus., In¢.916 F.2d 715 (7th Cir. 199@n battle of the experts, “the jumpust
determine credibilif). But to the extent that one side’s expert opinions are substantially
incomplete orinaccurate, they do not create a genuine issue of material fact that precludes
summary judgmenSeeNutraSweet Co. v. X-L Eng'g €C@27 F.3d 776, 785 (7th Cir. 2000)
1. Conditions in the Waters

Without yet drawing any conclusion as to the plaintiffs’ entitlement to jeshgnthe
record establishes that parts of the relevant waters were observeertouipgbered with algae
and plant growth and have exhibited low levels of dissolved oxy@#rer han challenging the
legitimacy or workability of the “unnatural’” standard, the defendaldsnot meaningfully
dispute the plaintiff's evidence of the amount of sestonic algae, as testirog levels of
chlorophyll a, that were observed by Dr. Burkholder based on her own tests and the analysis of
the District’s own monitoring dateéSee, e.g Burkholder Report, Pl. Ex. 41 at-7Q. They
vigorously dispute what might have caused those conditions, and the camchesi the plant
and algal growth is “unnatural,” but they do not undermine the basic facts bfcamaitions
were observednd measured

As for the dissolved oxygen levels, the District again takes issue witktahdard; in

particular, suggesting that there is “violation” unless a condition &isssped for some unstated
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time period, rather than simply being observed in a given sample. BW®5 unambiguously
provides a floor below which DO levels must not fall. There is nothiag ghggests that it is
permissible for DO levels to fall belovindse levels for any amount of time, and therefore the
District’s attempt to undermine the conclusion that violations occurred byingpiout that the
conditions were not observed for any particular amount of time (it diesuggest any specific
duration) is irrelevant. Whether those drops in DO levels are attributable to seeslows or
ecological conditions or anything other than plant growth caused by the phasph the
WRPs effluent is a question of causation. But the District hasaumtuced ay evidence that
disputes that at the times and places identified by Dr. Burkholder, the [@véde DO in the
waters—for whatever reasenfell below the minimum levels set by the WQS. Accordingly,
there is uncontested evidence that the waters were oatrgdliance with the WQS for dissolved
oxygen in those instances.
2. Causation
To prove a violation of Special Condition 5, the plaintiffs must establighlib&VRPs’

effluent, “alone or in combination with any other soutéegaused violations of the&/QS fa

® Neither party attempts to define “source,” and the plaintiffs seem to asthan it
means any other place of origin for phosphofiee, e.g Reply, Dkt. # 135 at 112. However,
in the context of environmental law, it seems much more likely that “sourcersred “point
source.” Under the Clean Water Act, a point sourcearsy “discernible, confined and discrete
conveyance, including but not limited to any pipe, ditdilgnnel, tunnel, conduit, well, discrete
fissure, container, rolling stock, concentrated animal feeding operaiionessel or other
floating craft, from which pollutants are or may be dischafg@3 U.S.C.A. § 136@A4).
Importantly, a point source “do@stinclude agricultural stormwater discharges and return flows
from irrigated agriculturé Id. (emphasis added). The Seventh Circuit has explained that the
term “connotes the terminal end of an artificial system for moving water, wastether
materials’ Froebel v. Meyer217 F.3d 928, 937 (7th Cir. 2000)

An NPDES permit is required to discharge any pollutant, that is to add “anyapolta
navigable waters from any point sourc83 U.S.C. § 1342(a)(1). “Discharge of a pollutant,” in
turn, is defined as “any addition of any pollutant to navigable watersdrgnpoint sarce.” 33
U.S.C. 8 1362(12)(A)Froebel 217 F.3dat 937. Given that the term “source” appears in the
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unnatural growth and low DQVith respect to the algal and plant growttiere appears to be no
real factual dispute that much of the phosphorus in the CAtves from the Distrits WRP
discharges. The District admits the typical concentratiophokphorus in the effluent from its
water reclamation plants (1.4 mg/L, 1.1 mg/L and 2.7 mg/L at the North Sidknest, and
CalumetWRPs respectively), and further that the effluent makes up the large majoribe of t
flow in the CAWS and that it conbutes about 70% of the total phosphorus load. Without a true
debate about where the bulk of the phosphorus is coming from, the only questioether that
phosphorus causdbe plant and algagrowth and the low DO levels that the plaintiffs have
demongated. As to the former, thigequires defining the narrative standard with sufficient
specificity such thatach alleged event dtinnatural” growthcan attributed to the District’s
effluent The defendantontendghat this cannot be done, or at thewksast, that the plaintiffs
have not done sdhe defendant further argues that the plaintiffs have failed to prove that the
conditions observed in the waterways are attributable to phosphogigesr the saturation level
and alternate sources of phospls, that theyvould be improved by a reduction of phosphorus
in theWRPs' effluent.
a. Interpretation of theUnnatural-GrowthWQS

The District contends that because no authoritative administrative interpretafiding
plant/algal growth WQS exist, and the plaintiffs do not identify “a definitieasare for what
constitutes unnatural plant or algal growth, the Court should “defer thetongoing
administrative processes” and forgo a decision on the merits. Mem.# DB at 914. As the

precedingdiscussion of the District®wn summary judgmentotion indicates, howevemo

Districts’ NPDES permit, the most natural reading of the term is that it tefép®int sources,
not to every natural or manmade source from which phosphorus (or whptdueant) might
originate.
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administrative proceedindpas been identifiedhat will result in an interpretation athe
“unnatural” standardt is a matter properlgonsidered here

Under lllinois law, “[a]dministrative regulations are construed according to the same
standards that govern the construction of statutes; accordinglpest indicator of the agensy’
intent is found in the plain, ordinary and popularly understood meaning of the language of t
regulation.Securus Technologies, Inc. v. lllinois Commerce Con20h4 IL App (1st) 31716,

133, 12 N.E.3d 634, 643 (2014).

The relevant narrative WQS provide that #pplicablewaters “shall be free from” either
“plant or algal growth. . . of other than naturd origin” or “unnatural plant or algal growth”

35 lll. Adm. Code. 802.203 (emphasis added) 35 Ill. Adm. Code. § 302.403 (emphasis added).
Despite the minor semantic difference in the two regulations, the part¢ghesn as though
they provide the sae standard, and the Court agrees that there is no material distinctien to b
made betweendf other than natural origin” and “unnatural” when it comes to aquatic plant and
algal growth For the sake of brevity the term “unnatural” will be used for both.

The plaintiffs,primarily supported by Dr. Burkholder, contend that “unnatural” growth is
that which originates from human activitt®sThey submit: “Natural’ is used to distinguish
sources of chemicals and conditions that do not originate from humeitiesfrom ‘unnatural’
conditions and chemicals that are present as a result of human activities.,” Meén# 129 at
13-14.This interpretation has support in the language of the regulations; in EartgEG602.203
refers to growth of “other than na#iorigin” which suggests that the sourieerelevant not the

effects Dr. Burkholder distinguishes between “unnatural” growth (fueled by huelated

19 This interpretation bears similarity to the Clean Water Act’s definition ofitijpon”:
“[t]he term ‘pollution’ means the mamadeor maninduced alteration of the chemical, physical,
biological, and radiological integrity of wateB3 U.S.C.8 1362.
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pollution sources) and “excessive” growth (that which interferes wighbysbeneficial aquatic
life or by people); the standard pertains only to the fomiele “excessive” growth refers to its
ill effects. Dr. Royer, the District’s expert, advocates for an “efféased” interpretation rather
than one that is sourdmsed, but the language of the ulegjons does not support that
interpretation. The narrative standard does not appear to concern itsethevidfifects of the
growth other than aesthetic impairmenhe District itself points out that IEPA has said the
unnatural growth restrictions emée “aesthetivalues” Def. Mem. 14, Dkt. # 131.

Because the plaintiff's interpretation of the narrative standard sstent with the plain
and ordinary meaning of “unnatural,” and the defendant’s effexted interpretation lacks
support in the text of the regulations, the plaintiffs’ interpretation will benasd for purposes
of their motion. As willbe sea, however, even accepting the plaintiffs’ definition, they are not
relieved of their burden to establish causation with respect to the “uraatgrowth, and
defining unnatural growth by reference to human intervention does not fgitthy@i plaintiffs’
task when the waterways at issue are themselves largely the productaof intenvention

b. Application of the plaintiffs’ standard

Assumingarguendothat the relevant WQS regulates plant and algal growth that
orginates from human activities, the plaintiffs’ motion can be grantdg b they have
establishedconclusively (that is, to @oint that no reasonable juror could disagrédegt he
phosphorus component firothe DistrictWRPS’ effluent, “alone or in combination with other
sources,tausd thewaterconditionsidentified by the plaintiffs

The plaintiffs contend that just the very small universe of undisputed fapigra®
summay judgment in their favor. Those facts are: “(1) MWRD puts large amoahts

phosphorus into the CAWS, (2) MRWD’s phosphorus is consumed by plants aediailgg in
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the CAWS, and (3) levels of phosphorus in the CAWS are so high that phospbolarsger
limits the growth of plants and algae.” Reply, Dkt. # 135 at 9.

The District, on the other hand, contends that the plaintiffs’ correlatigohosphorus
levels and algal growtfail to establish causation. As to the narrative plant and algal growth
WQS, the District argues

Causation -whether prohibited plant and algal growth is linked to
phosphorus discharges from the District's WRPFs also disputed. The
District’s expert disputes that specific instances of plant and algattgrow
can be linked tphosphorus discharges. Dr. Royer points to a study of
the lower Des Plaines River showing that “the abundance of macrophytes
[filamentous macroalgae and vascular aquatic plants] at any location in the
river fluctuates yearly due to factors unrelated to sphorus
concentrations.” Royer Rebuttal, DX 2 at 5. Moreover, Dr. Royex's o
analysis shows that “[tjhe abundance of [floating] algae in the CAWS and
much of the lower Des Plaines and upper lllinois River is less than would
be expected given the concetibas of total phosphorus in those
waterways.” Royer Report, DX 1/PSJ 53 at 5.

*k*k

[T]he decisive point for this motiors that whether the prohibited
plant and algal growth exists and is attributable to discharges of
phosphorus from the District’'s WRPreacontested issues of material fact.
As the District's expert states: “a claim of ‘unnatural plant and algal
growth’ in the CAWS, lower Des Plain&iver, and upper lllinois River
caused by phosphorus in the treated effluent of the MWRD is speculative
andnot scientifically defensible.” Royer Report, DX 1/PSJ 53 at 13.

Mem., Dkt. # 131 at4. In short, the District argues, based on the testimony of Dr. Royer, that
any causal link between excess plant and algal growth and the phosphorud/RREeffluent
is “speculative” because growth fluctuates for many other reasons and becaysetianlar

instance of plant and algal growth cannot be linigidbly to phosphorugevels in the watet

1 The District’s brief does not address the plaintiff's evidence that pdamtsigae in the
waterways are taking in nutrients wigh“sewage signature”; that is, nitrogen isotopes that link
the nutrients to a sewage source. But in Dr. Royer’s review of Dr. Glilbeport, he casts doubt
on the applicability of her data to the question of the source of the phospiothe Little
Calumet River and the Des Plaines River on the two days of her sgmplAugust 2013. For
example, contrary to Dr. Glibert’s working premise, he opines that aitragnot a proxy for
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It further argues that the conditions in the CAWS are such that reducing the deanma
phosphorus component in the effluent would be unlikely to affect the leyahof and algal
growth.

The Court agrees that the plaintiffs have failed to establishattestsonable jury would
have to conclud¢hat theobservedconditions areviolations of the unnaturajrowth standard
caused by the phosphorirs the effluent fromDistrict's WRPs Despite the apparent detail of
their expert submissions, tipaintiffs have notsufficiently explained the connectidoetween
the WRPs’ effluent and theobserved conditions in the watets preclude any reasonable
alternative explanation, as they must do to merit summary judg®eed.Z. v. Buell 796 F.3d
749, 756 (7th Cir. 2015explaining that the district courti®le on summary judgment “is not
to sift through the evidence, pondering the nuances and inconsistencies, aedvdemin to
believe,” and that district court need not “sift through hundreds of pagespefrt testimony”
where citations to expert’s reppand deposition were “without any specificity or discussion”).
Although the plaintiffs persuasively argue that more phosphocangroducemore plant and
algal growthas a general matterthey have not established thaty identified condition is

specifically attributable to th&/RPs’effluent?

phosphorus and notes that Dr. Glibert actually sampled nitrogenonotafigae but from all the
matter suspended in the water and that she did not compare the isotomeaEbd 0 those of
the potential sources. Def. Ex. 15. Dr. Burkholder’s rebuttal reportessies Dr. Royer’'s
criticisms of the stable isotope analysimjt this disagreement goes to the weight of the
respective opinions of the experts.

12 The plaintiffs themselves have asserted another source of the violati@pecitl
Condition 5: thecombined sewer overflovibat were the subject of their Count | instbase and
of the consent decree in the IEPA actiomited States et al. v. MWRDB92 F.3d 821 (7th Cir.
2015). Although their expert opines that the impact of CSOs is mirdgorapared to the the
WRPs’ effluent the plaintiffs have made no effort heredistinguish between violations caused
by CSOs and those caused by the phosphorus content of treated effluent.
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That is due in part to the absence of a definitive baseline of what is “natuttaili the
CAWS; the plaintiffs have not established that the conditions they document constitute
“unnatural” growth under their own standaiithe plaintiffs do not contest that phosphorus is a
naturally occurring element and would be present in the waters absent thet dfthoerthe
WRPs, but contend that “natural”’ levels of phosphorus are far below those flouhd CAWS.

But Dr. Burkholders effortsto establish a baseline “natural”’ level of phosphdryseference to
otherwise natural bodies of watéteport, Pl. Ex. 42, at 101, is, in Dr. Royer’s view, inapt
because the CAWS is anything but a natural body oém@bnsidering that significant portions

of the CAWS were constructed as a sewetany Chicagoland’s wastewater away from Lake
Michigan, and that even the system’s “natural” components have beengmeeered so
fundamentally that they operate, litdyain a manner that is 180 degrees opposite of what nature
devised originallyjt is particularly uncertainvhat amount oflgal growth in the CAWScould

ever be considered “naturafthat is, growth that isotinfluenced byhuman interventionDr.
Royermakes thesamepoint more broadly with respect to the entire upper lllinois River basin:

The Chicago River, lower Des Plaines River, and upper lllinois
River have been extensively modified from their original {pre
European settlement) state. The rivers have been channelized
(straightened), dredged, impounded, aoithemvise altered to
facilitate water flow and boat traffic. Agriculal and urban
development in the watersheds during the past 180 years has
contributed sediment and organic contaminaatghe river beds.
Today, the rivers lack most of the habitat featurs of a healthy river,
including riffle-pool structure, woody debrisyverhanging banks,
riparian vegetation, and large stable sidist The North Sher
channel and the Sanitary and Skdanal are entirely mamade
structures that have no “natural” state. . . . Given the extensive and
fundamental changes to the landscape, hydrology, and physical and
chemical environment of rivers throughtout northeastern lllinois,
one can only speculate that a plant or algal community occurring
today in the CAWS, lower Des Plaines, or upper lllinoigeRiis
“natural” or “unnatural
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Def. Ex. 1,Royer Report at-&, Dkt. # 1331.*3

Though it is their burdeas the summary judgment movao do so, the plaintiffs do not
provide a convincing answer to the question: What is unnatural growth in such aarainnat
system?* They do not offer data that show algal changes from a baseline drawn from\ti® CA
itself, or even from other systems thag¢ aemotely comparable to the highly engineered, nature
defying waterways that constitute the CAWS aelkhted waterways of thepper lllinois River
basin.Accordingly, a reasonable jury could conclude that the plain@ffitempt to establish a
natural basline for assessing the conditions of the CAWgreference to comparatively pristine
natural waterways is akin to comparing apples to zebras.

The plaintiffs alsofail to answeithe question ohow muchphosphorus causes unnatural
growth. But causation turns entirely on this question because the Distmot liable for
discharging phosphoryger se it is liable only to the extent that the phosphorus is responsible
for unnatural growth conditiondmportantly, the plaintiffsdo not contend that the District’s
effluent cannot contairany phosphorus. They make reference to various target levels of
phosphorus that are used in other contexts or that have been proposed for the fututdbjedhe s
waters,and certainly they have advocated for caps on phosphorus that are bewitinostely

adopted for the District in its 2013 permits. But they have not argued here, aoy context of

13 Apart from obvious issues of human pollution that have affected #iermays in
guestion for decades, if not centuries, Dr. Royer's repatudses the potential effects of
changes in the hydrology of the waterways on the rate of algal growth.te® far example,
that navigational dams render the lllinois River a series of pools, and thateshlting
restrictions on the “natural” flow of the river may result in higher cotmagans of algal growth
due to the reduced rate of water flow.

4 To the extent that the plaintiffgxpertshave addressed these issues, the answers have
not found their way into the plainitffs’ arguments regarding \Wieir evidence demonstrates a
violation of the unnaturajrowth standard and, again, it is not the Court’'s role on summary
judgment to bridge the gaps between an expert report and brief, or to choosenbtteve
accounts of welfualified experts on eacside, who have not been subject to @gubert
challenge.
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which the parties have apprised the court, that phosphorus mugnhbmated entirelyfrom the
effluent in order to comply with the narrative WQS for plant and aligatrn.*®

This omission is telling. If the permitted amowftphosphoruss not zero, then to meet
their burden on causation the plaintiffs must articulate what level of phospimputfrom the
effluent promotes unnatural growth in the receiving watéedone or in combination with other
sources.”Otherwise, they cannot establish that Bistrict’'s effluentexceededhat level.lt is
here that the District's critism of the plaintiffs’ definition of “unnatural’resonatse—the
plaintiffs cannot provdiability until they can saywhat action by the District constitutes the
violation. SeeNRDCv. U.S.EPA, 808 F.3d 556, 578 (2d Cir. 201ftriking down narrative
standard that wasisufficient to give guidance as to what is expected or to alkmulatorsto
determine whethdhe standard was violated).

This hole in the plaintiffs’ evidencéas ramifications not only for the question of the
District’s liability, but also for the relief sought by the plaintiffs. Thapipal remedy requested
by the plaintiffs is an injunction against further violations of the C\WWéeCompl. 10, Dkt. # 1

But an injunction would, consistent with Rule 65(d)(1), have to do more thahedistrict to

15 As a practical matter, an argument by the plaintiffs that any incrementabetion to
phosphorous levels in the waterways is sufficient to cause unnatuahlgatyvth would be
doomed to failas it is wellestablished that the District lacked the technical ability to remove
phosphorus from its effluent during the relevant time period, and thereforeceatyng to
operate altogether would ameliorate the condition. The practical consquereasiofj to treat
the wastewater in the Chicagoland area are best left to the imagination at prasgrgedms
reasonable to assume that the environmental consequences, not to rttentpublic health
impact, would be nothing short of disastrous. I8ipg a zerdolerance standard for phosphorus
would also render the District’'s NPDES permits a nullity when issuedjraady noted, the
permitting authority clearly contemplated the input of some amount of phospsiace it issued
the permit after didosure of the phosphorus component. The IEPA can issue a NPDES permit
“upon proof by the applicant that the facility . . . will not cause a violation isfAbt of or
regulations hereunder.” 415 ILCS 5/39(d)inois Envtl. Prot. Agency v. lllinois Poltion
Control Bd, 386 Ill. App. 3d 375, 381, 896 N.E.2d 479, 485 (2008)
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stop violating the CWA, it would have to “describe in reasonable detailthe act or acts
restrained or required.See, e.g., E.E.O.C. v. AutoZone, IMQ7 F.3d 824, 8442 (7th Cir.
2013) (noting some of the problems with an “oftlegdaw” injunction, including overbreadth
andfailing to state specificallyhe acts restined as required by Rule 65(d)(1®ity of New
York v. Mickalis Pawn Shop, LL.®&45 F.3d 114, 144 (2d Cir. 201¢)&n injunction must be
more specific than a simple command that the defendant obey the lavother words, the
Court would be required tll the District to stop discharging phosphorous at levels that cause
unnatural algal growth-+without any idea about what those levels are.

It is not theCourts task towade into theemurky watersto assign a permissible level of
phosphorus above which the District is liable for violating the unnaguoaVth standardAs the
movants,the plaintiffshavethe burden of establishing that it was the DistWiRPs’ effluent
that caused the conditions ththey claim violate the WQS. The District is liable only for the
growth that is unnatural, arsb farthe plaintiffs havenot demonstratethow much if any, plant
and algal growth in the CAWS can identified ‘asnatural” nor how much manmade
phosphoruscauses it. Theyhereforecannot prevail on summary judgment as to the alleged
violations of the unnaturarowth WQS standards.

C. Causation of the depressed DO levels

The plaintiffs also fall short of establishing causation with respect to the idatidhe
numeric DO standards. At a minimum, the District has raised a genuineofsmegerial fact
regarding the cause of the observed concentrations of DO in the subgrst wat

As to the dissolved oxygen WQS, the District disputes causation asdollo

The District’'s expert Dr. Royer opines that “[i]t is not possible to
determine the cause of oxygen patterns from the dissolved oxygen data

alone.” Royer Rebuttal, DX 2 at 7. His report explains that not just plants
and algae consume oxygen. For example, nitrification and sulfur and iron
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oxidation are biological processes that consume oxygen at rates that are
not dependent on the total phospi®concentration in the water. Royer
Report, DX 1/PSJ 53 at 14. In addition, physical processes that have no
relationship to phosphorus, such as temperature and salinity, affect
dissolved oxygen concentrationsl. As mentioned above, Dr. Royer’'s
researctshows that low dissolved oxygen levels can occur in the absence
of any humarcaused phosphorus loading and where the phosphorus
concentration is low enough to limit algal growth. Royer Report, DX
1/PSJ 53 at ¥38. He describes studies that could be dondetermine

how much each of these processes contributes to lowered dissolved
oxygen values, but Plaintiffs have not done thé&mat 15. Absent such
studies, Dr. Royer concludes that the proposition that low dissolved
oxygen levels are attributable tbgsphorus discharges rests on a number
of assumptions and that “the claim of low dissolved oxygen in the CAWS,
lower Des Plaines River, or upper lllinois River being caused by
phosphorus in the treated effluent is best viewed as a hypothesis, albeit a
chalenging hypothesis to testltl. Dr. Royer concludes that “attributing

the dissolved oxygen patterns to a particular cause, as Dr. Burkholder doe
in Tables 3 and 5 [of her report], is speculation.” Royer Rebuttal, DX 2 at
7. Dr. Royer’s analysis shows thRlaintiffs have failedo establish as a
matter of undisputed fact that the low dissolved oxygen values obsérved a
various points are aibutable to phosphorus discharges from the District’s
WRPs.

Mem., Dkt. # 131 at 8n sum, the District contends that the plaintiffs fail to establish that the
low dissolved oxygen levels observed by Dr. Burkholder were causeldetRPs’ effluent
because low dissolved oxygen levels occur evighowt abundant phosphorus abelcause the
plaintiffs fail to accountdr the oxygen used up in biological processes that occur independent of
phosphorus concentrations.

The plaintiffs can cite only their own experts’ disagreements with DreRoysupport a
contrary conclusion. But they have not established thaRDyer’'s reports arestibstantially
incomplete or inaccurate” such that they can be effectively disreg&edutraSweet Co227
F.3dat 785. It is therefore the province of the jury to weigh the experts’ opiniang alhat

causes the depressed DO lsva the CAWS.
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Moreover, the causation question with respect to DO is more complicatedialy
whether the phosphorus in the effluent depresses DO levels. The plath&ifsy is that the
phosphorus feeds overgrowth of plants and algae whichnrdgpresses the levels of DO in the
water. The plaintiffs therefore must establish both thaWWRs’ effluent caused plant and algal
growth and that the growth is in turn what caugeel DO levelsOn this subject, the plaintiffs
rely on Dr. Burkholder's expert opinion that “the phospherads, partially treated sewage
effluents from [the District’s] three largest [water reclamation plaartsijcausing or contributing
to unnatural algal and plantayrth in the CAWS, the Lower Des Plaines River from the CSSC
to the 155 Bridge, the LDPR from the85 bridge to the lllinois River, and the lllinois River
down to the Peoria pool. The unnatural algal and plant growth is contributintgyn, to
violations of the lllinois Pollution Control Board (IPCB) DO standards foreéhsaters.” The
Court has already concluded that the plaintiffs have not established ther,f@onthe latter
premise, on which it depends, must alsodathis stage.

Because the plaintiffs faibtestablish as a matter of law that the phosphorus content of
the WRPs' effluent caused violations of the unnatugabwth and DO water quality standards,
they have noproved any violation of Special Condition 5 of the NPDES permits and tlae Cle
Water Ad. Therefore, their motion for partial summary judgment on liability cabeayranted.

* * *

The defendant’s and the plaintiffs’ motions for summary judgmert@hedenied.

/ q/
7~

Date March 31, 2016 John J. Tharp, Jr.
United States District Judge
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