Holmes et al v. Godinez Doc. 290

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
RALPH HOLMES, et al., )
Raintiffs,

No.11C 2961
HonMarvin E. Aspen

V.

SALVADOR A. GODINEZ,

e e N

Defendant.

MEMORANDUM OPINION AND ORDER

MARVIN E. ASPEN, District Court Judge:

Plaintiffs, eleven deaf or hard of hearing prisoners, broughptbfsed class action on
behalf of themselves and others similarly sedatgainst Defendant Sablor A. Godinez, the
Acting Director of the lllinoidDepartment of Corrections (“IDOC” or the “Department”).
Plaintiffs allege that IDOC has denied them hearing accommodations needed to effectively
communicate with IDOC staff arathers, participate in IDOC pgrams and services, and follow
safety warnings and directives. The comglaiteges violations of the Americans with
Disabilities Act (“ADA”), the Rénabilitation Act, tle Religious Land Usand Institutionalized
Persons Act (“RLUIPA”), and the United Statéenstitution. Presently before us are
Defendant’s motion to exclude the expertitesehy of Elizabeth Stanbgk, Plaintiffs’ motion
for class certification, and Defendant’s motion $ommary judgment. After a recitation of the
relevant facts, we will address these motions in that order. As described fully below,
Defendant’s motion to exclude expert testing is denied, Plaintiffs’ motion for class
certification is granted with mnodification to the class defimn, and Defendant’s motion for

summary judgment is grantedpart and denied in part.
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FACTUAL BACKGROUND

Unless otherwise noted, the facts describedihare undisputed and culled from the
parties’ Local Rule 56.1 statentsrof fact and exhibits.SgeDef's Rule 56.1 Statement of
Facts, Dkt. 259HereinafterDef's SOF]; PIs’ Rule 56.1 Statement of Facts, Dkt. 2teddinafter
Pls’ SOF].} The parties’ statements of fact wehewever, riddled with objections and many
were disputed as evidenced below. As todhjections, we shall rely on admissible evidence
only for purposes of our analysiSee, e.gHemsworth v. Quotesmith.Com, 476 F.3d 487,
490 (7th Cir. 2007) (“The evidence relied upprdefending a motion for summary judgment
must be competent evidence of a type otheradbrissible at trial.”). We decline to address
objections specifically unless warranted. In &ddi as we will discuss more below, many of
the disputed statements of fact are broadgameralized allegatioreoout IDOC’s conduct and
policies or Plaintiffs’ hearing impairmenasd accommodations. The respective sides often
support or dispute these generaliztatements by simply citing a handful of anecdotal examples
rather than dispositive evidenc&/here they have done so, Wkaewise highlight the competing
evidence that each party puts forth and fretjyecite to the record to do so.

After briefly describing the parties, weovide some background information on
deafness and hearing loss befor@ving into IDOC’s conduct.
l. The Parties

The single defendant in this case is SdtraGodinez (“Godinez” or “Defendant”), the

Director of IDOC. Plaintiffs sue Godinez inshifficial capacity only. (Def's SOF {1 12.) The

! The parties consolidated Defendant’s StaterogRacts, Plaintiffs’ Additional Statements of
Fact, and their respective responses intodmoket entry. (Dkt. 259.) For convenience, we
refer to this single docket entwhen citing these filings. In adibn, our citations to statements
of fact paragraph refer to thegtment of fact and the response thereto. For example, we cite
both Defendant’s first statement of fact and Ritgi response thereto as “Def's SOF § 1.”
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Complaint includes eleven named Plaintiffs, each of whom suffer from varying degrees of
hearing impairment and are, or were, inmatethe IDOC system. (Def's SOF {{ 1-11.)
A brief description of each follows.

Daniel Baxter (“Baxter”) entered IDOC BD02 and was released from incarceration on
May 19, 2014. (IDOC Inmate Status Report fon@aBaxter, Def's S® Ex. 2; Def's SOF
1 2.) Before his release, Baxter reside8lewnee Correctional Center (“Shawnee”) for two
years and Big Muddy River Correctional Centdi¢' Muddy”) for eight years before that.
(Deposition of Daniel Baxtr at 18, Def's SOF Ex. 2®éreinafterBaxter Dep.].) Baxter
testified that he is not deaf, but has bkard of hearing for at least ten yearkl. &t 25—-26.)
While incarcerated, Baxter did not wear hegraids, although he asked IDOC to provide him
with them. (d. at 25.) He testified that he is “getting kind of rusty” at sign language, but did
request the assistance of American Sign Lang(i#gel.") interpreters during his sentence.

(Id. at 31-35seeDef's SOF | 2.)

George Childress (“Childress”) has beecarcerated since 2005 and housed at the
Graham Correctional Center (“Graham”)&mi2012. (Declaration of George Childress | 2,
Pls’ SOF Ex. 55HereinafterChildress Decl.].) He stated tha began to lose his hearing in
1969 following his service in Vietnam, and has recently become completely deaf. (Childress
Decl. 1 3; Deposition of Geordgghildress at 8, Def's SOF Ex. BdreinafterChildress Dep.].)

He communicates through ASL, lip-reading, avriting. (Childress Decl. { 4.) Childress also
suffers from diabetes and kidney diseadd. 9.)

Hannibal Eason (“Eason”) has been incarceratith IDOC at the Stateville Correctional

Center (“Stateville”) since 2009. Eason testifiedt he needs two héag aids but currently

wears only one in his right ear. (Depasitiof Hannibal Eason at 5-6, Def's SOF Ex. 14



[hereinafterEason Dep.].) At his deposition, Eason did Im@te a battery for his hearing aid and
instead relied on ASL interpreters and lip-reading. 4t 5, 16-17.)

Curtis Foster (“Foster”) was incarcezdtin IDOC from 1998 until May 2015.
(Deposition of Curtis Fost at 5, Def's SOF Ex. 2héreinafterFoster Dep.].) On May 12,
2015, he died at Presence Saint JoseptiddeCenter from a burst appendixSegPIs’ Mot. for
Additional Discovery, Dkt. 272.For the thirteen years precedinig death, he was incarcerated
at Stateville. Foster testifiedahhe was born deaf. (Foster Dep6at The record indicates that
he communicated to a degrdeough reading and writingid( at 40-42, 68—69), but he testified
that ASL was his first languaged (at 63).

Curtis Halterman (“Halterman”) has worn a hegraid in his left ear for twenty years,
and can hear only a little out bis right ear. (Deposition of @is Halterman at 6, Def's SOF
Ex. 24 hereinafterHalterman Dep.].) Halterman ftrentered IDOC in 1994, and has been
incarcerated at Jacksonvilorrectional Center (“Jasknville”) since 2008. I1d. at 5.) He does
not know ASL. (Def's SOF 1 6.)

Ralph Holmes (“Holmes”) has been amiate at Dixon Correctional Center (“Dixon”)
since 2008 when he was originally incarceratéeclaration of Ralph Holmes | 2, Pls’ SOF
Ex. 6 [hereinafterHolmes Decl.].) Holmes stated thataashild he was hard of hearing and that
at age fifteen or sixteen he became completely deaf in both &hr§.4() He can hear some
sounds in his left hear with the assistanckearing aids and carse a telephone with an
amplifier in his right ear. 1d. 1 5.) He communicates thiglureading, writing and lip-reading,
and has taught himself limited ASLId({ 11; Deposition of Randolph Holmes at 21, Def's SOF

Ex. 20 hereinafterHolmes Dep.].)



Billy Johnson (*Johnson”) has been incarated since 2007 and housed at Stateville
since 2012. (Deposition of Billjohnson at 5, Def's SOF Ex. HefreinafterJohnson Dep.].)
Johnson was born deafld(at 6.) He testifiedhat sign language is$inatural language and,
although he can read and write soigeglish is his second languaged. @t 13, 42.)

Wendell Lancaster (“Lancastgentered IDOC in 2008, was placed in Dixon shortly
thereafter, and resides there still. (Declarabf Wendell Lancastdf 2, 4, Pls’ SOF Ex. 5
[hereinafterLancaster Decl.].) Lancaststated that he is deahd he communicates primarily
through ASL. [d. 1 3.) He does, however, wear tweahing aids and can hear some sounds.
(Deposition of Wendell Lanctes at 10, Def's SOF Ex. 15héreinafterLancaster Dep.].)

The record indicates that he is also able tormaonicate, at least to soragtent, through reading
and writing in English. See idat 7, 31, 86-87.)

Daniel Lord (“Lord”) was first incarcerated at Joliet Correctional Center (“Joliet”) in
1989 and was transferred to Dixon in 1995. (Declaration of Daniel Lord Y 2, PIs’ SOF Ex. 7
[hereinafterLord Decl.].) Lord stated that he whsrn with hearing loss and became fully deaf
by age three.ld. § 4.) He communicatebrough ASL and testifiethat he knows only limited
English. (Deposition of Dani¢lord, Def's SOF Ex. 21 at 28, 41-4dreinafterLord Dep.].)

Aaron Winfert (“Winfert”) has been deaf in Heft hear and hard of hearing in his right
ear since age three. (DeclaratiorAafon Winfert | 2, PIs’ SOF Ex. 1G¢reinafterWinfert
Decl.].) Winfert was incarceted at Menard Correctional 6r (“Mendard”) in 2006 and
resides there still.Iq.  5.) He was also incarceratedTaylorville Correctional Center
(“Taylorville™) for six months in 2004elated to a separate sentendd. {4.) Winfert
communicates through ASL and the record indictitat to a lesser degree, he can also read,

write, and read lips. (Deposition of A Winfert at 13, 63—63, Def's SOF Ex.Hefeinafter



Winfert Dep.].) He testified that he undersda fifty percent of spoken words when he reads
lips. (d.at 13, 20-22.)

Jason Wright (“Wright”) was incarcerated2008 and has been housed at Graham since
2010. (Declaration of Jason Wyt § 2, Pls’ SOF Ex. 5éhereinafterWright Decl.].) He stated
that he was born deaf in both ears aachmunicates through sign languagkl. { 3.) The
record indicates that he can atead and write at least someknglish. (Deposition of Jason
Wright at 14, 25, 74, Def's SOF Ex. 18dreinafterWright Dep.].)

Il. Hearing Disabilities

Plaintiffs’ expert Professddennis Cokely, Ph.D. identifigs/o primary types of hearing
disabilities: deaf and hard oéaring. According to ProfessGokely, deaf individuals include
those who cannot hear at all and those whahean loud noises but caot understand speech.
(Expert Report of Dennis Cokely, Ph.D. at 4-5, Cert. Mem. ExhéréjnafterCokely Rpt.].)
Hard of hearing individuals can hear and ustind speech, but they have reduced hearing
ability. (Id.) For the purposes of this opinion, we wgitimetimes refer to both deaf and hard of
hearing individuals togethes “hearing impaired” dthearing disabled.”

The ways and extent that hearing disalelividuals communicate vary widely based on
the type and degree of their difldly and other factors such éfe experiences and the age at
which their disability manifestedId; at 5.) For example, some who have suffered deafness
since childhood rely primarily on ASL to communieaand thus their ability to read and write
English and read lips is limitedld( at 10-18.) Conversely, lateafened individuals, even
those who have taught themselves ASL, may neeely heavily on lip reading and written

communication, or a combination of Engibased communications and ASLUd. @t 21-22.)



[ll.  IDOC Hearing Polic ies and Accommodations

The parties have categorized Plaintiffs’ gddons into various sub-topics. We will
roughly adopt that organization thfe facts in this memorandum.

A. IDOC’s ADA Administrative Directive

In 2012, IDOC enacted an ADA related Adhisirative Directivg“ADA Directive”),
which it amended in 2013. (Def's SOF Bx.IDOC Administratve Directive § 04.01.111
[hereinafterAD].) Prior to 2012, IDOC did not have a similar ADA-focused directive and the
record indicates that the Departmefdced less focus on ADA complianc&eé Dauberiviem.
at 6, Dkt. 242; Deposition of Alan Pasley at 102-05, 152-55, 190-91, PIs’ SOF Ex. 53
[hereinafterPasley Dep.] (discussing training befdhe ADA Directive); Kimberly Butler
30(b)(6) Deposition at 10, Def's SOF Ex.I&feinafterButler 30(b)(6) Dep.] (testifying that
before 2012 IDOC did not have a processdck ADA requests).) The purpose of the ADA
Directive is “to provide instrctions to staff for providingaommodations to offenders with
disabilities.” (d. at 1.) It directs that the Departméshall not discriminate against offenders
with known disabilities and sitl provide reasonable accommtidas to ensure access to
programs, activities, and servidesaccords with the [ADA].” Id.) The directive also defines
“deaf” and “hard of hearing.”1d. at 2.) We will discuss sgific provisions of the ADA
Directive below where relevant, but in general it sets forth ADA compliance requirements and
mandates ADA training for IDOC staffld( at 2—6.)

Following and/or in connection with the ADBirective, IDOC also modified a number
of its forms, added ADA inserts into its intearientation handbook, and appointed various
ADA compliance officers. (Deposition ofaRhel McKinzie at 47-48, Pls’ SOF Ex. 13

[hereinafteMcKinzie Dep.) IDOC’s Agency ADA Compliance Officer, Patrick Keane, is



responsible for coordinating the Department’srall compliance with the ADA. (AD at 3.)

In addition, each correctionadility has its own ADA Coordinator who is responsible for
reviewing inmates’ requests for AD#ccommodations, developing and monitoring
Communication Plans and other disability accommodations, and submitting an annual
compliance report to the Agency ADA CompleanOfficer. (AD at 3—4.) Mr. Keane is not
aware how each ADA Coordinatoronitors accommodations under the ADA Directive at their
own facilities. (PIs’ SOF { 3(E).)

The ADA Directive instructs IDOC facilities audit their compliace with the Directive
annually. (AD at 1; Deposition of &h Austin at 30, Pls’ SOF Ex. S5BdreinafterAustin
Dep.].) According to IDOC'’s designated remetative on its audit process, as of August 2014,
most facilities were gtin the process of conducting théirst ADA audit. (PIs’ SOF 1 3(A).)

We pause here to note that because Plaistrtfsseeking only declaratory and injunctive
relief as to IDOC'’s future conduct, eedce that predates the 2012 ADA Directive and
corresponding shift in IDOC’s ADA&ompliance policies is significantly less relevant than more
recent evidence.SgeSJ Mem. at 2—-3, Dkt. 238.) We kebs principle in mind as we recite
the background facts amdnduct our analysis.

B. Identifying, Classifying and Tracking Inmate Hearing Impairments

I. Identification

IDOC does not have a comprehensive writiescedure for identifying hearing impaired
inmates. Nonetheless, inmates in needealrimg accommodations can be identified in a number
of ways, beginning with the intake process. Wh#anders are first admitted to IDOC, they are
initially placed in a Receptioand Classification Center (“RNC”)Def's SOF § 14.) IDOC has

four RNC'’s, each which adjoins a larger emtional facility. TheADA Coordinator from the



larger parent facility supports the adjoiniR§IC. (Alan Pasley 30§t6) Deposition at 16, Def's
SOF Ex. 7 hereinafterPasley 30(b)(6) Dep.feeDeposition of Kevin Senor at 83, Pls’ SOF

Ex. 8 [hereinafterSenor Dep.].) Offenders reside in afahe four RNC's for approximately

one to three months while IDOC gathers infotioraabout the inmate and assigns his permanent
placement. (Louis Shicker 30(b)(6) Deposition at 9, Def's SOF Ehei@inafterShicker

30(b)(6) Dep.]; Pasley 30(b)(6) Dep. at 10-12.)

Since IDOC does not keep sign languagerprtters on stand-by at RNCs, they are not
available to offenders during their first twentydf hours at the facility. (Deposition of Louis
Shicker at 20-22, PIs’ SOF Ex. 3&feinafterShicker Dep.]seePIs’ SOF | 12(A).) The
parties dispute whether IDOC consistently makesrjmeters available after that initial twenty-
four hour period. Plaintiffs Wgiht and Eason both stated thaytldid not receive sign language
interpreters at any poinluring reception and classifioanh. (Pls’ SOF  14(B).)

The parties also dispute whether Video Renhatierpreting (“VRI”) is available and in
fact employed at RNCs as needed. VR igdeo telecommunicatiaervice that uses web
cameras to provide sign language interpretimgices. (Def's SOF 1 29.) IDOC executed a
contract for VRI services in 2013, but aslahuary 2014 when Mr. Keane gave his deposition,
not all facilities were VRI guipped. (VRI Contract, Def's JOEX. 12; Deposition of Patrick
Keane at 218-20, PIs’ SOF Ex.hREefeinafterKeane Dep.].) Moreover, Plaintiffs contend that
even where VRI is available, IDOC arbitrardgnies inmates access, although they do not point
to any specific exampleqgDef's SOF { 29.)

Typically within twenty-fourhours of arriving at an RN®ffenders meet with both a
non-medical Correction Counselor and withuase who conducts a preliminary medical

screening of the inmate. (Def's SOF 14, 18.) Offenders are also seen by a medical provider



who performs a physical examination and gathmedical history. (Def's SOF | 15.)

The Administrative Directive covimg these intake screeningsjuires the nurse who conducts
the preliminary screening to “observel[]” thifemder’s “auditory ability.” (Pls’ SOF { 13(A);
seeOffender Physical Examination Adminidiree Directive 8 04.02.101(11)(G)(1), Cert. Reply
Ex. 4 hereinafterPhysical Exam Directivef) The Directive also requires the medical provider
who performs the physical examination tongdete form DOC 0099, which IDOC’s Medical
Director testified involves a fgss assessment of hearing apilit(Physical Exam Directive

8 04.02.101(IN(G)(2); Shicker Dep. at 13—-38gPIs’ SOF { 13(A); Shicker 30(b)(6) Dep.

at 12-14.) No medical procedui@® conducted to detea¢aring loss at thigoint. (Shicker
30(b)(6) Dep. at 11.) At RNC facilities, heagidisabilities are primdy self-identified by
inmates or discovered by medical professi®tiarough visual obseation and verbal
guestioning. (Def's SOF |1 14-15; Pls’ SOB3{D); Pasley 30(b)(6) Dep. at 12—-13; Shicker
30(b)(6) Dep. at 11-15.)

If a medical provider detecisdication of hearing loss, he may recommend that further
screening and formal audiometry testing be conducted after the offender is transferred to his
permanent facility. (Def's SOF { 16; Shicker 30(b)(6) Dep. at 17—18.) Plaintiffs contest,
however, whether audiometry testing is in faetployed as part oDIOC’s regular screening
process, noting that the Admatiative Directive regardingffiender physical examinations does

not mention audiometry testing, and at least tRlaetiffs with hearing deficiencies testified

2 Plaintiffs’ attached to their Additional Statent of Facts what appears to be an outdated
version of this Administrative Directive. Wassume this was an erygince the corresponding
deposition testimony clearly refers to a more regergion attached to PIdiffs’ Reply to Class
Certification as Exhibit 4.

% The screening machine that IDOC uses todffehders for hearing loss not usually available
at RNCs. (Shicker 30(b)(6) Dep. at 17—-48¢PIs’ SOF { 13(B).)
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that they did not receive any audiometry tagtuntil several years after being incarcerated.
(Def's SOF 1 16seePls’ SOF 11 15(B)-15(E).)

In addition to formal screening interviewad medical examinations, other prison staff
discover inmates’ hearing impairments throughisgporting, notice from a family member, or
notice from the transferringoanty jail. (Def's SOF  1%eeButler 30(b)(6) Dep. at 11-12.)

The parties also dispute whether RNC perel adequately document and communicate
recognized or reported hearing impairmer({8ef's SOF at 11 17-19, 21.) Doctor Louis
Shicker, IDOC’s 30(b)(6) witness on the Departriseetforts to identify hearing impairments at
RNCs, testified that the medical professiona®wscreened new offenders “would have to make
the [prison staff] aware” if an inmate requiregilaring accommodations. (Shicker 30(b)(6) Dep.
at 18-19.) Doctor Shicker coutebt, however, articulate anyqaedure, formal or informal,
through which this notification occursld() Alan Pasley, the individual responsible for the
classification of female inmates at Logan Réepand Classification Geer, testified that
correction counselors recordyaobserved hearing impairment in the Automated Receiving and
Classification System (“ARCS"and other staff log notificatiorsf hearing disabilities in
incident reports. (Pasley 30(b)(6) Dep. at 15-14r) Pasley explainetthat, regardless of how
the information was obtained, it would be forwarded up the “chain of command,” including to
the facility’s ADA Coordinator. Id. at 15-16, 18-19, 25-26.) Despitle. Pasley’s contention,
the ADA Coordinator at Statevill&evin Senor, testified that he m®t notified when a disabled
inmate is identified during the RNC intake process, is he aware ifrayone else is. (Senor

Dep. at 75-76.) Plaintiffs alsomethat incident reports are evggnerated to record hearing

* The ARCS is a computer system that IDO@suguring the intake process to collect inmate
information. (Pasley 30(b)(6) Dep. at 17.) .N®asley explained that correction counselors
directly input information gathered during the keanterview into the system, and at the end of
the intake process that information is saaad placed in the offender’'s master filéd.X
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impairments, and challenge whether IDOC tad@sropriate action when self-reporting occurs.
(Def's SOF 1 19.)
. Central Tracking

IDOC does not have a central databasgosument that identifies all inmates with
known hearing impairments. (Pls’ SOF § 1(A)DOC’s Agency ADACoordinator, Patrick
Keane, testified that in order to compile a &ittall hearing impaired inmates he would have to
either call all of the individudacilities or go through 48,000 mexail files. (Keane Dep. at 113—
15;seePls’ SOF | 1(C).) He wasaware, however, whether indivaldacilities maintain lists
of their own hearing impairednmates. (Keane Dep. at 116.) Trieeord reflects inconsistencies
in this regard among the facilities. For exden the ADA Coordinator at Dixon does maintain a
list of identified hearing impagd offenders at his facility(Deposition of Troy Hendrix at 83—
88, PIs’ SOF Ex. 9HereinafterHendrix Dep.]), but the ADA Codinator at Stateville is not
aware of any similar list #re, (Senor Dep. at 63—&kePIls’ SOF | 2(C)).

Nonetheless, IDOC does maintain an gtatc central Offender Tracking System
(“OTS”) to store information on its offendergDeposition of Sandra Funk at 134-37, Pls’ SOF
Ex. 14 hereinafterFunk Dep.].) Medical sfff and counselors can record disabilities in OTS,
(id. at 146-47), but IDOC determined that due to its age the system cannot be used to
systematically track and idefytiall hearing impaired inmas, (McKinzie Dep. at 210-11).
When a prison transfer is requested for a padicoifender, the Transf&@oordinator’s Office
(“TCQO”) can learn that an inmates a disability from OTS, the inmate’s RNC intake file, or the

TCO’s own file on the inmate.ld. at 173, 181-82.) The record shows that in some instances

> Hendrix admitted that even this list was incdet@. There was at least one offender at Dixon
who medical personnel identified as having eofpund hearing loss” but who was not included
on Dixon’s list of hearing impairedffenders. (Hendrix Dep. at 94-96.)
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receiving facilities have ndteen notified of an inmate’s known hearing impairment and the
disability was not recorded in OTSSdeFunk Dep. at 178-82.)

Currently, offenders may eletd have the word “deaf” written on the back of their
identification card. (Def's SOF { 31.) Dafiants claim that inmates may show these
identification cards to IDOC staff to “resolve problemsld.) Several Plaintiffs testified that
this ID badge has been helpful to them or thay like it, (Childres®ep. at 9; Winfert Dep.
at 58; Wright Dep. at 21-22), while other Plaintiffs testified that the badge is not helpful because
correctional officers insist that it face forwdaadshow the inmate’s picture, (Eason Dep. at 39—
40; Lord Dep. at 22).

Iil. CommunicatiorPlans

With the adoption of the ADA DirectivéDOC began using Gomunication Plans to
track accommodations for hearing imeal offenders. (Def's SOF  28&eAD at 4; Keane
Dep. at 308 (explaining Communtaan Plans are a new proceduhat began after the ADA
Directive); Butler 30(b)(6) Demt 9—-10.) Communication Plans are one-page forms that list
possible hearing accommodations—such as siggukage services, hearing aids, and closed
captioning—with a box to check whether each amtmdation is approved for that offender.
(Plaintiffs” Communication Rins, Def's SOF Ex. 1hgreinafterComm. Plans].) It also
includes space for IDOC to write notes regagdéach approved accommodation as it relates to
that offender. Ifl.) In some instances, the noexgon simply states that a certain
accommodation is approved for use “as necessary” or “as neediegd.” (

According to Kimberly Butler, Defendant30(b)(6) witness garding Communication
Plans, if an offender is identified as neggdaccommodations for hearing loss, the ADA

Coordinator meets with the offender in persmliscuss what accommodations are needed and
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appropriate. (Def's SOF 1 22—-23; Butlert30§) Dep. at 11-14.) The ADA Coordinator—
who the ADA Directive does notgeire to be medically traineat otherwise experienced in
identifying communication needs—may consult vathcensed specialist regarding appropriate
accommodations if he decides such guidanceqgsired. (Pls’ SOF  5(A); McKinzie Dep.

at 109-14seeAD 8§ 1I(G)(4)(a)(3).) After or while reeting with the offender and consulting
with any licensed professionathe ADA Coordinator fills out # Communication Plan. (Butler
30(b)(6) Dep. at 15.) If there &squestion as to whether a&ifdy can provide a recommended
accommodation, the ADA Coordinator consults wite Warden who has final authority to
approve or deny requestdd.(at 16, 32—-33; Def's SOF | 24.) thar testified that in making
final decisions, IDOC considers each offendspscific needs, noting that the medical staffs’
determinations regarding the inmate’s disgbfweigh heavily,” and also considers the
offender’s own preferences. (Butler BRE) Dep. at 22—-23; Def's SOF | 24.)

The parties dispute whether the Communicatans effectively or accurately document
and provide for offenders’ hearing accommoalatieeds. (Def's SOF § 22.) Although the
ADA Directive became effective in 2012, Plaffgicontend that IDOC did not create
Communication Plans for all but onetbe named Plaintiffs until 20141d(; Comm. Plans.)
Moreover, a number of Plaiffs stated in sworn declaratiotisat when they met with their ADA
Coordinator to discusseir Communication Plan the convetisa was very brief and they were
not provided with a sign languageerpreter. (Def's SOF § 22;9ISOF § 6(A).) They do not
believe that the process involvedetailed or intelligent assessmefitheir needs, and disagree
with some of the determinations made in theanBl (Def's SOF | 22; PIls’ SOF { 6(A).) For
example, Plaintiff Holmes stated that mgeting with ADA Coordinator Tony Hendrix was

“very short and Mr. Hendrix simply summarilyextked off a few items on a form.” (Holmes
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Decl. 1 24.) A sign language interpreter waspresent, and Mr. Holmes does not believe that
“[his] opinions or needs were taken into ciolesation with respedb [the] process.” Id. 1 23—
24.) Although his Communication Platates that auxiliary aidseanot applicable to him, he
believes that they areld( at 25-26.)

The ADA Directive requires tt, once a Communication Plan is completed, copies must
be given to the offender and ADA Agency Cdiapce Officer and placed in the offender’s
master file and his medical file. (AD § 11(G)(4); Def's SOF { 26.) Rlntiff Holmes stated
that he did not remember receiving a copy sf@ommunication Plan until his depaosition in this
case. (PIs’ SOF 1 6(C).) ArMaintiff Winfert stated that snCommunication Plan he received
contemporaneous to his meeting with ADA Cooedor Butler, dated July 9, 2013, was different
from the one that Defendanilefd in support of thenstant motion for summary judgment, dated
June 19, 2013. (Winfert Decl. $eePls’ SOF { 6(C).)

Under the ADA Directive, it ishe ADA Coordinator’s resportslity to ensure that the
approved accommodations are effectively immatad. (Def's SOF  25; AD 8 II(G)(4)(c).)
Inmates who have received a copy of their Camitation Plan may show it to prison staff to
demonstrate that they are entitled to accommodatifidsf’'s SOF  26.) But Plaintiffs contend
that these plans are not followedewen consulted by prison stafid( Pls’ SOF 1 6(B).)

At least four named Plaintiffstated that they have eithegver been provided or are not
consistently provided with the accommodatiapproved in their Communication Plans.

(PIs’ SOF 1 6(B).) For instance, despite appi for these accommodations, Plaintiff Holmes
has missed meals because he does not alwayseeadtErnative notificadn of the audio meal
announcements and he has been denied sigudge interpreter services on numerous

occasions. (Holmes Dep. at 13-16, 94-96.)
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It is possible for modificatins to be made to an offger's Communication Plan over
time; although it is unclear whedr and how often such modificats are made. (Def's SOF
1 27.) In addition, when an inmate transfeis@rs, he must obtain a new Communication Plan
based on the accommodations available at thepnisan. (Def's SOF | 27; Pls’ SOF  5(B);
McKinzie Dep. at 123-24.) An offender mayny his old Communication Plan with him to
show staff at the new facilityput it is not effectie there and, as discussed above, Plaintiffs
dispute whether IDOC has sufficient proceduresnsure that receiving facilities are notified of
transferring inmates hearingsdbilities. (PIs’ SOF { 5(B); McKinzie Dep. at 123-24.)

V. GrievanceSystem

IDOC inmates file grievances through a laypetitten process. (Bf's SOF § 76; 20 lIl.
Admin. Code. 8§ 504.810.) According to the sel@biairperson of the Administrative Review
Board (“ARB”), Terri Anderson, inmates filelgrievances with their counselors first.
(Deposition of Terri Andern at 87, Pls’ SOF Ex. 5héreinafterAnderson Dep.].) If an inmate
is not satisfied with lsi counselor’s response, he can foduais grievance to his facility’s
grievance office. Ifl.) The grievance office then makes a recommendation to the warden, who
makes the final facility level determinationid.j The offender may then appeal the facility
decision to the ARB. I¢. at 87-88.)

Under the ADA Directive, ADA grievance$ould be “promptly” forwarded to the
facility ADA Coordinator, but thre is no specific time requirement for when this must dtcur.
(Pls’ SOF § 39(B).) Nor does IDOC requitat ADA accommodations be provided within a

certain timeframe. (PIs’ SOF 1 39(E).) ADA grievances follow the same resolution timeframe

® The Stateville ADA Coordinator testified that tisually receives ADA gevances within a few
days after they are filed. (Senor Dep. at 1X8r) at least one occasion, however, he did not
receive a grievance from Plaintiff Foster untileth months after filed it. (Pls’ SOF { 39(C).)
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as other grievances. (Pls’ SOF § 39(D).) Adafuary 2014, the entire grievance process, from
the time the offender filed a grievance until thiRB\issued a final decision, lasted an average of
eight months. (Anderson Dep. at 93eePIs’ SOF { 39(F).)

C. ADA Training for IDOC Employees

The ADA Directive requires staff with gelar offender conduct to receive annual ADA
training, and requires ADA Coormtors to receive additiohspecialized training on
accommodation needs for hearing impaired inmatesD § 1I(H).) IDOC’s former manager of
training testified that prison staff does receive annual ADA training that covers inmates’ rights
under the ADA and “very basic knowledgeyezding how to communicate with hearing
impaired offenders. (Pasley 30(b)(6) Dep. at 20-8&f;s SOF { 20.) IDOC incorporated this
ADA-specific training into its “cgle training,” which is the ten used for IDOC’s annual
employee training. (Pasley Dep. at 28peDeposition of Kelly Graham at 15-16, Pls’ SOF
Ex. 15 hereinafterGraham Dep.] (testifyinthat she recalled recémng ADA training during her
June 2013 cycle training).) This ADA training cists of a thirty-page PowerPoint presentation
that employees review independentlytba computer. (Pasley Dep. at 200-01, 234-35;
seeADA Cycle Training PresentatioR|s’ SOF Ex. B.) Since thedining is web-based, it is not
interactive and employees canndt gsestions on the spot. (PBOF | 11(D).) It is possible

for employees to click through the slides withcedding them, and IDOGoes not administer a

’ According to IDOC policy, this process shotdéte no more than six months: two months at
the facility level and four months for ARBuiew. (Anderson Dep. at 88-90.) Grievances may
also be expedited if theyualify as an emergencyld(at 91.)

8 A draft paragraph requiringnnual specialized trainingrfd DA coordinators and cycle
training on deaf and hard of hearing issuewtber correctional employees was removed from
the final ADA Directive. (PIs’ SOF 1 11(A).)

° Employees must attend minimum of sixteen hatirsycle training anreily, typically over the
course of two days, although some employeesequired to receive twenty-four or forty hours
of training. (Pasley Dep. 231-33.)
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test afterwards to gauge comprehensidd.) (Outside of cycle training, the record indicates that
IDOC employees typically do not receive anygliéidnal ADA training, with the exception of the
ADA Coordinator training discussed beldfv(SeePasley Dep. at 211-21.)

With the adoption of the new ADA DirectivlDOC also prepared specialized training
for ADA Coordinators. It appeatbat Patrick Keanerfst administered this training to all ADA
Coordinators in the summer of 2013. (Pafdey. at 167—69; Hendrix Dep. at 238.) Mr. Pasley
and ADA Coordinators recall thieaining lasting approximatelyne day, with hour estimates
ranging from three to six hours. (PasleypDat 167; Senor Dep. 2031, 53; Hendrix Dep.
at 59.) New ADA Coordinators assigned to theipms after the training’snitial roll-out are
directed to Mr. Keane for training on ardividual basis. (Pasley Dep. at 165-66, 17676, 186.)
According to Mr. Pasley, the only additional ADraining that ADA Coordinators receive is the
ADA component of cycle training(Pasley Dep. at 180, 182.)n& ADA Coordinators Hendrix
and Senor testified that they have not ne=e any ADA training other than the one-day ADA
Coordinator training® (Hendrix Dep. at 238; Senor Dep. at 58ePIs’ SOF { 12(B).)

Mr. Keane also received ADA training @ he assumed the role of Agency ADA
Compliance Officer. He testificthat he attended a day-long triaig at the Attorney General’'s
office, and has also discussed ADA issues witbhebMcKinzie, a former legal officer for the
Department. (Keane Dep. at 50-54.) AccordinyltoKeane, IDOC does not require him to

participate in any addition@DA training in the future. Ifl. at 64—65.)

19 Other trainings may reference the ADA. Fatance, IDOC'’s Transf@Zoordinator testified
the training that instructs facilities how to prepanrenmate transfer paets lists the facilities
that are ADA preferred, but it s not discuss the ADA in anyhetr way. (Pls’ SOF § 11(E).)
Defendants have not, however, identifeaty other substantive ADA training.

1 Former ADA Coordinator Cassandra Davis doesrecall receiving anformal ADA training.
(Pls’ SOF § 12(C).) However, her tenureAi3A Coordinator ceased in June 2013, which might
have been before IDOC launcheddtsrent ADA Coordaator training. $eeDeposition of
Cassandra Davis at 63, Pls’ SOF Ex. AdrginafterDavis Dep.].)
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Plaintiffs argue that IDOG staff is inadequately trained to accommodate, understand,
and communicate with hearing impaired offendePaintiff Lancaster stated that he has
frequently seen officers making fun of and bedingrespectful to him and other deaf inmates.
(Pls’ SOF 1 12(D).) He also retsabn incident when he first entered IDOC in which he told
correction officers that he was deaf but they nonetheless expected him to answer when they
called his name out loud in a groupgd.) Plaintiff Holmes simildy stated, without providing
specifics, that IDOC employees often asstina¢ he can hear because he does not know
American Sign Language (“ASL") well, and thtieey do not take the time to effectively
communicate with him. Iq.)

D. Accommodations for Hearing Impaired Inmates

Plaintiffs argue that IDOC systemically digninates against hearing impaired inmates in
large part by failing to provide accommodations 8seaey for them to participate in or receive
benefits from various IDOC services, programs and activities. Before discussing the specific
services, programs and activities involved in Plaintiffs’ claims, we will briefly explain the more
technical accommodations that Plaintiffs argheuld be available to them as needed.

Sign Language Interpreter®laintiffs contend that soe inmates only communicate

through ASL. Other hearing impaired inmates dokmatw ASL at all, or are not fluent. (Def’s
SOF 11 1, 2, 6.) Itis uncontested that IDRES not always provided ASL interpreters for
hearing impaired inmates, @v at preferred facilitie. (Pls’ SOF { 7(A).) The parties do
dispute, however, whether it is IDOC’s currentipplto provide interpreters when necessary.
(Id.) IDOC'’s former legal officerMs. McKinzie, testified that IDOC has experienced difficulty

finding ASL interpreters who arwilling and qualified to work in prisons, and also

12 preferred facilities are theghat have more serviceschaccommodations available for
hearing impaired inmatesSé¢eFunk Dep. at 223; McKinzie Dep. at 229.)

19



acknowledged that IDOC has hamhtractual disputes relatedpgayment with its interpretation
services provider. (McKinzie Dep. at 37—42eFunk Dep. at 222—-23.) Bendant discredits
this testimony by noting that Ms. McKinzie retiri]dm IDOC in June 2013. (PIs’ SOF | 7(A).)

Hearing Aids. IDOC contracts with thedithcare services vendor Wexford Health
Sources (“Wexford”) to provide the majority wfedical, dental, mental health, pharmaceutical
and consultant care at all itsroectional facilities. (ShickeDep. at 6-8.) Wexford’s policy on
hearing aids at IDOC facilitiggermits offenders to have only ohearing aid even if a second
hearing aid would improve thduwearing ability, except in caset“severe bilateral hearing
loss.” (Pls’ SOF 1 8(A).) If an offender’s hewy aid is lost or broke due to negligence, the
offender is to be issued a disciplinary ticketl charged for the replacement. (McKinzie Dep.
at 28486 (citing Wexford’s policy on hearing aid$).)t is undisputed that in some instances it
is too loud in prisons for hearing aids to lfkeetive, although Plainftis stress that they are
normally useful and important. (Def's SOF { 50.)

Some Plaintiffs testified that they hawaited a few months to a year-and-a-half to
receive a replacement hearing aid, and IDOQletkPlaintiff Halterman’s request for one
altogether even though, according to him, his amgsvork properly and has needed repair six
or seven times. (Pls’ SOF 11 9(B), 9(C).) Iditidn, Plaintiff Baxter tstified that he does not
wear a hearing aid because IDOC denied hisagtgufor one. (Pls’ SOF § 9(C).) Similarly,
IDOC has denied Plaiiff Winfert’s requests for a hearirgjd in the past, and although he
currently wears ones, he testified that the bagerear out every two months and it takes IDOC

a week to replace them. (P&OF 11 9(C), 10(B).)

13 Before 2012, Wexford's policy did not allowplacement for loss under any circumstance.
(10/03 Wexford Hearing AiéPolicy, PIs’ SOF Ex. 41.)
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Video Remote Interpreting. As previoushentioned, IDOC contracted with a VRI

service provider in 2013Although Defendant asserts that the contract provides for VRI at all
IDOC facilities, at the timef Mr. Keane’s deposition in January 2014, not all facilities were
equipped. (Keane Dep. at 218-21.) Mr. Keane tegtthat if an offender at a non-equipped
facility wants to use VRI, they will be traferred to a facility that is equippedd.j

Even where VRI is available, Plaintiffsgare that IDOC arbitrarily denies inmate
requests to use the equipment. They point to a 2012 email in which an IDOC health care
administrator relayed that a Wlerd agent instructed staff tmly use VRI when “notes and
picture pointing does not work since it is vexpensive.” (Def's SOF § 29 (citing 6/13/12
Sudbrink Email to McKinzie, Pls’ SOF Ex. 19)l) addition, during Professor Cokely’s tours of
IDOC facilities he observed that the VRI equipmanDixon was in a locked cabinet and no one
that he spoke with knew who had the key. (QpRpt. at 37-38.) At Stateville, the VRI
equipment was covered in dustd.] According to Professor Cokely’s report, he was not
permitted to see either of the units operatd. gt 38.)

Plaintiffs who have been permitted teUgRI recount the service as choppy and
ineffective® (Def's SOF 7 29.) And another intafiDOC email reveals that insufficient
internet bandwidth caused issues with VRitpie clarity and fluidy in 2012. (1/13/12
Sudbrink Email to Moore, Pls’ SOF Ex. XZ&e alsaCokely Rpt. at 38—39 (explaining inmate

testimony suggests Dixon and Stateville haveffigent bandwidth connectivity for VRI)).

4 Plaintiff Lancaster testified that on the fivesar occasions that he has used VRI in the medical
unit it has been “choppy and laggy,” preventimgn from understanding the doctor and causing
the conversations with medical staff to go “oliex head.” (Lancastébep. at 63—64.) Plaintiff
Lord similarly described his experience witRI at IDOC: “It's pixelated, jumpy. It

freezes....It's not clear, not easy to understanddrdlDep. at 42.) And Plaintiff Holmes said

the service was ineffective because theeaercontinually freezeso the doctor cannot

understand what he signs. (Holmes Dep. at 44-45, 91-92.)
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Telephone/Teletypewriting Service. Adtypwriter (“TTY”), also known as a

telecommunication device for theadd“TDD”), is a telephonecpipped with a keyboard and a
display screen. TTY devices enable heguimpaired individuals to communicate over
telephone lines by sending areteiving typed messages.

Inmate “Helpers.” Hearingbled inmates can work as helpers for hearing impaired

inmates. $eeDef's SOF | 78.) For example, IDGSSsigned such a helper to Plaintiff
Childress. The helper attendsdieal appointments with him andsalso helped him at meals.
(Childress Dep. at 14-16.) Childresstified that the helper is natsufficient substitute for an
ASL interpreter, however, because he does not understand sign langdagel14-16; 35-36;
see alsaNright Dep. at 75—76 (testifying that IDAgLought another inmate to help him
communicate during his eye exam but isvea‘real struggle” to do so).)

Visual Alarms. IDOC uses an audi@aah system to notify inmates of emergency

situations, such as fires and tornados; howewany hearing impaired inmates cannot hear or
understand these alerts. (PIs’IS{] 36(A), 36(B).) Non-audiaarms, such as flashing lights
and vibration devices, could beed in tandem with audio alarms to notify hearing impaired
offenders when emergency situationsl @ther scheduled activities occuBeéPIs’ SOF

1 35(F); Johnson Dep. at 58-59 (explaining halbinating and flaking light alarms).)

Other Auxiliary Aids. Other aids such bsadphones and telephamaplifiers are also

beneficial to some hearing impaired inmatésr example, headphones may allow hard of
hearing inmates to hear théet@sion, and telephone amplifepermit them to use normal
telephones. The parties agree thahe past some inmatesviesbeen required to purchase
auxiliary aids on their own; however, they cohtgbether that remains IDOC’s current policy.

(Pls’ SOF 1 10(C).)
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With the descriptions of these primary accoogiations in mind, we turn to the services,
programs and activities involved in Plaintifedaims. The ADA Directive provides that
offenders’ Communication Plans “may incud. . [c]oordination of communication
accommodations when information being relayecbisplex, exchanged for a lengthy period of
time, or involves legal due process.” (AD 8§ II(G)@)] It further explais that this type of
information “may include, but is not limitdd” communications such as: orientation;
counseling; education and vocata programing; medical and mahhealth services; religious
services; due process hearings] @re-release instructiondd.) Citing this Directive,
Defendant asserts that it is IDOC’s poltoyprovide accommodations for hearing impaired
offenders in these and other contexts when sacgsnd/or subject to reasonable alternatives
and security issuesSéeDef's SOF |1 36, 38, 44, 45, 51, 6PJintiffs’ complaint focuses on
these and other categories, each attviwve will discuss in turn.

I Orientation

Pursuant to IDOC policy, when offendenstienter IDOC and when they transfer
between facilities thegarticipate in an orientation press. (Def's SOF § 32.) During
orientation inmates watch a video presentasind should also receiwewritten orientation
manual. Orientation is intended to educatedtifiender on the “facility’s expectations” of them
and what each offender can expect in reftom the facility’s programs and services.
(Orientation Administratie Directive § 04.01.105(11)(F)(3Pef's SOF Ex. 16.) The
information covered is complex and importantls(BOF  16(A).) It includes topics such as
disciplinary rules, grievance procedures;ity and emergency procedures, work and

educational services, paattive custody, etc.ld.; Orientation Manual, Def's SOF Ex. 18
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[hereinafterOrientation Manual].) The orientationanual also includes a short section on
IDOC’s ADA policies™ (Orientation Manual § IV(J).)

The IDOC staff who facilitate orientati@nould have received ADA cycle training, but
they are not trained in sign language. (BGF  16(B).) The ADA déctive states that
offenders’ Communication Plans “may” includecommodations for orientation. (Def's SOF
1 33.) Defendant contends thAOC offers ASL interpreters ding the orientation video when
necessary, but there is limited evidence in tikeneto show that these services are actually
provided. Neither IDOC’s Agency ADA Compliea Officer nor its former Legal Officer was
aware whether any IDOC facilities have evesyided ASL interpreters during orientation.
(Keane Dep. at 296-97; McKinzie Dep. at 222-2%:PIs’ SOF { 16(C).Plaintiff Wright did
receive an interpreter to answer questions att@ubrientation manuabut this accommodation
was first provided in 2012, two yesaafter he entered the faciliyd four years after he entered
the IDOC system. (Def's SOF | 35; Pls’ SOBEB{D).) In addition, Plaintiff Lancaster viewed
an ASL interpreted orientation video, but motil it was shown at Dixon in 2013 or 2014, at
least five years after he entdrihe facility. (Lancaster Decy 6.) The parties have not
identified, and we have not seen, any addifievadence of ASL interpretation being offered
during orientations. Plaintiffs who describedittpre-2012 orientation expences testified that
they did not receive ASlInterpreters and some also statteat they had difficulty understanding
the oral presentation amu/orientation manual$. (Def's SOF 1 32, 34; Pls’ SOF 1 17(A),
17(B), 18(B).) Moreover, some Plaintiffs do metall participating iran orientation program

and/or receiving an orientation maat all. (Pls’ SOF T 18(A).)

15 Ms. McKinzie testified that prior to 2012 tWéA information in the orientation manuals was
inconsistent between facilitieand in some cases was inemtr (McKinzie Dep. at 52-53;
seeDef's SOF | 34; Pls’ SOF { 18(C).)

% This testimony relates to orientations thaturred prior to the 2012 ADA Directive.
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i. Educationabnd Vocational Programs

IDOC operates an Office of Adult Educatiand Vocational Services that offers inmates
various educational programs to inmates. ®hafter entering IDOC, offenders are given an
education assessment. (Deposition ofi€time Ann Boyd, PIs’ SOF Ex. 35 at 47ereinafter
Boyd Dep.].) If they test below a sixth gradkieation level, they anequired to attend a 90-
day Adult Basic Education (“ABE”) classld() Inmates who test abowesixth grade education
level or who have passed the ABE exam takg GED classes, and offenders who have
obtained their GED diploma andeceived an ABE test score &0 or higher are eligible for
vocational courses taught through local community collegdsat(44—-49, 120-21.) IDOC also
offers inmates other life skills programs s@ashanger management, addiction recovery, and
parenting classes. Participating in any of trexhecational, vocationabr other programs could
lead to a sentencing credit towards an inmagaity release. (Hendrix Dep. at 25, 153.)

The ADA directive states that offenders’ Communication Plans “may include”
accommodations for educational and vocational programming. (AD § 11(G)(4)(b)(1)(5); Def's
SOF 11 36, 38.) IDOC's former Chief of Prograansl Support Services testified that it was
IDOC’s policy to provide interpreters for offendeo participate in educational and vocational
programs. (Deposition of Debor&lenning at 17, PIs’ SOF Ex. 1BdreinafterDenning Dep.];
seePls’ SOF 1 19(A).) Defenddidentified two instances, ot 1998 and the other in 2013,
where IDOC provided an ASL infereter to assist an inmaterring ABE. (Def's SOF 11 37,
41.) IDOC also recently providePlaintiff Wright with an A% interpreter for some of his
vocational construction classeef's SOF { 39.) And sce April 2014 Plaintiff Holmes

received an interpreter for his Inside QdésDad program—although the interpreter missed a
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few of those classes and IDOC refused to provide him with an interpreter for the Discipleship
program. (Def's SOF { 40.)

The record also contains instances wh2@C has failed to provide inmates with
interpreters for educationahd vocational programsSé¢ePIls’ SOF 1 20(A)-20(C).) For
example, Plaintiff Winfert testif that he requested an intergrefor the GED classes that he
was taking at the time of his deposition, but IDOC did not provide one. (Winfert Dep. at 35-36.)
He explained that he had troehinderstanding theadses and failed the exam once already.
(Id.) He also testified that leould not participate in anger megement courses in 2011 because
IDOC could not provide i with an interpretet’ (Id. at 40-42.) Plaintiff Johnson was also
taking GED classes at the timelo$ deposition, which he fourtifficult to understand because
he did not have an interpreter. (Johnson Dep63t Plaintiff Lancaster stified that he has not
been able to participate in classes sucal@shol abuse and violence prevention because no
interpreter was available. (Leaster Dep. at 69—70, 80.) He adsated that he has been unable
to participate in a sex offendprogram mandated by the crimirgaurt because IDOC has not
provided him an interpretéf. (Lancaster Resp. to Interrog. No. 11-12, Pls’ SOF Ex. 23
[hereinafterLancaster Interrog.].) He believidgt he cannot earn good time credit until he
completes this courseld() Other Plaintiffs have also stat more generally that they recall
being unable to participate ingbe programs because an interpretes not available to them.

(SeePls’ SOF 1 20(A)—20(C)dolmes Decl. 1 14.)

1" Defendant objects that many of these examamilesnadmissible because Plaintiffs have not
established that the offenders are otherwise gedltb enroll in the coses of programs. This
objection is surprising and baseless consmebefendant stated in his opening summary
judgment brief that “[f]or the purposes of tlmotion, Defendant does not dispute that deaf
inmates are qualified individuals withdesability.” (SJ Mem. at 4.)

18 Lancaster also testifie however, that in thgear leading up to higeposition IDOC granted
each one of his requests for atenpreter. (Def's SOF { 80.)
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iii. JobAssignments

IDOC runs an employment program allowingnates to hold jobs and receive wages.
(See Boyd Dep. at 70-72; Deposition of Kenly Butler at 194-95, Pls’ SOF Ex. 54
[hereinafterButler Dep.]; Hendrix Dep. at 183-86Nmates who wish to participate may
submit a request for a position, which is themewed by assignment officers and, if approved,
the warden must sign off on the placementoydDep. at 71; Butler Dep. at 195; Hendrix Dep.
at 184-85.) Placement in skilled jobs like plumbiyygically require that the inmate has some
background in that profession, and IDOC may atsasider disciplinarysisues before approving
a placement. (Hendrix Dep. at 185-86; Boyg Dt 71-72.) Tony Hendrix was not aware of
IDOC offering any accommodations to hearing imgaiinmates to participate in job placements
at Dixon. (Hendrix Dep. at 186geFunk Dep. at 62 (testifyintpat she could not recall
providing an accommodation to aaneg impaired inmate at Pittsfield work camp who wanted
to hold a job from 1992 to 2002).) And Kimberly Butler, current Warden and former ADA
Coordinator at Menard, testified that she has never providedeaprigter to assist an inmate
with their job responsibilitie, but she has also never received a request for work
accommodations from a hearing impaimechate. (Butler Dep. at 195-96.)

Plaintiffs Winfert, Wright, Lord, and Halterman have jobsignments. (Def's SOF § 42.)
None of them receive an interpreter to assist them. Plaintiffghit\aand Winfert do not feel they
need an interpreter, (Wright Peat 58; Winfert Dep. at 13—14), Helkaintiff Lord testified that
having an interpreter would be helpfulofd. Dep. at 10-11, 14-16). Plaintiff Holmes was
employed in the general storetildanuary 2015, but he was firdfdm that job after he was
found with soup and food in his housing ur(iDef's SOF | 42; 2/17/15 Peterson Ltr. to

Lovellette, PIs’ SOF Ex. 3@ereinafter2/17/15 Peterson Ltr.].) He claims that he received
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permission to possess those items from his tmgghat he was unable to communicate this
defense during his disciplinary hearing becauseid not have an interpretetd.j

Although Plaintiff Lord is currently emplogerepairing eyeglasses, he was previously
denied a position as a fork lift operator for thegm@l store. (Pls’ SOF  21(C); Lord Resp. to
Interrog. No. 13, PIs’ SOF Ex. 484reinafterLord Interrog.].) Accorthg to Lord, IDOC told
him it was too dangerous for him to work in thderbecause he is deafl.ord Interrog. No. 13.)
Similarly, while in Dixon between 2008 and 2010aiRtiff Wright was toldthat he could not
work as a lawn mower because another deaéte was injured while performing that work.
(Pls’ SOF 1 21(D).)

\Y2 Communication with Counselors

Each inmate is assigned to a Correctional Celonst their facility. When IDOC is fully
staffed, each Correctional Counselor is assigneone housing unit that holds two hundred
inmates. (Deposition of Sarah Robinson at 11, PIs’ SOF BExXet8ipafterRobsinson Dep.].)
Counselors process grievanceansfer requests, work releasguests, supplemental sentence
credit reviews, etc.Id. at 10.) They are also availableinonates on a daily basis to discuss
requests, grievances, or personal issues, andmagitwith each inmate at least once every sixty
days. (d. at 12-13.)

The ADA directive states that CommuniceatiPlans “may include” accommodations for
counseling “when the information being relayed@omplex, exchanged for a lengthy period of
time, or involves legal due process.” (AD 8 II(G)(4)(b)(1)&eDef's SOF 1 44.) Defendant
contends that it is IDOC’golicy to provide accommodatiossich as VRI and live ASL
interpretation for communications with coel®s when necessary, without identifying any

instances in the record whdtey have done so. On thther hand, Plaintiffs Holmes,

28



Lancaster, and Winfert, statdtht IDOC has never provided them with an interpreter to
communicate with their counselors, leadingntstances where they have been unable to
effectively communicate about important mattefldolmes Decl. § 10;ancaster Decl. 1 7;
Winfert Decl. I 20seeDef's SOF § 43.) And Sarablinson, a Correction Counselor at
Jacksonville, said that she hav@eused an interprer to communicate with a hearing impaired
inmate. (Robinson Dep. at 19.)

Defendant also asserts tlmdtenders can communicate with their counselors through
written notes. (Def's SOF  43.) Indeed, RieimJohnson and Wright testified that they do
this, but that the communication is not alwa{fective. (Johnson Dep. at 23, 55; Wright Dep.
at 25-26.) Plaintiff Winfert testified that he udedwrite notes with Isi counselor, but now he
only reads her lips and must repeatedly askdelow down. (Winfd Dep. at 21-22; Winfert
Resp. to Interrog. No. 14, PIs’ SOF Ex. BéfeinafterWinfert Interrog.].) He only understands
about half of their conversations. (Winfertpat 22.) Plaintiff Lancaster also recounted a
specific situation when he tried to ask kbunselor about thrales on good time through
writing. (Lancaster Dep. at 34—35She did not answer his quies; instead, her response was
entirely off-topic, leading him to believe that she did not understand hdh). 16 addition, the
record shows that Plaintiff Holmes has limitedting ability and heeads below the fourth
grade level. (Holmes Resp. to Interrog. No. 2, BISF Ex. 37.) Thus, it takes longer for him to
communicate through writing, and even thercae only communicate effectively on simple
subjects. Ifl.) He stated that his cowlsr told him that it take®o long to communicate with

him through reading and writinggHolmes Decl. § 9.)
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V. Medical and Mental Health Services

A number of Plaintiffs testiéd that they have difficultgommunicating effectively with
medical staff because of their hearing impairment. (PIs’ SOF { 24(E).) The ADA Directive
states that Communication Plans “may include¢ommodations for medical and mental health
services “when the information being relayed@omplex, exchanged for a lengthy period of
time, or involves legal due process.” (AD § 1I(G)(4)(b)(1)&eDef's SOF { 45.) Defendant
contends that the Health Cadait employs VRI, ASL interpretan services, and written notes
to communicate with hearing impairednates. (Def's SOF 1 46—47.)

Inmates indeed communicate with stafthe health care unit through written notes.
(Pls’ SOF 1 24(A).) Some Plaintiffs repdmgwever, that they are not always able to
communicate fully with the doctoend nurses through writingld() According to Plaintiffs’
expert witness, relying on wien communication is not arffective means of communication
for most deaf people. (Cokely Rpt. at 1®)addition, IDOC’s medicallirector and former
legal counsel agreed that “for deaf inmateband of hearing inmates whose primary language is
ASL, most visits with their treating physician require a sign interpreter for effective
communication.” (Pls’ SOF § 23(C).)

The parties dispute whether live ASL intexfation is used in the health care unit.
IDOC’s medical director was not aware whet anyone in the Depgaent has confirmed
whether Wexford ever uses live ASL interj@rs to communicate with hearing impaired
inmates. (Shicker Dep. at 53-5Defendant identifies two IDOtters, one to Plaintiff

Lancaster and one to an unknown inmate, delveg “interpreter services” for medical
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appointments in August 2013. (DeBOF 1 47.) Plaintiffs LancastErWinfert and Lord”
stated, however, that they have never been geowvith a live sign language interpreter in the
health care unft- (Def's SOF { 47; Pls’ SOF { 25(A)Blaintiff Childress similarly testified
that medical staff has denied his requests forpnéters and told him that interpreters are too
expensivé? (Childress Dep. at 10-11.) Plaintiff Wrigstated that he samade nearly fifty
requests for an ASL interpreter prior to medigapointments, and IDO@ranted his request on
only one occasion. (Wright Resp.ltderrog. No. 6, Pls’ SOF Ex. 2l¢reinafterWright
Interrog.].) He recalled that during thativihie physician told him that communication was
“much better” with the interpretét. (Id.)

VRI is a possible alternative live ASL interpretation. Apreviously mentioned, IDOC
entered into a contract for VRI services in 20Y&RI has been used in the health care units at
some facilities, but the partiesspute whether it is employed efen as needed and whether it
works effectively. IDOC’s medicalirector was not aware whethte Department or his office

has taken any steps tordom whether VRI is working propsr. (Shicker Dep. at 51-52.) In

19 The medical unit did not provide interpreter when Lancastejured his littlefinger playing
basketball. He testified thhe was unable to effectively commicate with IDOC medical staff
at the time. The medical staff took x-rays andppred the finger in tape, but the finger remains
permanently bent, hindering his abilityatiectively sign. (PIsSOF 26 (C).)

2 In late January 2015, Lord requested an imetep for a psychiatric appointment. As of
February 27, IDOC had not scheduled the appaént, even though hearing-abled inmates who
requested appointments around the same tidaleady met with the doctor. (Pls’ SOF

1 26(E).) IDOC told him they were in theogess of requesting antémpreter for him. I¢.)

2L plaintiff Holmes also statetthat since his Communication Plan was signed in April 2014 he
has requested ASL interpretation services énrtiedical unit but has nbeen provided with
them, (Holmes Dep. at 96), although at teaassome occasions he has used Vidl,at 91).

22 Childress believes that ineffective communicatioth health care staff resulted in repeated
episodes of uncontrolled diabetex;luding once instance where he went into a diabetic coma,
and progressive kidney disease dralysis dependence. (Pls’ SQR6(B))

23 Wright believes that he is not receiving throper migraine mecttion because he cannot
communicate fully with medical staff. (PIls’ SOF { 26(D).)
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March 2014, Plaintiff Winfert test#d that Menard still does not offer VRI services in the Health
Care Unit?* (Winfert Dep. at 18.) Plaintiff Childressaho is a diabetic, receives dialysis, and
has difficulty understanding his doctor—testifiedttmedical staff told him VRI was available
but ignored his requests to usduring his appointments. (Childress Dep. at 11-15, 33.)
Plaintiff Wright has seen VRI equipment in Gaaln, but testified that IDOC never told him it
could be used for medical appointments. @htiDep. at 11.) And Plaintiffs Lancaster and
Holmes explained that when they did use VRiha health care unit, étpicture froze and was
choppy and unclear, making it difficult for themuoderstand the intemgter and communicate
with their doctors. (Lancaster Dep.63-64; Holmes Dep. at 44-45, 91-92.) The last time
Plaintiff Johnson was at the health care beifore his deposition, IDOC offered him VRI
services, but it appears that htused them. (Johnson Dep. at 34-35.)

IDOC’s medical director dinot identify any formal monitoring done by IDOC to ensure
that Wexford is providing ASL interpreters anelning aids in accordance with their contract.
(Pls’ SOF 1 12(B).) The recomdicates that IDOC’s medicalast could nonetheless learn that
Wexford failed to adequately provide ASltenpretation or hearing aids through inmate
complaints or monthly facility meetings wieeiDOC nurses review all the occasions when
Wexford denied services to an inmate inphier month. (Shicker D& at 97, 100-101.) If an
issue with Wexford’s servicasas brought to IDOC’s medicalrdictor’s attention, he would

meet with the vendor on das-needed” basis.Id. at 97, 104.)

24 Although Winfert says that there has never beeéime where he did not receive the correct
medication due to a communication issue with w@dstaff, there have been occasions where
was unable to explain his maladyttem. (Winfert Dep. at 17-20.)
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Vi. Religious Services and Programs

Inmates at IDOC facilities are generally péted to practice their religions. (Davis Dep.
at 244.) IDOC employs chaplains to work aff@silities and holds seises for a variety of
religions. (d. at 245; Denning Dep. at 36—-27.) IDOGspns also have various faith-based
programs such as Bible study, andineer groups sometimes provide services such as baptisms
and religious counseling. (Davis Dep. at 245-56.)

The ADA directive states that CommunicatiPlans “may include” accommodations for
religious services. (AD 8 11(G)}b)(1)(5).) Defendant contendsat it is IDOC'’s policy to
provide hearing accommodations for religious s&wj including ASL interpreters. (Def's SOF
1 51.) Defendant cites two IDOC memoranda, both dated December 9, 2013, which notify
Plaintiffs Lord and Lancaster that they will b@yided with an interpreter to participate in a
Discipleship 101 program beginning Decembg, 2013. (Def's SOF { 51; 12/9/13 IDOC
Discipleship Memoranda, Def's SOF Ex. 23.) ded, Plaintiff Lancaster testified that he was
receiving an interpreter forgospel class that began in December 2013. (Lancaster Dep. at 20—
21.) Plaintiff Holmes, however, testified thas mequest for an interpreter in the Discipleship
program was denied. (Def's SOF § 51.) IDO@eag that Plaintiffs Winfert and Johnson should
also receive interpreters fagligious services. (Def'SOF § 52.) Winfert and Johnson
requested such interpretation services sometiehare their respective depositions in March and
April of 2014, but by January 28, 2015 when Defendited his statement of facts, IDOC was
still “working to provide” these servicesld()

Although not discussed in Defendant’s statahfacts, the Dixon facility has provided a
special religious service foehring disabled prisoners. (Cpinf 94.) Indeed, Plaintiff

Lancaster testified that he attks the deaf religious servicasDixon. (Lancaster Dep. at 27—
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28.) He indicated, however, that these servacesun by third parteeand are not provided
consistently. (Lancaster Decl.  9.) Plaintiff Lord similarly staied a third party previously
ran a deaf religious sace at Dixon, but he believes tpeogram is no longer running. (Lord.
Interrog. No. 18.) And Plaintiff Wght, who is currently incarcerd at Graham, testified that
while he was at Dixon he participated in a déhfistian ministry. (Wright Dep. at 66.)

The record indicates that, other thandkeaf religious service at Dixon, IDOC does not
typically provide interpreters for religiosgrvices and programs. The Stateville ADA
Coordinator, Kevin Senotestified that Stateville does not provide interpreters for religious
services; he does not know why. (Senor Def58t Pls’ SOF 11 28(A)-2Bj.) He explained
that inmates at Stateville have requested integdor religious services, but he was not aware
of IDOC granting any of thoseqaests. (Senor Dep. at 159—66¢Lancaster Dep. at 39-40
(testifying that he recently asked Senor foirgarpreter to attenceligious servicesput see
Davis Dep. at 248 (testifying thahe does not recall inmates reqirgstnterpreters for religious
services during her time as ADA @alinator at Dixon).)Plaintiffs likewisetestified that IDOC
does not provide interpreters f@ligious services and programisDixon, Menard, or Graham.
(Holmes Dep. at 90 (prayer room at Dixon)rd@ep. at 28 (Sunday religious services at
Dixon); Winfert Interrog. No. 16 (weekly churslervices at Menard); Childress Dep. at 24-25
(chapel at Graham); Wright Dep. at 65—-66 (vasi services and programs at Graham).) And
Plaintiffs Winfert, Wright, Holmesand Foster stated that their specific requests for interpreters
were denied or ignored. (Hoks Dep. at 96; Wright Dep. at 65-66 (testifying that the chaplain
at Graham denied his request for an interpréteing religious serees); Winfert Dep. at 42—-44
(testifying that he asked the chaplain at Meddar an interpreter but never received one);

Foster Dep. at 40—41 (testifying thed asked the chaplain for anarpreter for religious services
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but has not been provided with grieA number of Plaintiffs alo stated that the absence of
interpreters prevents them frgrarticipating in these servicaad programs. (Winfert Interrog.
No. 16; Holmes Dep. at 37, 96; ChildressRéeo Interrog. No. 16, PIs’ SOF Ex. 2fefeinafter
Childress Interrog.]; Johnson Resplnterrog. No. 16, Pls’ SOF Ex. 5hdreinafterJohnson
Interrog.]; Lancaster Interrog. No. 16; \4it Dep. at 66—69; FastDep. at 40-41.)

Plaintiff Baxter, who is hard of hearing butt entirely deaf, attels religious services
but stated that he has missed services on oechseause he did not hear the church bells.
(Baxter Resp. to Interrog. No. 16, PIs’ SOF Ex. 46.)

vii.  Telephones

Hearing-abled inmates at IDOC are pernditie use telephones to communicate with
family, friends, legal counsel, etc. Deafmates cannot communicate through standard
telephones at all, and hard of hearing inmatesnatequire hearing aids or amplification devices
to use them effectively. IDOC thus empldyBY devices, and occasionally hearing amplified
phones or video phones, to allow hearing imgginmates to communicate with individuals
outside the prisoft The 2012 ADA Directive requires eacleifity to establish a procedure for
offender access to TTY equipment. (AD 8 II(Q)€3.) In particular, offenders who use TTY
equipment may not be restricted from usstgndard telephones, and vice verdd.) (

Standard telephones are located through@uptisons, including in the housing unit

common rooms, and IDOC staff and inmates testified that offenders are generally permitted to

% The parties’ statements of fact do not fecm amplification devices or video phones, so
neither do we. But we expect that non-TT¥phone accommodations may be an issue in this
case going forward. Professor Cokely’s expert regqplains that TTY devices are not effective
for all hearing impaired individuaknd they are going out of useSeeCokely Rpt. at 39-42.)
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use the phones at their will duridgyroom hours seven days a wéKHendrix Dep. at 220;
Orientation Manual at 37; Butler Dep. at 18®jimes Dep. at 92—-93; Eason Dep. at 18-19.)
TTY machines, however, are housed in separate secure roSeeRI{ SOF | 20(C).) At
Western, for example, the primary TTY machine is located in the shift commander’s office and a
backup device is located in thealth care unit. (Depositiaf Forrest Ashby at 26, Pls’ SOF

Ex. 47 hereinafterAshby Dep.];see alsdHolmes Dep. at 92-93 (testifying that the TTY at
Dixon is housed in the healtare unit); Winfert Dep. at 68—6%tifying that he would like

TTY devices to be located in the yard like reguédephones).) The parsi@lispute whether it is
necessary to store the TTY mawts separately from the rdguphones. (Def's SOF { 54.)
Defendant explains this placement by assgrtihat some TTY machines only function on
outside telephone lines, and tbhdmses are only available inglradministrative parts of the
facilities. (Def's SOF | 54.)n support, Defendant citesstemony of the current Programs
Warden at Jacksonville, Michael Brown. Mr.oBm explained that the TTY machine at his
facility did not work on the secured telephone Imear the central contranit, but it regained
functionality when they connead it to an outside line in ¢hclinical services building.
(Deposition of Michael Brow at 89-92, Def's SOF Ex. 27 [leénafter Brown Dep.].)

Mr. Brown also testified that &8y are currently working to inease TTY availability so that
hearing impaired inmates have the same accdstefthones as hearing-abled inmates. (Brown
Dep. at 89-90.) Plaintiff contissthat Mr. Brown'’s testimongidequately @ablishes TTY

machines can only function in adnstrative rooms. (Def's SOF { 54.)

26 At Western, dayroom hoursfees to approximately six houiis total from 8:00 a.m. to

9:30 p.m. (Orientation Manual at 10.) Simlyageneral population offenders at Dixon are
permitted to use standard telephones from 7:@0 . 11:00 a.m. and 12:00 p.m. to 9:30 p.m.
(Hendrix Dep. at 220seeHolmes Dep. at 59.)
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Since TTY machines are not located in the housing unit common areas, inmates require
assistance from IDOC staff toake calls. (Ashby Dep. 20—30; Hendrix Dep. at 221; Butler
Dep. at 182—-83.) In order to use a TTY machiB®C staff must either escort the offender to
the room where the machinesi®red or bring the machine tiee housing unit. (Ashby Dep.
at 28-30; Hendrix Dep. at 221-22; Foster Defd2at13; Johnson Dep. at 7.) The parties seem
to dispute whether IDOC consistently pro\ddemates access to TTiachines in a timely
fashion, and whether the delaysattkdo occur are linked to the intaa disability. The record
shows that offenders are sometimes able tahes@ TY machine shortlgfter making a request.
(SeeHalterman Dep. at 17-18 (explainitigat he normally gains accassthe TTY within thirty
minutes of making a request, although once withélast year he had to wait until the next
day); Foster Dep. at 17 (stating a guard typidatlggs the TTY device within five minutes of
his request).) In other instances, however, offes\lave been denied access or required to wait
hours and even days before using afional TTY device. (Pls’ SOF { 29(A3geHolmes Dep.
at 57; Winfert Dep. at 31-32; EastDep. at 20-21.) Plaintiffs haa#tributed these delays to
the unavailability of staff traed to operate the machine altérman Dep. at 19), the limited
number of devices at each ilitg or complete absence of any TTY device, (Holmes Dep. at 57,
Winfert Dep. at 31; Pls’ SOF 1 30(D); Baxieep. at 26—30), the devices’ location within the
facility, (Pls’ SOF T 29(C)), lmken or otherwise non-functionimtpvices, (Foster Dep. at 13-20;
Johnson Dep. at 6—7), and security lockdownstlihatnmates from leaving their cell block to
reach the device, (Winfert Dep. at 29-30).fddelant concedes that TTY access is sometimes
limited by the location of the device, (Pls’ SOR9(C)), and IDOC staff admitted that TTY
machines have been inoperable or unavadlabtimes, (Hendrix Dep. at 224; Pls’ SOF

1 30(E).). Yet Defendant simultaneously argues thahe instances where IDOC has denied or
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delayed Plaintiffs’ TTY access, Plaintiffs have patven that they would have been able to use
a regular phone if they were hey abled. (Pls’ SOF 1 29(A).)

The parties also dispute whether TTY acce$imiged to shorter durations, fewer days of
the week, and narrower times during the day tlegiilar phone use. (Pls’ SOF § 30(B).)
According to IDOC’s Administrative Directiveffenders in the general population may use
standard telephones for up to thirty minutes tana, and administrative detention offenders and
eligible offenders in segregation are limitedifteen minutes. (Def's SOF § 56; Administrative
Directive 8§ 05.03.150(11)(G)(1)(b).Because typing communications on a TTY takes longer
than speaking, offenders using a TTY device areledtio three times as long (ninety or fourty-
five minutes respectively).ld.)

In practice, the recordveals that hearing-abled intea are not always bound by the
thirty-minute limit, and as stated above, regylaones are generally available to them each day
of the week in common rooms. (Hendrix Dap220; Holmes Dep. &8 (testifying that his
TTY use is limited to ninety minutes but hiegrabled prisoners asdlowed to use the phones
for “as long as they want”).) There isi@ence that TTY use is more restricte&eéPls’ SOF
1 30(B).) Some Plaintiffs testified that IDQ€minates their TTY calls before the ninety-
minute limit. (Winfert Dep. at 78-79 (testifying tHat counselor ends hiSTY calls after thirty
to thirty-five minutes); Eason Dep. at 25-27 (fgstg that the telephone line goes dead after
about fourty minutes on the TTYJohnson Dep. at 8-9 (officers told him time was limited to
thirty minutes); Lancaster Interrog. No.luyt seeHolmes Dep. at 58 (testifying that IDOC gives
him approximately ninety minutes to use TTY)r) addition, Plaintiffgestified that TTY
machines are accessible for fewer hours each dayrédgular phones, or only on certain days of

the week. $eeEason Dep. at 19 (from 7:00 a.m.3t@0 p.m. only); Winfert Dep. at 78—-79
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(once a week for thirty minutes); Johnson Def. Bfuesdays, Thursdays, and Saturdays).)
Some Plaintiffs complained that these timgtnietions prevent them from accessing the phones
when their family members are availabl&eéEason Dep. at 23—-24; Holmes Decl.  20.)

IX. Televisions

IDOC facilities typically provide televisiorfer inmates to watch movies and television
programs, either in common rooms, individual galisboth. At facilities where offenders have
televisions in their individual cells, IDOC wally requires them to purchase the televisions
themselves. SeeButler Dep. at 222-26; Brown Dep.kt7-18.) It appears undisputed that
closed captioning is availabler television programs in indidual cells and common rooms.

It is disputed, however, whethelosed captioning or subtitles are available and activated for
movies. Defendant asserts that closed captiasingt available for alnovies, but that IDOC
activates it when itis. (Def'SOF | 61.) Plaintiffs WrighiVinfert, Lancaster, and Lord
expressed that closed captioningsabtitles are available for sommovies, but not all. (Winfert
Dep. at 26; Lancaster Dep. at 89rd Interrog. No. 5; Wright Dep. at 29.) On the other hand,
Plaintiffs Johnson, Foster, Easamd Childress testified that ncories have closed captioning.
(Johnson Dep. at 25; Foster Dep. at 6%dBaDep. at 57-58; Childress Dep. at 25-27.)

The parties also dispute whether IDOCqdsely ensures that the closed captioning
function is turned on in common rooms. ThBADirective requires thatlosed captioning be
activated for dayroom televisions and reciaadi DVD programing in units that house hearing
impaired offenders. (AD § II(F)(8).) But Plaifis dispute whether IDOC effectuates this policy
in practice. (Def's SOF { 59Defendant asserts that officersdehearing impaired inmates turn
closed captioning on in common rooms, but thatrotfienders are able to turn it off. (Def's

SOF 1 60.) Plaintiffs agree that officers camtciosed captioning on, bdispute whether they
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are always willing to do so and whether all eguimpaired offenders likewise have the ability
to activate it. Id.) Of the evidence cited by DefendaRlaintiff Wright isthe only individual
who testified that he is personally ableatdivate closed captiamg in the common room.
(Wright Dep. at 17.) Plaintiffs Lancaster and Hattan testified that closed captioning is turned
on in common rooms when they request it, but eeigated that he calibctivate it himself.
(Lancaster Dep. at 54-55; Haltermaap. at 17-18.) And PlaifitiLord merely stated that
Dixon has closed captioning ineltommon room, but that IDOC staff does not always ensure
that it remains activated. (Lord pPeat 33—34; Lord Interrog. No. 5.)
X. Notificationof Emergacies and Activities

In many cases IDOC employs auditory messaging to notify inmates of emergency
situations and other agities. (Brown Dep. at 105-08 (disssing the alert procedures at
Jacksonville).) For example, intea are alerted to certain emargg situations, like fires, with
auditory alarms. I¢. at 105.) In addition, when a fighteaks out between inmates, officers
issue oral stand-still ordecs fire a warning shdt. (Id. at 206—08; Lord Degat 23.) Similarly,
many non-emergency activities, such as meal and gym time, are announced verbally by the
officers in each cell bloc® (Brown Dep. at 107; Keane Peat 381-82; Butler Dep. at 210.)
Most hearing impaired inmates cannot heanraterstand these announcements and alarms.
(Pls’ SOF 1 36(A), 36(B).) While some howgsunits and administtive buildings deploy
flashing lights in tandem with certasuditory alarms, others do notd.( Pls’ SOF 11 35(B)—

35(D); Hendrix Dep. at 105, 187 (stating that hegdnot think Dixon has visual fire alarms);

2" Defendant asserts that when a warning gunstioedin a facility, hearing impaired offenders
follow what they see other offenders doing. (Def's SOF § 75.) In support, he cites two
anecdotal examples, whi€Haintiffs dispute. I¢l.)

28 Michael Brown, Programs WardenJatcksonville, testified that hig currently trying to have
a flashing light installed to nidy hearing impaired inmateés non-emergency activities like
church. (Brown Dep. at 108-09.)
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Wright Decl. § 19 (stating that Graham has dldghing alarms in the school building); Baxter
Dep. at 52 (testifying that he never saw flaghights at Shawnee or Big Muddy); Halterman
Dep. at 41-42 (testifying that fire alarm at Jswhville has a flashingdht); Brown Dep. at 105
(same); Butler Dep. at 82 (indicating that Menarsd fir@ alarm strobe lights in some areas).)

The ADA Directiverequiredfacilities to have emergency evacuation plans for ADA
inmates, but IDOC’s Agency Compliance Officenist aware of any sugdrovisions in place.
(Pls’ SOF § 37(A).) In adtion, the ADA Coordinator at Gram was not aware whether the
facility’s emergency evacuation plans include@omodations for hearing impaired inmates.
(Pls’ SOF 1 37(B).) The wardenldenard testified that in som@mergency situations, such as
earthquakes or floods, the typigmocedure is for IDOC offias to walk down every corridor
and evacuate inmates in an orgddshion. (Butler Dep. at 205-06.)

Defendant contends that it is IDOC’s pglito inform staff which inmates are hearing
impaired so that the staff can provide thoseates with alternative forms of auditory
notifications. (Def's SOF { 66.) Plaintiffsspiute whether IDOC hasdua policy, pointing out
that the ADA Directive only stat that an offender's Communication Plan “may” include
“alternative notification methodsr auditory announcement&’” (Id. (citing AD
8 11(G)(4)(b)(1)(b)).) Since January 2014, ID@E&s issued at least one memorandum for each

Plaintiff regarding alternativeotification of auditoy announcements to the housing unit control

29 On Plaintiffs Holmes's, Lord’s, and Lan¢ags Communication PlanfDOC checked the box
for alternative notification of auditory annowments and indicated that a memorandum would
be circulated monthly to notifstaff that accommodations arguéred. (Communication Plans;
seeButler 30(b)(6) Dep. at 17.) Plaintiffs Chibs’s and Winfert’'s Gamunication Plans state
that their cell mates know ASInd relay audible notifitions to them, and Plaintiff Halterman’s
states that he has a vibrating watch.) (
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officers®® (Def's SOF { 68; Alternative Notifation Memoranda, Def's SOF Ex. 3fefeinafter
Alternative Notification Memo].)The memoranda state that theusing unit is responsible for
communicating every auditognnouncement to named offems through face-to-face
communication. Ifl.; Def's SOF Y 67seeHendrix Dep. at 192 (explaining IDOC’s “fairly new”
policy regarding face-to-face tification of meal time).)

The parties dispute whether, in practi@QC officers consistaly relay auditory
announcements to hearing impaired inmates in pergeDef's SOF {1 69-73.) Plaintiffs
contend that hearing impair@tmates, who cannot hear thedgory announcements, are often
forced to rely on the goodwill of fellow inmates)d in some cases miss meals, visitors, church
services, medical appointments, etSedPIls’ SOF 1 35(F). 36(AR6(B), 38(B).) As with
other topics, each side offers a series of anecdrgahples to support their respective positions:

e Plaintiff Wright: Normally other inmates hate alert him if he has a visitor. Only
one officer tells him about visitors “onaea while.” (Wright Dep. at 16-17; Def's
SOF { 69.) Officers have notified him ofefidrill evacuations in person. (Wright
Dep. at 40; Def's SOF 1 69.)

e Plaintiff Johnson: He has not missed a visitobtteville. He explined that he asks
visitors to come on the weekends when hikyede is available to notify him of their
arrival. (Johnson Dep. at 33; Def's SOF(]) He has missed showers, yard time,
and meals when his cell mate is naiward. (Johnson Dep. at 29-32.) He testified
that since he has been in his currentlgleitk, no officer has notified him of meal
time, shower time, or yard timeld()

e Plaintiff Winfert: He testified that on ormccasion IDOC staff verbally informed
Winfert that a drill was underway. (WinteDep. at 52; Def's SOF § 71.) When his
cellmate is not around, he occasionally misses a meal. (Winfert Dep. at 55-56.)
Officers at Menard do not tell him individually when it is meal timiel.)

e Plaintiff Baxter: During severe weather storms at Big Muddy, he became aware of
emergencies only because “people” wbuin around the deck and “yell it” and
someone would point to the alarrfBaxter Dep. at 51-52; Def's SOF | 71.)

%0 The memoranda for Plaintiffs Winfert andltéaman are dated January 2015, a couple weeks
before Defendant filed his motion for summarggment. (Alternatig Notification Memo.)
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e Plaintiff Hannibal: Before bag placed in segregati@bout one year before his
deposition, a lieutenant told him when chusehmvices began. Since being released
from segregation and housed in a different unit, he has not been to church because he
cannot hear the announcement. r{ridal Dep. at 48—49; Def's SOF  72.)

e Plaintiff Lancaster: Officers notify him afisitors through writing. (Lancaster Dep.
at 39; Def's SOF § 73.) The last time thatwas evacuated for an emergency, an
officer did not notify him until “everyone else had left.” (Lancaster Dep. at 41-43;
Def's SOF | 73seePIs’ SOF  38(B).)He stated that at Dixon he has missed meals
approximately fifty times due to his heagiloss. (Lancastert@rrog. Resp. No. 3.)

e Plaintiff Holmes: His Communication &b, dated April 2014, states that a
memorandum regarding alternative notifioa of auditory announcements would be
sent to housing officers. (Holmes Dep8at 93-94; Def's SOF { 66.) He testified,
however, that since that time no offickve relayed auditory announcements to
him. (Holmes Dep. at 94; Def's SOF ] 664 has missed visitors and over one-
hundred meals in the last two years becdugseould not hear the announcements and
staff did not notify him indivdually. (Holmes Dep. at 13—18He also explained that
he cannot hear announcements for thdioation line, and sometimes his fellow
offenders do not relathe notification. Id. at 6-7; 47—49.) As@sult, he has missed
taking his medication “a lot of times.'Id( at 48.)

¢ Plaintiff Eason: He testified that s missed meals and yard time because he
cannot hear the announcement. (Eason Blef6—47; Eason Interrog. Resp. No. 3.)
Officers at Stateville never tell him that it is meal time. (Eason Dep. at 46—47.)

e Plaintiff Lord: Sometimes officers tell him that it is meal time and sometimes they do
not. (Lord Dep. at 29.) He has missechgneneals when officers failed to notify him
individually. (d. at 30—31.) He also testified tHa cannot hear when officers fire
shots instructing inmates to “hit the groundld. @t 23.) He has to rely on other
inmates gestures, and believles situation is dangerousld( In addition, he stated
that sometimes officers forget to notifynhivhen a fire drill occurs, and indicated
that as a result he does not evacaatquickly as other inmatedd.(at 35-36.)

¢ Plaintiff Childress: While incarcerated @txon, he missed over thirty meals because
of his hearing loss, but since transiieg to Graham in 2012 he does not recall
missing any. (Childress Interrog. Resp. No. BYring fire and/otornado drills at
Dixon, he and another hearing impairdféoder did not evacuate with the other
inmates because they could not hearalarms. (Childress Dep. at 20-21.)
The parties also dispute whether facéaime communication is the most appropriate
accommodation, or whether visual alarms, sudtaahing lights, should be used instead or in
addition. Plaintiffs Holmes and Lancaster stdted they have asked IDOC to provide visual

alarm systems to notify them of emergencies @iher events like meabnd medication line.
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(Pls’ SOF { 35(E); Lancaster Integ. Resp. No. 5.) And Plaintiffs Johnson and Foster similarly
testified that they would prefén have a visual alarm insteafirelying on officers to relay
auditory alarms and notices. (P®OF { 35(F); Foster Dep. at 53-54.)

Finally, although the parties i@g that vibrating watcheshich inmates can set to
vibrate at scheduled activity times, can be tud|phey dispute whether IDOC provides them to
hearing impaired inmates. (Def's SOF § 7HDOC purchased a vibrating watch for Plaintiff
Holmes about two months before his deposition. (Holmes Dep. at 69-71.) Plaintiffs Lancaster
and Lord, on the other hand, purchased their vibrating watches in 2012 for nearly $100.00.
(Lancaster Dep. at 46—47; Lord Decl. 1 15.) AD@C has denied other inmates’ requests for
these watches. (Wright Degt 34; Denning Dep. at 79, 108-5@ePIs’ SOF 1 10(D), 10(E).)

Xi. Law Library

IDOC facilities have law libraries where offenders can research state and federal law and
photocopy legal materials SéeOrientation Manual at 19—-21Blaintiffs Winfert, Wright,
Foster, Halterman, and Baxter all testified tihaly do not have difficulty using the law library
because of their hearing impaients. (Def's SOF | 58; Baxter Dep. at 7-8, 17-18.) On the
other hand, Plaintiff Johnson testdi¢hat it is hard for him toommunicate with the law library
staff because they do not understand ASlohiidon Dep. at 41-42.) Heowuld like library staff
to assist him, but he cannot understand thadién because English is his second language.
(Id.) Plaintiff Eason also testified that he neéelp understanding the legal language in the law
library. (Eason Dep. at 40.)

xii.  Disciplinary Hearings
If an IDOC staff member believes thatiamate has committed an actionable offense

while incarcerated, he or she records the offemsedisciplinary report, commonly referred to as
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a ticket. (Graham Dep. at 44.) After the ticissteviewed by the st commander, reviewing
officer, and hearing officer, the hearing offisahedules a hearing before the Adjustment
Committee. Id. at 41-45.) The Adjustment Committee consists of two members, the
Adjustment Committee Chairman who runs tleaiings and oversees thocess, and a second
committee person.Id. at 39-40.) At the hearing, the Committee reads the offender the charges,
asks him to make a plea, and allows him to offer any defenlsest 45.) Offenders are also
supposed to receive a written capfythe report at least twenfgur hours before the hearing.
(Id. at 48-49.) After the hearing, the Adjustth€ommittee makes aademmendation to the
warden as to whether the titke substantiated and, if sehat punishment is warranted.
(Id. at 43, 45.) The warden then makes the final determin#ti¢ial. at 45—46.)

The ADA directive states that CommunicatiPlans “may include” accommodations for
due process and disciplinary hearings, and at contends thatig IDOC'’s policy to
provide accommodations at disci@ny hearings when necessafipef's SOF { 62.) Plaintiffs
argue, however, that in practice IDOC failsstdficiently accommodate them. Kelly Graham,
the Adjustment Committee Chairman at Westelid not know whether IDOC'’s disciplinary
hearing rules mention accommodations for disaliiathtes. (Pls’ SOF  32(B).) When an
offender tells Mr. Graham that he is hearingained, the Adjustment Committee determines for
itself whether the inmate can adequateljnoaunicate or whether the hearing should be
adjourned until accommodations can be magkts’ SOF | 32(C); Graham Dep. at 67-69,
74-75.) Mr. Graham did not receiDA training specific to hisole as Adjustment Committee

Chairman, but testified that training on howdietermine if an inmate can effectively

31 |f the Adjustment Committee and Warden recommend revocation of good time, that
recommendation must also be approved byCGfiee of Inmate Issues and/or the lllinois
Prisoner Review Board. (Anderson Dep. at 18, 22.)
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communicate would be “benefitia (Graham Dep. at 73.Dn at least one occasion,
Mr. Graham denied an inmate’s requiesthearing accommodations—specifically to
communicate through writing—at a disciplinary heafthdPls’ SOF { 32(D).)

According to the Dixon ADA CoordinatpTony Hendrix, Dixon did not use sign
language interpreters at disciplindrgarings until 2012. (Pls’ SOF § 32(Eg¢eLancaster Decl.
1 10 (stating Dixon first starting @viding him interpreters for digdinary hearings in 2014).)
Indeed, Plaintiffs Holmes and Childress testitieat IDOC denied requestor interpreters, and
even pen and paper, before 2012. (Holmes Dep. at 54-56, 88—89; Childress Dep. at 27-29.)
Nonetheless, IDOC has denied requestaaé@ommodations after 2012 as well. (Wright Dep.
at 19-20; Johnson Dep. at 43-44; Johnson Slgptrog. Resp. No. 6, Pls’ SOF Ex. 31
[hereinafterJohnson Suppl. Interrog.]; Baxter et 31-35; Foster Dep. at 23—26gPIs’ SOF
1 33(A).) For example, Plaintiff Johnson requestedSL interpreter for a disciplinary hearing
that occurred on May 13, 2014. (Johnson Supgariag. No. 6.) According to Johnson, IDOC
told him his request was denied becaust&he read lips” and because he “speaksd’) (
Johnson did not fully understandethearing or why IDOC also died his request to have two
officers testify as withessesld()

The parties appear to dispuvhether certain accommodatipaach as ASL interpreters,
are necessary for hearing impaired inma&esommunicate effectively during discipline
hearings. Defendant points ouaitleven though Plaintiffs Wght, Johnson, and Baxter did not
receive ASL interpreters at recent disciplinargiimggs, they were notskiiplined. (Def's SOF
19 63-65.) Plaintiffs dispute thiailure to discipline equategith effective communication.

(Id.) For instance, Plaintiff Johnson described oncasion in which the Adjustment Committee

32|t appears this hearing occurriedthe first half of 2012. Thimmate filed a grievance related
to the hearing, which is dated June 2012. (Graham Dep. at 57-58.)
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wrote back and forth with him and expunged hikdicbut he still did not fully understand the
hearing. (Johnson Dep. at 43—4éde alsdHolmes Dep. at 88-89; Holmes Decl. § 19.)

Moreover, Plaintiffs identify other instancéxfore and after 2012, where IDOC denied
an inmate’s request for hearing accommodations and the immaatbsciplined. (Baxter Dep.
at 31-34 (eighteen days segregation); Fd3égr. at 23-26, 61-64 (one month segregation and
commissary restriction); Childress Dep. at 2742® weeks without commissary); Holmes
Dep. at 55-56 (beat up and put in segregatioalfout thirty days); Johnson Interrog. No. 7
(transferred to a more restrictive priso®)17/15 Peterson Ltr. (fired from jolgeePIls’ SOF
19 33(A), 33(C).) For most of these occurrencesPtamtiff stated that he was not able to fully
understand the hearing or effectively communicagedbiense. (Childress Dep. at 28—-29; Foster
Dep. at 23-26, 61-64; Holmes Dep. at 88—89; Lancaster Decl. §§ 10-12; Johnson Interrog. No. 7
(hands handcuffed behind his back withAfSL interpreter); 2/1/5 Peterson Ltr.)

xiv.  Prisoner Review Board

The lllinois Prisoner Review Board (“PRB”) ésseparate entity from IDOC. 730 ILCS
§ 5/3-3-1. The PRB determines a varietyssiies related to prisoners’ release and parole,
including eligibility and the contlons of parole. 730 ILCS 5/3-2. They also review IDOC
disciplinary cases when the Department seekswoke more than thirty days of an inmate’s
sentence credits in a twelve-month peribdl. Prisoners may appear before the PRB during their
incarceration, particularly when their sentencedaring an end. Defendasontends that IDOC
sends the PRB a memorandum regarding each hearing impaired offender, notifying the Board
that the prisoner requires a sigmguage interpreter. (DefSOF  77.) IDOC indeed sent a
memorandum to this effect regarding Plaintifilmes, but Defendant has not identified any

evidence that they did so for otheearing impaired offendersld(; seePls’ SOF { 34(B).)
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IV.  Class Action Complaint
Named Plaintiffs filed this case aglass action on May 4, 2011, and now move to
certify a Rule 23(b)(2) class. Plaintiffs define the proposed class as follows:
(i) all current and future deaf or haaf hearing individuals incarcerated by
IDOC, and (ii) who require accommodats, including interpreters or other
auxiliary aids or servicggo communicate effectively and/or to access programs

or services available tmdividuals incarceratedy IDOC [from January 1, 2007,
to the present].

(Cert. Mem. at 1-2, Dkt. 203.) They contend thatproposed class consists of at least one
hundred individuals spread acrosseieen correctional fdities. Plaintiffs seek declaratory and
injunctive relief on behalf ahe proposed class under Rule 23(b)(2) to remedy the alleged
systemic past violations and poevent future violations.Id. at 1.)
V. Expert Witness Reports

Plaintiffs disclosed two expert witnessB&nnis Cokely, a professor of ASL and Modern
Languages at Northeastern University, andabeth Stanoshek, therfoer ADA Coordinator
for the Nebraska prison system and a currentdireator for Prison Hewship Ministries.
Professor Cokely’s report discusses the natfideafness and the deaf community, forms of
communication used by the deaf communsypular misconceptions regarding hearing
impairments, and IDOC's failure to propertentify, understand, armccommodate deaf and
hearing impaired inmates, and it recommendgsihat IDOC could remedy these failures.
(SeeCokely Rpt.) Ms. Stanosheck’s report focusedDOC’s failure to dopt and/or implement
ADA compliant policies and procedures for iti§nng, understanding, anassisting deaf and
hearing impaired inmates. She also discud3€<’s actual failures taccommodate deaf and
hearing impaired inmates, and opines tlfitgotive accommodations would further IDOC'’s

efforts to maintain secuyi within the prisons. See Dauberiem. Ex. B., Expert Report of
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Elizabeth Stanosheck (hereinaft8tdnosheck Rp)t.) Defendant moves to exclude
Ms. Stanosheck’s testimony babt Professor Cokely’s.
DISCUSSION

We begin our analysis byldressing Defendant’'s motion ¢éaclude Ms. Stanosheck’s
testimony, then move to Plaintiffs’ motion folass certification, anend with Defendant’s
motion for summary judgment.
l. Motion to Exclude Expert Testimony

Defendant seeks to exclude Ms. Stanosheekiert testimony on the grounds that it is
cumulative with Professor Cokely’s testimony asdnreliable. Federal Rule of Evidence 702
explains that an expert withess may be qualibg “knowledge, skill, experience, training, or
education.” There is no requiremehat an expert hold any particular credentials to give expert
opinion testimony.Smith v. Ford Motor C9215 F.3d 713, 718 (7th Cir. 2000) (“The court
should also consider the proposegbert’s full range of expance and training in the subject
area.”);Tuf Racing Prods., Inc. v. Am. Suzuki Motor Co223 F.3d 585, 591 (7th Cir. 2000).

Nevertheless, an expert’s testimony must bé belevant and reliable to be admissible.
Fed. R. Evid. 702{umho Tire Co. v. Carmichaed26 U.S. 137, 147, 119 S. Ct. 1167, 1174
(1999);Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 589, 113 S. Ct. 2786, 2795 (1993).
The Seventh Circuit has imposed a two-step analgeisiiring first that evidence be established
as reliable by verifying that the expert “knoafswhat he speaks” and is not offering “subjective
belief or unsupported speculation,” and, second wieadetermine that the evidence will assist
us in understanding the evidenc@ummins v. Lyle Indus93 F.3d 362, 367—-68 (7th Cir. 1996)
(citations omitted)see alsdPierce v. Chi. Rail Link, LLC3 C 7524, 2005 WL 599980, at *4

(N.D. lll. Mar. 15, 2005) (extending t@ummingest to non-scientifiexpert testimony).
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A. Cumulative Testimony

First, we agree with Plaintiff that whetheqert testimony is cumulative is an issue more
appropriately addressed as a motion in limine befak It is true that the cumulativeness of
testimony goes to relevance, which in tigmpplicable t@ur analysis undddaubert
SeeUnited States v. Gardng?11 F.3d 1049, 1055 (7th Cir. 2000) (“Evidence is ‘cumulative’
when it adds very little to the qipative force of the other evidenicethe case, so that if it were
admitted its contribution to the determinatiortroth would be outweighed by its contribution to
the length of the trial, withliithe potential forconfusion, as well as prejudice to other litigants.”
(quotingUnited States v. William$81 F.3d 1434, 1443 (7th Cir. 1996))). Nonetheless, the
concerns presented by cumulative testimony—ppeibty, delay of trialand prejudice—do not
impact our resolution of summajydgment or class certificatiorSeeAbrams v. Van Kampen
Funds, Inc, 1 C 7538, 2004 WL 1433620, at *4 (N.D. Dune 25, 2004) (“[A]ny question of
whether the opinion of a secongpert is unnecessarily cumulatiweuld be an evidentiary issue
for a trial before a jury, not assue to be considered wharudge is ruling on a summary
judgment motion.”).

Accordingly, we deny Defendant’s motiondg&clude Ms. Stanosheck’s testimony as
cumulative without prejudice. Defendant may reegdidis argument before trial if he chooses.
In proceeding, both parties should keep indrthat we will not allow truly cumulatively
evidence at trial, but we alsecognize that limited overlap adten unavoidable. Moreover, we
will not, now or later, dictate to Plaintiffs which i$ qualified experts must discuss each topic.

B. Expert Qualifications

We now turn to Defendant’s challengesvs. Stanosheck’s qualifications, which are

meek at best. He asserts that because shedhananaged prison seityroperations or been
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responsible for security deaisis, she is not qualified tdfer the opinion that IDOC could
implement ADA compliant accommodations withanterfering with safety needsDéubert
Reply at 4, Dkt. 260.) He also argues that heeaVis. Stanosheck istren anthropologist she
cannot opine on IDOC'’s “culture™e., the Department’s policies, procedures, and practices
regarding ADA compliance for hearing impaired inmatd3aupertMem. at 6.)

Ms. Stanosheck does, however, have twgetrs of experience as the ADA Coordinator

for the Nebraska Department@brrectional Services (“NDCS®}. In that role, she was
responsible for developing and implementAiQA compliance programs and she responded to
all deaf and hard of hearing inmatguests for ADA accommodations in Nebraska’s
correctional facilities. (Stanosbk Rpt. at 1-4.) Her responsibéds brought her to Nebraska’s
facilities, where she interviewed prison staff and inmates extensively and trained NDCS
employees on ADA compliance for hearing impaired offenddds.a{2.) She gained “first-
hand knowledge” of NDCS administrative operations, programs, services, and activities, and
became familiar with the unique struggleatthearing disabled inmates facéd. &t 2.)
In addition to her work in Nebraska, Ms. Stamexk has assisted at least five other state
correctional departments in achieving ADAhggliance, aided the development of an ADA
Coordinators Certification program, and frequently speaks at ADA presentations and
conferences. Id. at 3—4.) In order téamiliarize herself with IDOC’s attempts at ADA
compliance, she reviewed the depositions andbéshin this case, inspected two large IDOC
correctional facilities, and held in-persom@tings with inmates at those prisonksl. &t 5.)

Ms. Stanosheck’s extensive work in ADArapliance in Nebraska and elsewhere more

than qualifies her to offer opinions regardibfPC’s ADA compliance. We have no doubt that

% The following qualifications are taken from M&tanosheck’s report. Defendant has not
disputed any of these facts.
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with respect to IDOC’s ADA policies, proceds; and practices, Ms. Stanosheck “knows of
what [s]he speaks” and is not offeringibgective belief or ungoported speculation.Cumming
93 F.3d at 367—68. As to her opinions related igoprsecurity, her experience here may be less
obvious, but we can reasonably infer that\werk developing and implementing ADA
compliance programs required consideration ofiatetaction with prison security and safety
measures. Moreover, Defendant will have egagortunity to cross-examine her experience in
this regard at trial. Accordgly, we find Ms. Stanosheck isfBaiently qualified to render the
opinions articulated in her report.

C. Methodology & Relevance

Finally, Defendant attacks the relevancésf Stanosheck’s opinions, in essence
arguing that they are not sufficiently tailored te tramed Plaintiffs to help the trier of fact
decide the issues in this cas®ag(bertMem. at 5.) He argues that her opinions regarding the
interplay between ADA accommodations and ID@Cwsity needs are not helpful because they
do not take into consideration the specific sigyrecautions of the individual Plaintiffs.
(DaubertMem. at 6.) And he similarly contenttsat Ms. Stanosheck’s opinions regarding
IDOC culture is not probative of wheth@&®C discriminated agaitghe individual named
Plaintiffs. (d.; DaubertReply at 4.) In replyDefendant specifies thhts critiques target the
method that Ms. Stanosheck used to reacledreelusions, not the conclusions themselves.
(DaubertReply at 3.) But in effect, we view Bedant’'s argument ascritique that Ms.
Stanosheck’s opinions are irrelevant becaheg do not sufficiently address the named
Plaintiffs’ unique conditions.

Defendant’s arguments seem to ignore Biaintiffs are not requesting individual

damages or other specific relief. Rather, theybringing a class acti@eeking declaratory and
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injunctive relief to remedy what they claim to &&videspread and systematic failure by IDOC to
provide accommodations for deaid hearing disabled offenders. Thus, Ms. Stanosheck’s
opinions regarding the IDOC'’s overarchindtate and the interplay between potential
accommodations and security concerns hit tlaetied Plaintiffs’ claims. Accordingly,
Defendant’s motion to exclude Ms. Stanosheclssit@ny as unreliable orrglevant is denied.
Il. Plaintiffs’ Motion for Class Certification

Since Federal Rule of Civil Procedure 23(&)y@quires us to decide class certification
“as soon as practicable,” we adssdPlaintiffs’ motion next Plaintiffs move to certify a class of
all current and future deaf bard of hearing inmates in IDOC custody from January 1, 2007, to
the present whom require accommodationsftectively communicate and/or access IDOC
programs or services. (Cert. Mem. at 1-2.Jsnoposed class seems to include those that
IDOC identified as deaf or hard of hearing, amalse that they have failed to discover. Plaintiffs
argue that certification of thclass is proper under the R2I&a) requirements and seek
declaratory and injunctive relieihder Rule 23(b)(2). Our tasks the Seventh Circuit recently
described it, is “to determine if the plaintiffs[]Jggented a scenario in which judicial efficiency
would be served by allowing their claims t@opeed en masse through the medium of a class
action rather thathrough individal litigation.” Chi. Teachers Union, Local No. 1 v. Bd. of
Educ. of City of Chj.— F.3d —, No. 14-2843, 2015 WL 46679@4*3 (7th Cir. Aug. 7, 2015).

Pursuant to Rule 23(a), a class may be certifiatly if (1) the class is so numerous that
joinder of all members is impracticable, (2) thare questions of law or fact common to the
class, (3) the claims or defenses of the represemfaarties are typical of the claims or defenses
of the class, and (4) the representative partib$airly and adequatelprotect the interests of

the class.” Fed. R. Civ. P. 23(a). If thhemerosity, commonality, typicality, and adequacy
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requirements are satisfied, the ptéf must also demonstrateahthe proposed class qualifies
under at least one of the three subsectidriRule 23(b). Fed. R. Civ. P. 23(lessner v.
Northshore Univ. HealthSyste®69 F.3d 802, 811 (7th Cir. 2018)avin v. Home Loan Cir.,
Inc., 236 F.R.D. 387, 391 (N.D. lll. 2006). ke Plaintiff seeks certification under

Rule 23(b)(2), which permits class actions veh&he party opposing éclass has acted or
refused to act on grounds that apply generalthécclass, so that fihanjunctive relief or
corresponding declaratory relief is approprigspecting the class as a whole.” Fed. R. Civ.
P. 23(b)(2). In other words, Plaintiffs mukbsv that a single injunctiowould provide relief to
the entire classStrait v. Belcan Eng’g Grp., Inc911 F. Supp. 2d 709, 719 (N.D. Ill. 2012).
Finally, the scope of the proposed classst be “sufficiently definite.”Jamie S. v. Milwaukee
Pub. Sch.668 F.3d 481, 493 (7th Cir. 2012)jiance to End Repression v. Rochfdsé5 F.2d
975, 977 (7th Cir. 1977).

Plaintiff bears the burden of proving thaé throposed class meets the requirements for
certification under Rule 23Comcast Corp. v. Behrenti33 S. Ct. 1426, 1432 (2013%)al-Mart
Stores, Inc. v. Duke431 S. Ct. 2541, 2551 (2011) (“A parseking class cefication must
affirmatively demonstrate his compliance with the RuleM@ssner669 F.3d at 811 (holding
that it is sufficient for the plaintiff to prove gputed Rule 23 requirements by a preponderance of
the evidence). The Supreme Cchuat stressed that “certificationgsoper only if ‘the trial court
is satisfied, after a rigorous andljghat the prerequisites of RW23(a) [and Rule 23(b)] have
been satisfied.””Comcast133 S. Ct. at 1432 (quotiMyal-Mart, 131 S. Ct. at 2551%ee also
Suchanek v. Sturm Foods, Int64 F.3d 750, 760 (7th Cir. 2014) (“[T]he court should assess
whether the class allegatioase satisf[ied] through evidentiaproof.”). This analysis

frequently demands “overlap with the merits of the plaintiff's underlying claiGomcast 133
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S. Ct. at 1432 (quoting/al-Mart, 131 S. Ct. at 2551). Thusgthistrict court “must make
whatever factual and legal inquiries are neagssaensure that requirements for class
certification are satisfied bare deciding whether aass should be certified Am. Honda Motor
Co. v. Allen 600 F.3d 813, 815 (7th Cir. 2010) (citiBgabo v. Bridgeport Machs., Inc.
249 F.3d 672, 676 (7th Cir. 20013tarr v. Chi. Cut Steakhouse, L1 T2 C 04416, 2014 WL
7146061, at *7 (N.D. Ill. Dec. 15, 2014n the other hand, if facl or legal determinations
are not necessary to resolveplites over Rule 23 requiremgrthe court should not decide
them. Amgen Inc. v. Connecticut Ret. Plans & Trust Fudd8 S. Ct. 1184, 1195 (2013).
We retain broad discretion in determining whettiass certification igppropriate given the
particular facts of the cas&ress v. CCA of Tennessee, L1694 F.3d 890, 892 (7th Cir. 2012);
Cavin 236 F.R.D. at 39Iurray v. New Cingular Wireless Servs., |32 F.R.D. 295, 298
(N.D. Ill. 2005).

Defendant opposes class daetition on four grounds, claiming that Plaintiffs:
(1) present an indefinite and vague cldsBnition; (2) do not meet the commonality
requirement; (3) do not meet the typicality reqgonest; and (4) fail to establish that Defendant
refused to act on grounds generalbpkcable to the entire clas¢Cert. Resp. at 2, Dkt. 243.)
We consider each argument in turn. In additiwa,also address two of the named Plaintiffs’
standing, which is an issue thiae parties have raised inforllyathroughout their briefings, and
briefly consider the additional Rule 23(afjuirements of adequacy and numerosity.

A. Named Plaintiffs’ Standing

Daniel Baxter and Curtis Foster, two nanfddintiffs, are no longer in IDOC custody.
“To have standing to sue as a class representats/essential that a plaiff must be a part of

that class, that is, he must possess the saeresh and suffer the same injury shared by all
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members of the class he represent&ele v. Wexlerl49 F.3d 589, 592-93 (7th Cir. 1998)
(quotingSchlesinger v. Reservists Committee to Stop the 4¥8rU.S. 208, 216, 94 S. Ct. 2925,
2930 (1974))accordGen. Tel. Co. of Sw. v. Falco67 U.S. 147, 156, 102 S. Ct. 2364, 2370
(1982);Schultz v. Prudential Ins. Co. of Ar678 F. Supp. 2d 771, 782 (N.D. lll. 2010).

This rule relates to the broader principle thag“plaintiff generally mst assert his own legal
rights and interests, and cannditriis claim to relief on the lefaghts or interests of third
parties.” Cordes & Co. Fin. Servs. v. A.G. Edwards & Sons, B@2 F.3d 91, 100 (2d Cir.
2007) (quoting/Varth v. Seldind22 U.S. 490, 499, 95 S. Ct. 2197, 2205 (1975)).

Here, the proposed class is limited to inmatbe are currently incaerated with IDOC
or who will become incarcerated before expiratbthe class period. This class requirement is
necessary because Plaintiffs seek only futjtenctive relief. Inmates who are no longer
incarcerated do not have a legailygnizable interest in enjoig IDOC’s future behavior,
particularly absent any showing of a reasoeabipectation that he or she will returkllen v.
Murakamj 6 C 125, 2006 WL 2035630, at *2 (D. HawlyJi8, 2006) (finding former inmate’s
claims for injunctive relief were moaifter he was released on parogge alsd?arsons v. Rygn
289 F.R.D. 513, 524 (D. Ariz. 201ajf'd, 754 F.3d 657 (9th Cir. 2014) (finding an inmate
released on parole was not an adequate repatisenfor a class of inmates challenging prison
officials’ customs and practices). Without a pera interest in the casplaintiffs do not have
standing themselves, let alone omalé of putative class memberSince Plaintiffs Baxter and
Foster are no longer incarcerattdgy do not have a personal int&rim the relief requested and
thus do not have standingdssert the class claims. Thane therefore improper class

representatives and are dismissed from the case.
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B. Class Definition

An implied requirement of Rule 23(a) dates that the plaintiffs’ proposed class
definition be “sufficiently definite tht its members are ascertainabl@dmie S.668 F.3d
at 493;Alliance 565 F.2d at 977. Plaintiffs need migntify every class member at the
certification stageBurrow v. Sybaris Clubs Int’l, Inc13 C 2342, 2015 WL 1887930 at *5
(N.D. lll. Apr. 24, 2015) (citingBirchmeier v. Caribbean Cruise Line, In802 F.R.D. 240, 245
(N.D. 1ll. 2014)). But to satisfyhis requirement, they must dedi the class with reference to
“objective criteria” and propose “a reliablechadministratively feasible mechanism for
determining whether putative class menslfail within the class definition.'Jenkins v. White
Castle Mgmt. C9.12 C 7273, 2015 WL 832409, at *5 (N.D. Ill. Feb. 25, 2015) (qudtiages
v. Wal-Mart Stores, Inc725 F.3d 349, 355 (3d Cir. 2013N;B. v. Hamos26 F. Supp. 3d 756,
763 (N.D. Ill. 2014). When “there is no way to knowreadily ascertain who is a member of the
class,” the class “lacks the definiteseequired for class certificationJamie S.668 F.3d
at 496;Steimel v. Minottl3 C 957, 2014 WL 1213390, at *5 (S.D. Ind. Mar. 24, 2014). Since
definiteness is a threshold issfor class certification, we dress this requirement next.
SeeHamos 26 F. Supp. 3d at 763.

Defendant contends that theoposed class is not ascertairafdr two primary reasons.
First, he argues that we cannot readily iderdgifynmates who are “deaf” or “hard of hearing”
because those terms are not definad require medical or otheliesttific testing. (Cert. Resp.
at 12-13.) Second, he asserts that vmabascertain which offenders “require
accommodations . . . to access programs orcag¥/ivithout first determining, through a highly
individualized case-by-casealysis, whether those offenders are otherwise eligible to

participate in those programdd.(at 13—-14.) Plaintiffs respond, primarily to the Defendant’s
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first argument, by pointing to IDOC’s own polisiand procedures for identifying deaf and hard
of hearing inmates. (Cert. Reply at 12, Dkt. 24B19re specifically, Plaintiffs point out that
IDOC’s ADA Directive defines “daf” and “hard of hearing,'/DOC’s intake and classification
process is supposed to inclualgross hearing assessment and contemplates the use of
audiologist testing, and IDOCGommunication Plans identify heag disabled inmates. (Cert
Mem. at 13; Cert. Reply. at 12—13AIthough Plaintiffs maintain thdDOC fails to consistently
employ these identification methods—glossing dieir concurrent argument that these
procedures are insufficient—they argue that & tiee ability to do so(Cert. Reply at 12—-13.)

As explained below, we find that the proposeabsldefinition is too broad to the extent it
includes hearing impaired inmates who remaimentified by IDOC. This case is similar to
Jamie S. v. Milwaukee Public Schqoaldhere the Seventh Circuitldea class that consisted
largely of disabled students “who may haeeb eligible for special education but waos
identifiedandremain[ed] unidentifietlwas fatally indefinite.See Jamie S668 F.3d at 495.

In that case, the plaintiffs taght claims against the Milwaukee Public School System (“MPS”)
under the Individuals with Disdliies Education Act (“IDEA”). Their claims focused on the
obligation of states that rege federal funding to identify children who require special
educationj.e., the Child-Find requirementdd. at 485. The Seventh Circuit explained that
“identifying disabled studentsiva might be eligible for special-education services is a complex,
highly individualized task, and cannot be reducethéapplication of a set of simple, objective
criteria.” 1d. at 496. The process is “child specifitdarequires the apphtion of trained and
particularized professional educational judgmemd.” Since the proposed class was comprised
primarily of children that MPS failed to identjfascertaining class membership would require,

at a minimum, submitting all disabled studeimt Milwaukee schools through this highly
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individualized evaluationld.; see also Steime2014 WL 1213390 at *12 (finding the proposed
class indefinite when the onlyay to ascertain class membership was “via a Court mandated
individualized inquiry intdhe specific needs of eagbdtential class member]”).

Similarly here, Plaintiffs have not articuldtan objective and administratively feasible
way for us to ascertain the yet-to-be-identified dwedfard of hearing inmates. Plaintiffs first
suggest using audiologiststraugh they don’t indicate whethétrese medical professionals
must examine all 49,000 IDOC inmates or some efutsisthat population. (Cert. Mem. at 13.)
Either way, Plaintiffs do not ppose a standard measure to gatze deafness and hearing loss
even after an audiology test were applied. Anddéfenitions of deaf antlard of hearing in the
ADA Directive use plain languagetheer than quantitative objecé metrics. (ADA Directive
8 lI(E).) Thus, just as identifying class memberdamie Srequired trainedrad particularized
professional judgment, ascertaining unidentifiedring impaired offenders would require an
individualized inquiry thatrivolved some level of medical scientific judgmentSee Jamie S.
668 F.3d at 496.

Moreover, even if Plaintiffs did propose amadistratively feasible test to determine
hearing loss, certain class members might natdoertained until after liability was established
and thus after the class period closed. Hawla we determine whether the newly identified
deaf and hard of hearing inmates first becamebtiigebefore, during or after the class period?
Only those disabled before or during ttlass period would be proper membe3se idat 495
(questioning how the court would determineangeafter the fact, whie¢r a potential class
member might have been eligible for specalaation services durirte class period).

Plaintiffs citeN.B. v. Hamo$o support the ascertainabjlof their proposed class

definition. We agree thatamosis also helpful to our analysisut we stress a critical fact that
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Plaintiffs’ analogy to the case overlookin that case, the plaintifeought to certify a class of all
child Medicaid recipients in lllinois who weret receiving “medidéy necessary home and
communication based services to tr@aameliorate their disordersHMamos 26 F. Supp. 3d

at 762. The defendant objected that the classindefinite because the term “medically
necessary” required expert evidente. at 763—64. Judge Tharp agdethat the diagnosis of
mental and behavioral disordéis an individualized and childpecific undedking,” but found
that membership in the class wapeedent on a pre-existing diagnodid. at 764. And once a
child was diagnosed, the applicable statufeemework objectively defined “medically
necessary” services to includk of those recommended by thealified healthcare provider.

Id. at 765-66. The court determined that since completion of the indiladd assessment was
a precondition to class membesithe court would not need to monitor or review those
determinations and thus ascertainment cgsclaembership was administratively feasible.

Id. at 767. Importantly, however, before certifyihg class, Judge Tharp modified the language
of the proposed definition to emphasize this pnelitton. Under the court’s definition, the class
included all Medicaid-eligitd children in lllinois who have been diagnosedth a medical or
behavioral disorder,” and “for whom a licedsgractitioner [recommended services] to correct
or ameliorate their disordersld. at 769 (emphasis added).

Here, Plaintiffs’ proposed definition domeset likewise presuppose a pre-existing
diagnosis of deafness or hearingdpbut we find that the class stibe limited in a similar way.
That is, since there are no objective meanwlvgh we can reasonably ascertain unidentified
deaf or hard of hearing inmatethe class must be limited to those that IDOC identified and
documented or otherwise received writtetice of during tl class periodSee Corey H. v. Bd.

of Educ. of City of Chi92 C 3409, 2012 WL 2953217, at *6 (N.D. Ill. July 19, 2012)
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(reaffirming the definiteness of a class comprigestudents that the defendant, Chicago Public
Schools, itself “classifieds having a disability”)Flynn v. Doyle 6 C 537, 2007 WL 805788,
at *3 (E.D. Wis. Mar. 14, 2007) (finding class“gualified individualswith a disability” was
sufficiently definite where “thelefendants’ own records [would] identify which inmates ha[d] a
disability”); see alsdHernandez v. Cty. of Montere305 F.R.D. 132, 152 (N.D. Cal. 2015)
(certifying a class of inmates with disabilities defined by federal and state law). This
definition includes all inmates for whom IDO&Xecuted a Communicati Plan or otherwise
documented as hearing impaired, and for whDR@C received a grievae alleging hearing loss
or deafness, from either the inmate himselhigrfamily member, during the class period.

As thus defined, documented association w#hfness or hearirgss is a precondition
to class membership, providing ebjive and administratively feasible means to ascertain the
class. See Hamqs26 F. Supp. 3d at 768ee also BirchmeieB02 F.R.D. at 249 (certifying a
class where individuals couldgwe membership through documentation). Even if ascertainment
will require the parties to cull through intearecords to find Communication Plans and
grievances, the cost and time involveddentifying class memberdoes not preclude
certification. See Young v. Nationwide Mut. Ins. &893 F.3d 532, 539 (6th Cir. 2012)
(collecting cases that found “the size of a potéotass and the need to review individual files
to identify its members are not reas to deny class certification’oreno v. Napolitanp
11 C 5452, 2014 WL 4911938, at *6 (N.D. Ill. Sepd, 2014) (“[T]he necessity of manually
reviewing [tens of thousands of] forms doed preclude ceification of the class.”)Birchmeier
302 F.R.D. at 248 (finding a class was sufficientigestainable even if thglaintiff had to exert
considerable time and expense to match ovel08980)hone numbers with individuals’ names).

In any event, the parties have already begisptocess. In his interrogatory responses,
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Defendant identified fifty-six inmates who eitheffsdentified as deaf ohard of hearing during
the class period or who IDOC believes to be aedfard of hearing. (Def’s Suppl. Interrog.
Resp. No. 1, Cert. Mem. Ex. 1.) In addition, Pldistassert that they sitovered at least another
thirty during discovery, citingpOC Communication Plans issugdinmates who are not listed
in the relevant interrogatory response. (Cert. Mem. se¢dCert. Mem., Exs. 2-16.) These
individuals likely comprise a tge majority of the class.

Before moving on, we will also briefly adsbs Defendant’s argument that the proposed
definition requires us to determine whether pote class members were actually qualified to
participate in the programs and services they ttlaim IDOC denied them access to. (Cert.
Resp. at 13-14.) It may be true that in ordesucceed on their claims Plaintiffs must prove that
they would have been able to participate mpnhograms and services at issue but for IDOC’s
failure to provide them the necessary accommodati This, however, is a merits determination
that we do not need to resolve at the class certification s&egAmgen 133 S. Ct. at 1195
(“Merits questions may be considered te #xtent—but only to thextent—that they are
relevant to determining whether the Rule 23 pyeistes for class certification are satisfied.”);
Messney 669 F.3d at 823 (explaining the fact tteame class members’ claims will fail on the
merits” is “a fact generally irrelevant to thesttict court’s decision on abs certification”).

To be sure, “a class should not be certifietlig apparent that it contains a great many
persons who have suffered no injatythe hands of the defendanMessner 669 F.3d at 825
(quotingKohen v. Pac. Inv. Mgmt. Co. LL.671 F.3d 672, 677 (7th Cir. 2009)). But a class
definition is not overbroad simply becausaidludes some members who Defendant may later
prove suffered no injuryld. at 823—24seeln re Deepwater Horizan739 F.3d 790, 811

(5th Cir. 2014) (“Wal-Marf] demonstrates that di&tt courts do not err bfailing to ascertain at

62



the Rule 23 stage whether the class membermgdagbiersons and entities who have suffered ‘no
injury at all.””); see alsd\eale v. Volvo Cars of N. Am., LL.& F.3d —, 2015 WL 4466919,

at *5 (3d Cir. July 22, 2015) (“We now squarely hold that unnamed, putative class members
need not establish Article Il standing.”)). Whitemay eventually prove true that some class
members were ineligible to participate intee IDOC programs and services due to their
unique security restrictions, ezhtional backgrounds, etc¢his finding is noteadily apparent for
“a great many” class memberSeeMessner 669 F.3d at 825-26. To the contrary, we expect
ineligibility to be the outlierather than the norm.

To avoid denying class certificah based simply on a non-fataverreach of Plaintiffs’
proposed class definition, we eléotexercise our discretion t@arrow the class to a reasonably
ascertainable grougMessney 669 F.3d at 815 (suggesting that over-inclusive class definitions
“can and often should be resolved by refining ¢hass definition ratheéhan by flatly denying
class certificatioron that basis”)in re Motorola Sec. Litig.644 F.3d 511, 518 (7th Cir. 2011)
(“[A] district court has the authority to mdglia class definition adlifferent stages in
litigation.”); see Hamas26 F. Supp. 3d at 769 (narrowing fireposed class definition). Based
on the discussion above, we propose the following class definition:

() all individuals incarcerated by IDOCurrently and in the future; (i) who

IDOC classified as deaf or hard of hearing or who notified IDOC in writing

during the Class Period, either personaliythrough a family member, that he or

she was deaf or hard of hearing; &gl who require accommodations, including

interpreters or other auwxliy aids or services, to communicate effectively and/or

to access programs or services availablandividuals incarcerated by IDOC
during the Class Peridd.

We review the remaining disputed Rule 23 requirements with this definition in mind.

% The Class Period is defined as January 1, 2007, to the preSee€Ceft. Mem. at 1.)
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C. Numerosity

To satisfy the numerosity requirement, Pldistmust prove the class is so large that
joinder is impractical.Fed. R. Civ. P. 23(a)(15treeter v. Sheriff of Cook Counb6 F.R.D.
609, 612 (N.D. Ill. 2009). There is no objectiveeshold for numerositygut courts have found
that a class of forty is typicallgnough to satisfy the requiremeid.; McCabe v. Crawford &
Co, 210 F.R.D. 631, 643 (N.D. Ill. 2002). Duridgcovery, Defendant identified fifty-six
inmates who either self-identified as heanimgaired during the cts period or who IDOC
believes are hearing impaired. ef€ Mem. at 4; Def’'s Suppl. Interrog. Resp. No. 1, Cert. Mem.
Ex. 1.) Plaintiffs claim that they identified lagst thirty additional class members, citing IDOC
Communication Plans. (Cert. Mem. atséeCert. Mem., Exs. 2—-16.) #ippears that most, if not
all, of these inmates fall under our modifiedsd definition since IDOC has recognized or
received notice of their hearimgsabilities. According to Platiffs, these class members have
limited financial resources and are incarcerated in nineteen different IDOC facilities across the
state. (Cert. Mem. at 5.) We find, abdfendant does not cat, that under these
circumstances the class is sufficily numerous such that joinder of all class members would be
impractical. Accordingly, Plaintiffs successfuthemonstrated Rule 23(a)(1) numerosity.

D. Commonality

Rule 23(a)(2) requires the existe of “questions of law dact common to the class.”
Fed. R. Civ. P. 23(a)(2). Plaiffis need only articulate a single common issue, but that question
must be “capable of classwide regimn” such that its answer is “apt to drive the resolution of
the litigation.” Wal-Mart, 131 S. Ct. at 255kee Jamie S668 F.3d at 497. In other words, the
“determination of its truth or falsity will resolve @sue that is central the validity of each one

of the claims in one stroke Wal-Mart, 131 S. Ct. at 255%kee Mullins v. Direct Digital, LLC
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— F.3d —, 2015 WL 4546159, at *17 (7th Cir. July 28, 2015). For that reason, commonality
“demands more than a showing that the classinees have all suffered a violation of the same
provision of law at the handd the same defendant3uchanek764 F.3d at 755-56 (quoting
Wal-Mart, 131 S. Ct. at 2551). Instead, they nalsiw that the class members “have suffered
the same injury.”"Wal-Mart, 131 S. Ct. at 2551.

Common guestions may arise when defendamggsge in standard conduct or practice
that affects the entire clasSuchanek764 F.3dat 756 (quotindn re IKO Roofing Shingle
Products Liab. Litig. 757 F.3d 599, 602 (7th Cir. 2014Kurgan v. Chiro One Wellness Centers
LLC, 10 C 1899, 2014 WL 642092, at *6 (N.D. Ill.b=eL9, 2014). A single system-wide illegal
practice or policy can satisfy the commonality requirem&vial-Mart, 131 S. Ct. at 2553;

Bolden v. Walsh Const. C&88 F.3d 893, 897 (7th Cir. 2012) (“[T]he Courtifal-Mart

explained that a multi-store (or multi-site) class could satisfy Rule 23(a)(2) if the employer used
a procedure or policy thapanned all sites.”NcReynolds v. Merrill Lynch, Pierce, Fenner &
Smith, Inc, 672 F.3d 482, 489-90 (7th Cir. 2012) (finding that commonality was satisfied under
Wal-Mart when the plaintiffs challenged thefendant’s company-wide policiesge Kurgan

2014 WL 642092, at *6 (finding the legality of tHefendant’s “uniformefficial, corporate

policy” was a common issue central to the litiga). In such a case, the plaintiffs must

evidence “significant proof” that the systenpolicy or practice alleged exist8Val-Mart, 131

S. Ct. at 2553Jamie S.668 F.3d at 498.

Here, Plaintiffs claim that IDOC’s atewide policies andractices regarding
accommodations for deaf and hard of hearingnofées violate the ADA, the Rehabilitation Act,
the RLUIPA, and the First, Eightind Fourteenth Amendments. (Célem. at 6.) Within this

overarching complaint, they contend there amaenous legal and factuquestions common to
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the class. Exemplars include whether IDOCaysitically failed to provide class members with
effective communication and adequate accests fwograms and saces; whether IDOC
provides class members with safe and effectigaalinotification systems to advise them of
emergencies; whether IDOC has failed to estaldigficient policies to allow class members to
participate in religious services under RLUIRsd whether IDOC'’s policies and practices
violate the Eighth and Fourteenth Amendmentd. gt 8-9.) Plaintiffs’ briefing makes clear
that their claims target alleged systemic disanemion against deaf and hard of hearing inmates,
“which emanates from generally applicable pekcand procedures that altogether fail to
account for deaf and hard of hearing inmates.er((Reply at 7.) Thegxplain that because
these issues focus on the failures of IDO&Y/stem-widgolicies and practices, they are
common to the entire class. (Cert. Mem. at 8.)

Defendant relies owal-Martto contest commonality. M/al-Mart, three named
plaintiffs sued Wal-Mart under Title VII, alijgng sex discrimination in pay and promotion
decisions made by thousands of managers attresountry. They brought the class claims on
behalf of approximately 1.5 million curremidiformer Wal-Mart employees. Although Wal-
Mart had an official policy amjnst discrimination, the plaiiffs alleged the company had
“a strong and uniform corporate culture” permiitibias against women that influenced the
discretionary decision-makingf Wal-Mart’s managersWal-Mart, 131 S. Ct. at 2553, 2548.
This corporate culture, the phiffs alleged, resulted in a somon discriminatory practice that
impacted every female employekl. In denying certification, # Supreme Court explained that
commonality could conceivablye established by “significaptoof that [defendant] operated
under a general policy of discriminationWal-Mart, 131 S. Ct. at 2553eeChi. Teachers

Union, 2015 WL 4667904, at *53/ang v. Kohler C.488 F. App’x 146, 147 (7th Cir. 2012)
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(explaining that a “single, firm-wide pojyic . . could satisfy Rule 23(a)(2)'Jamie S.668 F.3d

at 498. In that case, howay the plaintiffs failed to proffer such evidend&al-Mart, 131 S. Ct.
at 2553-56see Chi. Teachers UnipB015 WL 4667904, at *5. Withoproof of a system-wide
policy acting as “glue” to hold thousandshagihly individualized employment decisions
together, the Supreme Court could not find thatclass would “generate common answers apt
to drive the resolution of the litigationfd. at 2551-52see Bolden688 F.3d at 898 (explaining
that a “single . . . policy wsathe missing ingredient Wal-Mart’).

Defendant attempts to depict Plaintiffs’ claims as likewissdlehging hundreds of
individual decisions regarding inmate hagraccommodations made by numerous IDOC
employees at different faciliti€s. (Cert. Resp. at 8.) But, although Plaintiffs’ claims are
supported by anecdotal examples, their compfaincipally attacks IDOC’s system-wide
policies, including its witten ADA Directive. See P.V. ex rel. Valén v. School Dist. of
Philadelphig 289 F.R.D. 227, 233-34 (E.D. Penn. 2013) (“Defendants fail to recognize,
however, that the central tenarftPlaintiffs’ Complaint alleges a systemic failure, not a failure
of the policy as applied to each member individually.”). Even if determining appropriate hearing
accommodations requires individualized consatlens down the line, common issues bind the
Plaintiffs’ claims together if IDOC'’s high leveblicies and practices do not conform to the law.
See Chi. Teachers UnipWL 4667904, at *6see Parsons v. Ryan54 F.3d 657, 678 (9th Cir.
2014) (finding inmates’ alleged exposure tatstvide policies regaing the conditions of

confinement and health care services in Arizpsons satisfied the commonality requirement).

% Defendant states that Plaintiffsasis for commonality is “that &y are deaf or hard-of-hearing
and accordingly require accommodations.” (CRdsp. at 7.) We find this description
disingenuous. Plaintiffs’ statement of the common issues, which spans over an entire page in
their opening brief, does not allege those fat@ll and instead explity focuses on IDOC’s
“systematic[]” failures and its “policieand practices.” (Cert. Mem. at 8-9.)
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Indeed, as the Seventh Circuit has recerghficomed “a [system]-wid@ractice is appropriate
for class challenge even where some decidiotise chain of acts challenged . . . can be
exercised by local [officers] witHiscretion—at least vdre the class at issue is affected in a
common manner, such as where there isifaum policy or process applied to all.”
Chi. Teachers UniorWL 4667904, at *7.

Unlike in Wal-Mart, we find that Plaintiffhhave met their burden to show “significant
proof” of the system-wide polies and practices allege®ee Parsons/54 F.3d at 680
(explaining that plaintis sufficiently proved the system-wide policies alleged with “formal
[prison] policies, admissions by [prison] offds in discovery documés) declarations by the
named plaintiffs . . . and [gintiffs’] expert report”);Brand v. Comcast Corp., In802 F.R.D.
201, 219 (N.D. Ill. 2014) (relying on class membeaestimony to find “gynificant proof of the
common question of whether a hastitork environment existed"Plson v. Brown284 F.R.D.
398, 400 (N.D. Ind. 2012) (finding that the namedmilfishowed that gail's practices “caused
inmates to suffer the same potential injury, which fi@Jttheir jail standars claims together”).

First, it is undisputed thaDOC has a written ADA Directive, the purpose of which is “to
provide instructions to stafér providing accommodations to offenders with disabilities.”
(ADA Directive § 1I(A).) Defendantoncedes that “[t]his Directérapplies across all prisons in
lllinois to all offenders with hearg issues.” (Cert. Resp. a) 55o0me of Plaintiffs’ claims
directly challenge whether thigritten policy sufficiently practs class members’ rights under
federal law. For instance, they allege thatamply with the ADA, the Directive must mandate
more in-depth training and expenice for ADA Coordinators and othi®OC staff. (Cert. Reply

at 4.) Whether the ADA Directive—an expressl undisputed statemeasftiIDOC system-wide
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policy—satisfies IDOC’s obligations under th®A is indeed a common question apt to drive
resolution of the litigation.

As for claims not directly deved from IDOC’s written policis, Plaintiffs present expert
testimony and anecdotal evidencestpport their allegations. Peslsor Cokely concluded that
“the great majority of IDOC'’s failures in saring effective commuaation with/by [hearing
impaired] inmates is a result of its failure to iplent, and ensure the consistent application of,
an adequate institutional paoficoncerning those inmates.” (Cokely Rpt. at 42—43.) Similarly,
after listing numerous specific fil@encies—such as inadequatafstraining, failure to consider
inmates’ accommodation preferesgcand failure to provide ASL interpreters—Ms. Stanosheck
opined in her report théfa]t the core of the many shodmings I've outlined above is the
IDOC'’s failure to put into plag, on a system-wide basis, arqehensive policy or procedure
sufficient to ensure effective communication feafland hard of hearing inmates.” (Stanosheck
Rpt. at 8.) Moreover, Ms. Stanosheck fourat the ADA Directive was not only insufficient to
ensure compliance with the ADA, but even its regmients were being systematically ignored or
misunderstood. See idat 19-21.) She concluded thab®C has instilled a culture of
accepting non-compliance with the ADA’s requirement to provide deaf and hard of hearing
inmates with effective communication.1d(at 19.) Unlike the expert Wal-Martwho could
not say “whether .05 percent or 95 percent efdmployment decisions” were affected by the
alleged discriminatory culture, 131 S. Ct2&864, Ms. Stanosheck has broadly opined that
“inmates in the IDOC system as a whole are not being provided effective communication,”
(Deposition of Elizabeth Stanostk at 92, Cert. Mem. Ex. 2AdreinafterStanosheck Dep.]).

In addition, each of the remaining nine nahiaintiffs testified through depositions,

affidavits, and interrogatory respassthat IDOC has failed to prald and/or specifically denied
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or ignored their requesfor accommodations.SéeCert. Reply at 6—7 (highlighting pertinent
testimony).) The testimony also indicates thatlack of hearing accommodations has resulted
in exclusion from various IDOC programs and §&s, such as vocatidnarograms, televisions
and telephones, andigrous services. If.) Based on Plaintiffs’ representations, uncontested by
Defendants, the class appears to consist of where between eighty-sand a little over one
hundred inmates. Taking the high-end of tlisge, the accounts of each named Plaintiff
represent approximately one for every eleven class memeesWal-Mart131 S. Ct. at 2556
(explaining that while anecdattestimony from 1 in every 12,500 class members was
statistically insignificantsimilar testimony from 1 in every 8 class member§eamsters v.
United States431 U.S. 324, 97 S. Ct. 1843 (1977) was substantial). This sampling is
statistically significant and represts persuasive evidence that IDOC systematically fails to
provide inmates with necesgahearing accommodations.

After rigorously reviewing all the evidea submitted by Plaintiffs—IDOC’s express
written policies, experts’ repts;, and Plaintiffs’ testimony—werfd that they have sufficiently
proved the existence of the statewide policies aadtipes alleged. Despitactual variations in
putative class members’ situations, Plaintiffé¢ghtions regarding IDOC’s system-wide failures
are the “glue” that ties their claims togethétill v. Wells Fargo Bank, N.A12 C 7240, 2015
WL 232127, at *9 (N.D. Ill. Jan. 16, 2015) (“Ru28(a)(2) does not demand that every member
of the class have an identical claim, anchealegree of factual variation will not defeat
commonality provided that commajuestions yielding common answers can be identified.”)
Thus, Plaintiffs satisfied the commonality requirement under Rule 23(a)(2).

Our decision is consistent with nuroes other courts that have found, atéal-Mart,

that the commonality requirement was met in cases where prisoners alleged system-wide
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practices and/or failuresselting in constitutionahnd statutory violationsSee, e.gLacy v.
Dart, 14 C 6259, 2015 WL 1995576, at *4 (N.D. Alpr. 30, 2015) (finding wheelchair bound
detainees’ claims that Cook County violateedithights under the ADAnd Rehabilitation Act
presented common questions of law and fat¢ynandez305 F.R.D. at 154 (“Postal-Mart,
courts continue to find the commonality requissrhsatisfied in cases challenging correctional
facility conditions similar tahose at issue here.'$cott v. Clarke12 C 00036, 2014 WL
6609087, at *15 (W.D. Va. Nov. 20, 2014) {eg cases recognizing that afi#ial-Mart
“‘commonality does not serve as a barrier to the certification of class actions in cases involving
prisoners’ claims alleging a pattern and pracof conduct resulting in unconstitutional
conditions of confinement”fHenderson v. Thoma289 F.R.D. 506, 511 (M.D. Ala. 2012)
(finding commonality for prisoners’ ADA clainghallenging Alabama’s policy of segregating
HIV positive inmates)see als&enneth R. ex rel. Tri-Cty. CAP, Inc./GS v. Has&&38 F.R.D.
254, 268 (D.N.H. 2013) (finding whether there vadsystemic deficiency” in defendant’s
provision of health servicasider the ADA and other federaagites was a common question
underWal-Mart); Lane v. Kitzhaber283 F.R.D. 587, 596 (D. Or. 2012) (“Basedwal-Mart,
no court has yet declined ¢ertify an ADA Title Il case.”).

E. Typicality

Defendant also challenges the Rule 23(a)(Bicality requirement, which demands that
the claims or defenses of the named plaintiffs be typical of those of the punitive class members.
Fed. R. Civ. P. 23(a)(3). Clainase typical if they “arise[] from the same event or practice or
course of conduct that giveseito the claims of othetass members” and if they
“are based on the same legal theory” as other class menfregsla v. Godinez546 F.3d 788,

798 (7th Cir. 2008) (quotin@shana v. Coca—Cola Gat72 F.3d 506, 514 (7th Cir. 2006));
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Streeter 256 F.R.D. at 612; sd®osario v. Livaditis963 F.2d 1013, 1018 (7th Cir. 1992)
(explaining that courts shoulddk to “the defendant’s conduatdthe plaintiff's legal theory”

to analyze typicality). Some factual distiretiand variance in the injuries sustained by each
class member will not defeat tyaility, so long as the plaintiffs’ claims “have the same essential
characteristics” as the putative class members’ cla@shana 472 F.3d at 514ee Rosarip

963 F.2d at 1018Chi. Teachers Unior,ocal 1 v. Bd. of Educ. of the City of Chit2 C 10338,
2015 WL 3372298, at *5 (N.D. Ill. May 22, 2018)urry v. Kraft Foods Global, In¢.

10 C 1288, 2011 WL 4036129, at *2 (N.D. Ill. Sept. 12, 2011).

Here, the claims of named Plaintiffs gmatative class members arise from the same
conduct by IDOCi.e,, its policies and practices regardegcommodations for deaf and hard of
hearing inmates. Defendant once again attemgisrsuade us that thesise is about hundreds
of individual denials for hearing accommodations instea®@fd’s systemic policies and
practices. (Cert. Resp. at 11.) tBas we have discussed, Pldistcould not be clearer that the
converse is trug® While they cite anecdotal exameplin support of their system-wide
allegations, named Plaintiffs’ and punitive class members’ claims both focus on the same alleged
policies and standard practices, which affezdring impaired inmates across the state.

Likewise, the named Plaintiffsxd putative class members share the same legal theories; they all
allege that IDOC's statewide practices and pediviolate their constitional rights and federal
statutes by not providing deaf and hard eduting inmates with effective communication or

equal access to programs and services.

% See Chi. Teachers UnipR015 WL 3372298, at *6 (notingétdefendant’s similar
“fundamental failure to come to grips with plaifg theory of the case” where plaintiffs’ theory
focused on a school district’s singlelicy rather than the individudiscretion of its principals).
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To take an example, Plaintiff Lancasteslaim is not that a specific IDOC officer
violated his Eighth Amendmenght by failing to provide hinwith an ASL interpreter to
communicate with medical staff after he injitas finger playing basketball on a particular
date. Nor does he seek damages related tanttident. Rather, his claim—the same as all other
named Plaintiffs and putative class membersthas IDOC’s systemic failure to provide
meaningful communication wittmedical staff violags his Eighth Amendment right by exposing
him to a substantial risk of harm in the pasesent, and future. Thus, despite factual
differences, the named Plaintiffaghs are typical of the other class members in that they focus
on the same conduct and are based on the same legal th&€aeeBonder v. Sheriff of Kankakee
Cty, 12 C 2115, 2013 WL 5644754, at *6 (C.D. Ill. Oth, 2013) (finding plaintiff’s claims
were typical of the class where plaintiff challed the same prison stgparch policy as class
members)Streeter 256 F.R.D. at 613 (“[T]he likelihood @ome range of variation in how
different groups of new detaineegre treated does not undermihe fact that the claims of
each class [member] share a commoruidbasis and legal theory.” (quotifgung v. Cty. of
Cook 6 C 552, 2007 WL 1238920, at *6 (N.D. lll. Apr. 25, 2007Phipps v. Sheriff of Cook
Cty, 249 F.R.D. 298, 301 (N.D. lll. 2008) (“That tharticular conditionsnay differ slightly
from one cell block to the next, trat there are factual distinctions between the actual injuries
suffered by [the named plaintiff] and the classmbers, does not defeat typicality under
Rule 23(a)(e).” (quattion omitted)).

Before moving on, we will briefly address Defenta arguments to the contrary. First,
Defendant’s case law is either inapplicable adily distinguishable. His two lead cases do not
even deal with typicality. lhewis v. Caseyb18 U.S. 343 (1996), the Court merely explained

that named plaintiffs must demarate injury to have standing, akeést Texas Motor Freight
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Sys., Inc. v. Rodrigue231 U.S. 395 (1981) found that namedipliffs were not adequate class
representatives because they could not have suffered any injury.

In addition, inKress v. CCA of Tennesséiee Seventh Circuibund that the district
court did not abuse its discretion in determininghad plaintiffs were not typical of a class of
“any and all persons” confined aprison where the plaintiffs’ clais were based on a change to
the prison’s medical policy that may not hawegatively impacted every class member.

694 F.3d at 893. The court distinguished the case &w@ntek v. Sheriff of Cook Ct§.C 529,
2010 WL 4791509 (N.D. Ill. Nov. 18, 2010), where tlypicality requirement was satisfied
because there was evidence that all class mamiperienced some injury from the prison’s
medical practice at issu&ress 694 F.3d at 893Smenteks more analogous here thidress
because Plaintiffs challenge IDOC policies gnakctices regarding aaconodations for hearing
impaired inmates that impaall class members. Equally, we do not find the analysis in
Wrightsell v. Sheriff of Cook Ciy8 C 5451, 2009 WL 482370 (N.D. I2009) relevant. There,
a class of detainees claimed ttiaty received untimely dentedre in violation of the Eighth
Amendment.Id. at *1. Unlike in this case, the plaintiffs Wrightsellsought damages for their
injuries under Rule 23(b)(3)d. The court found typicality wealacking because resolution of
the claims would require a case-by-case analysis of each detainees’ unique sitdadints.

This litigation will focus on whether IDOC'golicies and procedures are illegal as
applied to all hearing impaired inmates, amastwill not depend on the intensive individualized
analysis the courts we concerned about KressandWrightsell We will consider individual
violations as evidence of the illegality @OC’s broader policieand procedures, but the
success or failure of each class members’ claims—and whether we grant statewide injunctive

relief—does not principally turn dms or her unique circumstanceSeelacy, 2015 WL
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1995576, at *5 (“Plaintiffs’ claims do not requize individual evaluation of plaintiffs’
disabilities or the accommodations allegedly jpated, but rather ask ¢éhcourt to determine
whether courthouse facilities and defendaatsions comply witliederal statutes.”).

Second, we are also unpersuaded by Defgfsdlargument that Plaintiffs must
individually show that they arqualified to participate in the programs and services that they
challenge. The vast majority of services ammgpams that they complain about do not appear to
require any special qualification. For exampléjnmates are permitted to participate in the
grievance process, all inmateswid have the right to be nofil of emergency situations, and
all inmates would have the rightteceive proper medical treatmei8ee Lacy2015 WL
1995576, at *5 (“Defendants’ argumenatiplaintiffs must show that they are qualified to make
use of the ‘services, programs and activities iestjon’ is nonsensical, because plaintiffs have a
constitutional right to attenttheir court proceedings.”). Meover, although inmates may be
subject to occasional disciplinaoy safety restrictions that could limit their right to use certain
services at certain times, th@ésenporary restrictions would not pact their right to seek future
injunctive relief since there istagh likelihood that the restrictiomould be lifted at some time
during their incarceteon. We recognize thatmmates may be truly ineligible for a program in a
handful of cases, but we believe these instaape$ew and do not defetypicality where
named Plaintiffs’ and putative class memberrslthe same legal claims based on the same
conduct. See generallCE Design Ltd. v. King Ahitectural Metals, In¢.637 F.3d 721, 725
(7th Cir. 2011) (quotingVagner v. NutraSweet G®5 F.3d 527, 534 (7th Cir. 1996Boundas
v. Abercrombie & Fitch Stores, In@80 F.R.D. 408, 412 (N.D. Ill. 2012) (“[T]ypicality under

Rule 23(a)(3) should be determined with refeeeto the [defendant’s] &ons, not with respect
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to particularized defenses it might have agasestain class members.”Accordingly, we find
that Plaintiffs have satisfiedalrequirements dRule 23(a)(3).

F. Adequacy

Under Rule 23(a)(4), named plaintiffs musitfy and adequately protect the interests of
the class” by having a “sufficient interest iretbutcome [of the litigation] to ensure vigorous
advocacy.” Fed. R. Civ. P. 23(a)(4gcy, 2015 WL 1995576 at *5. This inquiry has two parts:
(1) the adequacy of the named plaintiffs’ counaat (2) the adequacy of the named plaintiffs
themselves as representatives of the cl&m@nez v. St. Vincent Health, In649 F.3d 583, 592
(7th Cir. 2011)Retired Chi. Police Ass’n v. City of Chr. F.3d 584, 598 (7th Cir. 1993)).

Defendants do not challenge the adequadii@hamed Plaintiffs or their counsel.
We agree that Plaintiffs’ counsel, experienced amalified law firms andegal aid agencies, are
more than capable of serving as adequate clagsebin this action. Named Plaintiffs can also
adequately represent the class. Theyestiae same interest in achieving effective
communication and appropriate hearing accommodatimoi3OC facilities, and they share the
same injury by being exposed to policies andtares that they claim deprive them of such
communication and accommodations. They do notaptpehave any interests in conflict with
the putative class members, and they have hetve participants in the case, demonstrating a
sufficient interest in vigorouslgursuing the litigatn. Thus we find the adequacy requirement
is met under Rule 23(a)(4).

G. Conduct Generally Applicable to the Class

In addition to the four Rule 23(a) requirements, Plaintiffs must show that the proposed
class is certifiable under one of the Rule 23()sections, in thisase Rule 23(b)(2).

Rule 23(b)(2) requires that the defendant “aeted or refused tact on grounds generally
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applicable to the class, thereby making appadeifinal injunctive reef or corresponding
declaratory relief with respect to the class ashale.” Fed. R. Civ. P23(b)(2). Class actions
certified under Rule 23(b)(2) are appropriate amhen the class seekgunctive or declaratory
relief and any requested damagee incidental in naturdRandall v. Rolls-Royce Cor537
F.3d 818, 826 (7th Cir. 2011y re Allstate Ins. C9400 F.3d 505, 507 (7th Cir. 2005).
Moreover, “Rule 23(b)(2) applies only whesiagle injunction or deakatory judgment would
provide relief to each member of the classdokés not authorize class certification when each
individual class membewvould be entitled to differentinjunction or declaratory judgment
against the defendantJamie S.668 F.3d at 499 (quotingal-Mart, 131 S. Ct. at 2557).
“Civil rights cases against parsieharged with unlawful, classsed discrimination are prime
examples” of this type of clas€hi. Teachers UnignWL 4667904, at *10 (quotingmchen
Prods., Inc. v. Windspb21 U.S. 591, 614, 117 S. Ct. 2231, 2245 (1997)).

Plaintiffs here do not seek damages; rathey ask us for a declaration that IDOC’s
policies and practices regardiagcommodations for hearing imped inmates violate federal
law, and any other declaratoryiajunctive relief appropriateo remedy past violations and
prevent future violations. (Compl. 11 200-201.) A single declarttairthe policies and
practices alleged violate fedétaw would be final and would provide relief to each class
member equally. This request for relief is stiffint to certify the class under Rule 23(b)(2).
See Chi. Teachers UnipB015 WL 4667904, at *11 (explaining ththe plaintiffs’ request for a
declaration that the defendant’s system-wide paliolated federal law was sufficient to certify
the class under Rule 23(b)(2), even where thmfiffs also requested individualized relief);

Hernandez305 F.R.D. at 163-64)Ison 284 F.R.D. at 418umgarner 276 F.R.D. at 457-58.
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Defendant’s primary argument against R28£b)(2) certification echoes his summary
judgment brief. He claims that IDOdbeshave effective policies and practices in place to
accommodate deaf and hard of hearing inmaitad those policies and practices are carried out
throughout IDOC's facilities.(Cert. Resp. at 4—6.) In light tfis, Defendant argues, Plaintiffs
must litigate any individual failures independenthd. @&t 6.) As we explain in our summary
judgment analysis, however, there are considemibputed facts as to whether IDOC has
appropriate policies and procedures in placevamether those that do exist are sufficient or
even practiced and enforced. In fact, we detggthabove that Plaintiffs presented significant
proof of the systemic failures alleged. ThiRRintiffs allegations garding IDOC’s system-
wide policies and practices remaiiable in this litigation.Resolution of those claims in
Plaintiffs’ favor could be remedied by classdeideclaratory and/amjunctive relief.

Moreover, even if Plaintiffs did requesdividual relief, which they do not,
“individualized relief does not pclude certification of a class for common equitable relief.”
Chi. Teachers UnigiWL 4667904, at *1see also Lacy2015 WL 1995576, at *6
(“The injunctive relief plaitiffs seek as a class would resotkieir alleged injuries at one time,
regardless of the level of accommodation individtlass members require.”). Since all class
members seek the same declaratory and ingmotilief regarding IDOC'’s statewide policies
and practices, we find that certificatimappropriate under Rule 23(b)(2).

Having concluded that Plaintiffs satisfied thieirden under Rule 23(anhd Rule 23(b) to
show Plaintiffs’ claims would bmore efficiently resolved as a class action than individually, we
grant Plaintiffs’ motion for class certificatiamth the modification tdhe class definition

described above. We turn next to Defants’ motion for summary judgment.
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Il. Defendant’s Motion for Summary Judgment

Defendant moved for summanydgment on all Plaintiffs’ clans. He largely argues that
IDOC does provide adequate hearing accommodatints deaf and hard of hearing inmates
such that it is not in violation of any federallaWe recognize that since the enactment of the
2012 ADA Directive IDOC has been making soawvances, but whether these strides are
sufficient to protect hearing impaired inmategler federal law and whether they have been
adequately implemented remains uncle&eg e.gSenor Dep. at 269 (testifying that IDOC is
making improvements to its ADA accommodations,thetadvances are slow).) As discussed
more below, the record is riddled with factuadplites and evidentiary holes that prevent us from
ruling on the majority of Plaintiffclaims as a matter of law.

Summary judgment is proper only when “thex@o genuine disputs to any material
fact and the movant is gthed to judgment as a matter of IdwkFed. R. Civ. P. 56(a). A genuine
issue for trial exists when “the evidence is sttt a reasonable jury could return a verdict for
the nonmoving party.”Anderson v. Liberty Lobby, Ine&77 U.S. 242, 248, 106 S. Ct. 2505,
2510 (1986). This standard pés the initial burden on the moving party to identify those
portions of the record that “it believes demoatgrthe absence of a gemeiissue of material
fact.” Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S..@648, 2553 (1986) (internal
guotations omitted). Once the moving party meets this burden of production, the nonmoving
party “must go beyond the pleadings” and identifytipos of the record demonstrating that a
material fact is genuinely disputetll.; Fed. R. Civ. P. 56(c).

In deciding whether summary judgment [geopriate, we cannot resolve issues of
credibility, weigh evidence, or eith draw or reject inferencesgibe determinations must be left

to the finder-of-fact.Williams v. City of Chj.733 F.3d 749, 752 (7th Cir. 2013) (“Neither [the
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Seventh Circuit] nor the district court can resolve issues of credibility when deciding a motion
for summary judgment or an appeal from its gran¥Wgshington v. Hauperé81 F.3d 543, 550
(7th Cir. 2007). We must ireshd accept the nonmoviparty’s evidence asue, and draw all
reasonable inferencestimat party’s favor.Anderson477 U.S. at 255, 106 S. Ct. at 2513.

A. ADA & Rehabilitation Act Claims

Count | alleges numerous vitilans of the ADA and Count llleges Rehabilitation Act
violations based on the same conduct. ékelnder the Rehabilitation Act and the ADA are
coextensive, and, with one exdiep that is irrelevant fothe purposes of this motidhgcourts
use the same standards to amalglaims under both statute¥aros v. Ill. Dep’t of Corr, 684
F.3d 667, 671 (7th Cir. 201Zpley v. City of Lafayette, Ind359 F.3d 925, 928 (7th Cir. 2004)
(quotingOzlowski v. Henderso237 F.3d 837, 842 (7th Cir. 2001)). Thus, our analysis of
Plaintiffs’ ADA claim will apply equally to their Reabilitation Act claim.

I. LegalFramework

The ADA is intended to “prode a clear and compreherssivational mandate for the
elimination of discrimination anst individuals withdisabilities.” 42 U.S.C. § 12101(b)(1)
(2003). Title 1l of the ADA requires that “no glified individual witha disability shall, by
reason of such disabilitppe excluded from participation in or be denied the benefits of the
services, programs, or activitiefa public entity, or be subjta to discrimination by any such
entity.” 42 U.S.C. § 12132 (2003).

Under Title II's implementing regulations,d] public entity shall make reasonable

modifications in policies, practices, or procedus®n the modifications are necessary to avoid

3" The Rehabilitation Act also geires that the program in veh the plaintiff was involved
received federal financial assistan®¢ovak v. Bd. of Trustees of S. lllinois Unikiz7 F.3d 966,
974 (7th Cir. 2015)see29 U.S.C. 8 794(a). This elemt is not disputed here.
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discrimination on the basis of a disability.” €8.R. § 35.130(b)(7). With regard to hearing
disabilities, public entities musiake appropriate steps to enstimnat communications with . . .
participants . . . with disalties are as effective ammmunications with othersid.

8 35.160(a)(1), and to “furnish appropriate auxyliaids and services where necessary to afford
individuals with disabilities . .an equal opportunity tparticipate in, and enjoy the benefits of, a
service, program, or actty of a public entity,”id. § 35.160(b)(2).

The type of auxiliary aid oservice necessary to ensure effective communication
will vary in accordance with the rfed of communication used by the
individual; the nature, lenlgt and complexity of the comunication involved; and
the context in which the communicationtaking place. In determining what
types of auxiliary aids ral services are necessaryppablic entity shall give
primary consideration to the requests of undlials with disabilies. In order to

be effective, auxiliary aids and servigagst be provided in accessible formats, in
a timely manner, and in such a way agtotect the privacy and independence of
the individual with a disability.

Id. 8§ 35.160(b)(2)see id.§8 35.104 (listing types of auxiliaryds and services). In providing
appropriate auxiliary aids, “fte public entity shall honor ttehoice of the individual with a
disability unless it can demonstrate that anodfierctive means of communication exists or that
use of the means chosen would not be requinetér § 35.164.” 28 C.F.R. pt. 35, app. A. The
Appendix to the regulatiorfsirther explains that:

Although in some circumstances a na@@pand written materials may be
sufficient to permit effective communicati, in other circumstances they may not

be sufficient. For example, a qualified interpreter may be necessary when the
information being communicated is complex,is exchanged for a lengthy period

of time. Generally, factors to be considered in determining whether an interpreter
is required include the context in whitle communication isaking place, the
number of people involved, andetimportance of the communication.

28 C.F.R. pt. 35, app. B. The regulations alsmire public entities to net specific standards
when employing VRI. 28 C.F.R. § 35.160(d).
Notwithstanding, § 35.164 provides narrow lisniin public entities’ obligations to

accommodate hearing impaired participants ugdg®s.160. Specifically, a public entity is not
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required to “take any action that it can dematstmwould result in a fundamental alteration in

the nature of a service, program, or activityroundue financial and administrative burdens.”

Id. 8 35.164. Before denying a proposed accommodation, however, the public entity “has the
burden of proving that compliance with [§ 35.16@uld result in such alterations or burdens.”
Id. It must also issue a “written statement & thasons” for its conclusion, and ensure that the
alternative aids offered provide the hearing-impaingetividual with the services at issue “to the
maximum extent possible.ld.

Counts | and Il allege that Defendantdd to provide reasonable accommodation for
Plaintiffs’ hearing impairments under these ruled eegulations. Plaintiffs claim that Defendant
failed to provide effective communication toolgrinates with hearing disabilities, and denied
them equal access to IDOC services, benefits, activities, programs, or privileges. They claim
that these failures are systemic and result frodespread discriminatory policies, procedures,
and actions. SeeCert. Reply at 1.) The parties agreattto prove this claim under Title Il of
the ADA, Plaintiffs must show: (1) that they apealified individuals witha disability; (2) who
were either excluded from partiafing in, or denied the benefit§, a public entity’s services,
programs, or activities; and)(8uch exclusion, denied of iefits, or discrimination was by
reason of their disabilit}® Wagoner v. Lemmoi’78 F.3d 586, 592 (7th Cir. 201E)ve v.
Westville Corr. Ctr,. 103 F.3d 558, 560 (7th Cir. 199®hipps v. Sheriff of Cook C81
F. Supp. 2d 899, 913 (N.D. Ill. 200%ee42 U.S.C. § 12132. After these requirements are
established, “the burden shifts to the [D]efemda show that the accommodation([s] provided

[were] either effective, or that the accowaation[s] sought and not provided would have

3 Because Plaintiffs do not request compensatory or punitive damages, they need not show that
the discrimination was intentionaPhipps 681 F. Supp. 2d at 917 (“[I]t is necessary to show
intentional discrimination ilorder to recover compensatatgmages (as opposed, say, to

injunctive relief)”); see Strominger v. Brock92 F. App’x 508, 511 (7th Cir. 2014).
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resulted in a fundamental alteration of theofframs, activities, or services], or an undue
financial or admirstrative burden. Tucker v. Tennesse&39 F.3d 526, 532-33 (6th Cir. 2008)
(citing Tennessee v. Lan®41 U.S. 509, 532, 124 S. Ct. 1978, 1993-94 (2004)).

Defendants do not dispute thaaiptiffs are qualified indivduals with a disability, but
they deny that Plaintiffs were excluded frparticipating in IDOC services, programs, or
activities because of thdiearing disabilitied? (SJ Mem. at 4.) In other words, Defendant
contends that IDOC does providiective accommodations for inmatéearing disabilities.

In the prison context, whether accommodatiaressreasonable must be judged “in light of
the overall institutional requirements,” including “[s]ecurity concerns, safety concerns, and
administrative exigencied® Love 103 F.3d at 561see28 C.F.R. § 35.130(h). Determining the
reasonableness of a particular accommodation, edlyeai the prison comixt, is “highly fact-
specific” and determined on a case-by-case b&maslian v. Vill. of Wilmette269 F.3d 831,
838-89 (7th Cir. 2001 Phipps 681 F. Supp. 2d at 921 (explaining that whether an
accommodation is reasonable is an even “more complex” inquiry in the prison context);
see Chisolm v. McManimp@75 F.3d 315, 327 (8th Cir. 2001) (“Gally, the effectiveness of

auxiliary aids and/or servicés a question of fact preclind) summary judment.”).

39 A plaintiff may prove an ADA oRehabilitation claim through eitheirect or indirect proof of
discrimination. Novak 777 F.3d at 974/othman v. Emory Univ123 F.3d 446, 451 (7th Cir.
1997). Plaintiffs in this case have choseprive their claim througthe direct method, thus
they must present “either direct evidence of discrimination or circumstantial evidence that
creates a ‘convincing masaof discrimination.” Novak 777 F.3d at 974 (citing/insley v.
Cook Cty, 563 F.3d 598, 604 (7th Cir. 2009)).

0|t is well established that the ADA and Rehaatlbn Act apply to inmates in state prisons.
Penn. Dep'’t of Corr. v. Yeskey24 U.S. 206, 209-10, 118 S. Ct. 1952, 1953-55 (1998)ps
681 F. Supp. 2d at 913.
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il Analysis

Plaintiffs present a slew dlifferent programs, activities, and services for which they
contend IDOC fails to provide reasonable accommodations under the ADA. These include:
(1) reception and classification; (2) oriemtat (3) educationalrad vocational programs;

(4) work programs; (5) counselor services; (6) medical, mentidhhead rehabilitative

services; (7) religious sepas; (8) telephones; (9) televisions; (liBjary services;

(11) disciplinary proceedings; (12) emergenny soutine notification services; (13) grievance
process; and (14) py@arole services.SeeCompl. 1 63—-140.) In conducting our analysis, we
consider Plaintiffs’ claims as to each one of these programs sepaf@eelyed. R. Civ.

P. 56(g);Phipps 681 F. Supp. 2d at 919 (ruling separately on wheelchair-bound plaintiffs’ three
claims that prison did not provideem shower chairs, showerrdaand accessible sinks). We
reiterate that an ADA violation exists onlytiife defendant’s action anaction prevents the

plaintiff from participating in grogram, activity or service. @ain of Plaintiffs’ complaints,

such as IDOC'’s alleged failure to propetrgin its employees and centrally track hearing
impaired offenders, do not specifically targetgmams, activities, or services, and thus cannot
alone sustain a claim under the ADASe€SJ Reply at 4, Dkt. 258 Despite this limitation, that
evidence is still relevant to tlextent such inaction contributed to a widespread denial of access
to the programs, activities, and services that Plaintiffs do challenge.

With the exception of work programs, whiake discuss separately, Defendant’s primary
argument for each of these services or programs is that ID®€énlaated policies and
procedures to provide reasonable accommodatarrisearing impaired offenders to participate
effectively, and that it is followig those policies and procedures. (SJ Mem. at 2.) We start by

addressing work programs, and then analyzeghmining programs and services together.
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As we prefaced, Defendantsas a unique argument witbspect to IDOC’s work
programs. He argues that Plaintiffs’ Title Il ADA work program claim must fail because work
programs do not constitute “services, programsgctivities” under the statet (SJ Mem. at 7.)
We recognize that typic@iDA employment claims must bedarght under Title I, not Title II.
Brumfield v. City of Chj.735 F.3d 619, 630 (7th Cir. 2013eisler v. Tuckwelll3 C 821, 2015
WL 998439, at *4 (E.D. Wis. Mar. 5, 2015We do not, however, age that prison job
programs constitute employment under Title I. Defendant’s readikigiafoch v. Washingtgn
which he relies on for his position, is incorret®3 F.3d 510 (7th Cir. 1999)n that case the
Seventh Circuit held that Title did apply to the plaintiff's clainthat prison officials prevented
him from participating in a vocational programdause of his disabilityput the district court
properly dismissed the claim because he failedéeet his burden of proof under statute.

Id. at 512. The court funer noted that Title did notapply because the plaintiff was “an inmate
of the prison, not an empjee or job applicant.|d. Numerous other courts, including in this
circuit, have permitted prisoners to bringldill ADA claims related to job assignments.

See Jaros684 F.3d at 673 (permitting plaintiff to proceed with his Rehabilitation Act claim that
IDOC prevented him from participating work release program because of his carea)e v.
King, 642 F.3d 492, 499 (5th Cir. 2011) (finding thaintiff's allegationthat the defendant
prevented him from working in a prison kitcheecause of his disability stated a claim under
Title 1l of the ADA); Neisler, 2015 WL 998439, at *5 (allowingrisoner to pursue an
employment-related claim under Title Il of the ADAJuhammad v. Randl® C 1014, 2010

WL 2680708, at *2 (S.D. Ill. July 2, 2010) (@#ing prisoner to pursue Title Il ADA claim
related to prison workgee alsd.ove 103 F.3d at 560 (affirming verdict under the ADA in

favor of prisoner who was denied access tgotigon’s work programs). We hold that IDOC’s
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job assignment program constitutes “services, prograr activities” under Title Il of the ADA.
Thus, Defendant’s motion is denied as to Rit#i claims related taccommodations for IDOC
job programs.

Turning to the rest of the programs amivices challenged, Defendant argues that
IDOC'’s policies and procedurél® reasonably accommodate dead &ard of hearing inmates.
He does not clearly specify whethee is claiming that IDOC provides inmates with the specific
hearing accommodations that they request, effeciternate accommodatis, or a combination
of both. See28 C.F.R. 88 35.160(b)(2), 35.164, pt. 35paA (requiring pulic entities to
provide the accommodation requested unless itleamonstrate that another effective means of
communication exists or that the requestedommodation would result in a fundamental
alteration of the program or s&® or undue financial or administrative burden). We assume,
however, that Defendant would assert IDO(kays a combination of those two practices.
Regardless, as laid out in detail in ouritaon of the facts, anverwhelming number of
material facts are still disped as to IDOC’s accommodatiofts each program and service at
issue. Defendant’'s sweeping statementsithpmbvides reasonable accommodations in each
category are simply not sufficiently suppattey the scant recomvidence cited.

For instance, Defendant claims thBtQC has a policy to provide accommodations,
including ASL interpreters, to otherwise qualified offenders to padieipn educational and
vocational programs. (SJ Mem. at 6.) His aalydentiary support for this assertion is the ADA
Directive that states Communication Plans “fnaglude accommodations for educational and
vocational programming, and a handful of examplaen IDOC did provide ASL interpreters to
inmates for these programdd.j Plaintiffs match Defendant®vidence by citing numerous

occasions where IDOC did not, or explicitly refdge, provide interpreters in this context.
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(SJ Resp. at 6-7, Dkt. 254.) What are left with is competing evidence, which is minimal at
best, that creates a disputed issue of fact adh&sher IDOC routinelprovides hearing impaired
inmates with adequate accommodations in etflutal and vocational programs. Even without
Plaintiffs’ countervailing evidence, the languagé¢he ADA Directive and handful of anecdotal
examples cited by Defendant is insufficient for usdaclude, as a matter of law, that IDOC has,
and consistently employs, a system-wide gotitproviding reasonable accommodations for
these programsSee Phipps681 F. Supp. 2d at 922 (denying summary judgment where the
plaintiffs disputed the defendgs contentions that its pos facilities complied with the ADA

by providing accommodations to wheelchair bound inmates).

As another example, Defendant’s contentihat IDOC accommodates hearing impaired
offenders “when necessary” during disciplinary negs, (SJ Mem. at 10), is also disputed and
insufficiently supported at this stage. TABA Directive simply provdes that Communication
Plans “may include” accommodations for due psscand disciplinary hearings. The only other
evidence that Defendant cites #eee instances where Plaintitf&l not have the assistance of
ASL interpreters at disciplinary hearingsd were nonetheless not disciplineldl.)( He argues
the fact Plaintiffs were not disciplinedgwes that sufficient hearing accommodations were
provided. [d.) Contrarily, Plaintiffs cite numerousstances were IDOC denied inmates
requested hearing accommodations during diseify hearings, many that did result in
discipline. (SJ Resp. at 8.)

Defendant’s argument fails on a number afigrds. First, we are not convinced that
failure to discipline equates to sufficigmaring accommodation under the ADA as a matter of
law. But even if we assumed Plaintifeceived adequate accommodation in those three

instances, three anecdotal examples does not pyodéesprove, widespread practice across all
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IDOC facilities—particularly in light of theauntervailing evidence citdaly Plaintiffs. Viewing
the evidence in a light most favorable to Plaintiffs, critical questbfect thus remain,
including whether IDOC has a practice of pdrg hearing accommodations during disciplinary
proceedings and whether any such accommodations are efféstigeArgenyi v. Creighton
Univ.,, 703 F.3d 441, 451 (8th Cir. 2013) (finding a genusseie of materidiact as to whether
defendant failed to provide deaf student wehsonable accommodatianshe classroom);
Chisolm 275 F.3d at 327-32 (finding numerasisues of fact, including whether
accommodations provided to deaf inmate were effective, precluded summary judgment);
Gallagher v. Allegheny Cty9 C 103, 2011 WL 284128, at *9 (W.D. Penn. Jan. 25, 2011)
(denying summary judgment where the plaintiff dastrated “a genuine issue of material fact
with respect to whether the]fdendants’ efforts to accommodatis hearing impairment were
reasonable”). As with educational and vocatiggragrams, these material questions of fact
preclude summary judgment.

Our analysis is the same for the remaininggpams and servicesiasue. Defendant
consistently fails to support his conclusionattibOC has, and employs system-wide, policies
and practices to adequately accommodate itsrigeamnpaired offenders such that they can
effectively participate in the pgrams and services discuss&ahther than clear and undisputed
evidence, we are presented with a spattering @efdotal examples from each side that is vastly
insufficient to reach, as a matter of lawe ttonclusions that Defeant propounds. Although it
appears that IDOC has madersostrides since 2012, the recprésented to us is far too
muddled and incomplete to determine the extetth@$e efforts and whether they are sufficient.

These factual issues must be explored in more detail at trial and ultimately weighed by the
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finder-of-fact. Because we findighcase is riddled with materitdctual disputes, Defendant’s
motion for summary judgment ondrhtiffs’ ADA and Rehabilitatbn Act claims is denied.

B. RLUIPA

In Count I, Plaintiffs allge that Defendant has imposedubstantial burden on their
right to freely exercise #ir religion under RLUIPA by fiing to provide the hearing
accommodations that they need to effectivvaynmunicate during IDOC’s worship services.
(Compl. § 170; SJ Resp. at 9-10.) Defendant argues summary judgment on this claim is
warranted because there is no evidence that ID&Caffirmatively barred any expression of
Plaintiffs’ religion. (SJ Mem. at 12.)

“Congress enacted RLUIPA, in part, to @dtinmates and other institutionalized
persons from substantial burdendreely practicing their religions.Charles v. Verhagerd48
F.3d 601, 606 (7th Cir. 2003). The statute prés a governmental entity from imposing a
“substantial burden on the religis exercise of a person i@disgg in or confined to an
institution.”! 24 U.S.C. § 2000cc-1(atolt v. Hobbs 135 S. Ct. 853, 860 (2015). According to
the Seventh Circuit, a substahtiarden on religious exercisgone that “necessarily bears
direct, primary, and fundamental responsibility fendering religious exeise . . . effectively
impractical.” Koger, 523 F.3d at 79 (quotin@ivil Liberties for Urban Believers v. City of Chi.
342 F.3d 752, 761 (7th Cir. 2003)). The protectionder this statute apply even when the
burden “results from a rule of geneagiplicability.” 42 U.S.C. § 2000cc-1(&pger, 523 F.3d

at 796. To avoid imposing substantial burslen religious exercise under RLUIPA,

*L|f the plaintiff proves that the government limposed a substantial burden on his exercise of
free religion, the defendant must demonstraae tie burden: “(1) is furtherance of a
compelling government interest; and (2) is lgmeest restrictive meaof furthering that

compelling governmental interestld.; Koger v. Bryan523 F.3d 789, 796 (7th Cir. 2008).
Since Defendant simply argues titdtas not imposed any burdahall, this defense is not
implicated in our analysis.
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governments may be required to make accommodadiothsncur expenses to their operations.
42 U.S.C. § 2000cc-3(cholt, 135 S. Ct. at 860. The Supreme Court recently explained that
RLUIPA protects all forms of religus exercise; the fact thdtexnative means to practice an
inmate’s chosen religion may be dsahle is irrelevant under the AcHolt, 135 S. Ct. at 862.

Here, we find Plaintiffs have presented @nde that Defendant placed a substantial
burden on their religious exese by denying the hearing accommodations needed for them to
effectively participate in religious services. Ma&équestions of fact exist as to whether IDOC
employs a consistent and widespread pracdticenying hearing accommodations to offenders
for religious purposes. Principally, the record eamg extensive evidence that IDOC has denied
or ignored specific requests for ASL interprstior religious servies and programs.SéeSenor
Dep. at 159-60; Holmes Dep. at 96; WrighpDat 65—-66; Winfert Dep. at 42—44; Foster Dep.
at 40-41.) If proven, this widespread practicld impose a substantial burden on Plaintiffs’
ability to attend religious semes of their choice. Therefore, we reject Defendant’s argument
and deny his motion as to Ri&iffs’ RLUIPA claim.

C. Constitutional Claims

Counts IV through VIII assert violations ofdtiffs’ constitutional right to free speech
(Count IV), free religion (Count V), freedofrom cruel and unusual punishment (Count VI),
equal protection (Count VII) ardle process (Count VIII). &htiffs bring these claims
pursuant to 42 U.S.C. § 1983, wihiprovides a private right aiction for individuals to sue
government actors in their officiahpacity for alleged deprivatis of federal law. Defendant
first argues that each of these counts shbel dismissed because the ADA’s enforcement

scheme precludes § 1983 constitutional claims based on the same conduct. He then makes
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substantive arguments against each claim iddally. Since Defendant’s preclusion argument
presents a threshold issue, we will address that first.
I ADA and § 1983 Constitutional Claims

Although 8§ 1983 typically allows private citizettsenforce violations of the Constitution
and federal statute by state actors, there areptions to its application. Relevant here, a
comprehensive remedial scheme set fortlCbgigress may preclude 8 1983 relief to remedy
violations of the statuteMiddlesex Cty. Sewerage Auth. v. Nat'l Sea Clammers AEXU.S.
1, 20, 101 S. Ct. 2615, 2626 (198M)scovery House, Inc. v. Consol. City of Indianap®ik9
F.3d 277, 281 (7th Cir. 2003). Courts impose linigation to prevent plaintiffs from bypassing
specific statutory enforcement procedures r@maedies outlined by Congress in the relevant
federal statute by bringing suit directly under 8 19BBzgerald v. Barnstable Sch. Comrb55
U.S. 246, 254-55, 129 S. Ct. 788, 795 (2008)idlesex 453 U.S. at 20, 101 S. Ct. at 2626.

The Seventh Circuit has not squarely decided whether the ADA or Rehabilitation Act
preclude § 1983 claims for violation§ those statutes, although atlegrcuits and district courts
in this circuit havdound that they doSee, e.gVinson v. Thoma288 F.3d 1145, 1156
(9th Cir. 2002)Lollar v. Baker 196 F.3d 603, 610 (5th Cir. 199®)isbrook v. City of
Maumelle 184 F.3d 999, 1011 (8th Cir. 1998)¢lbrook v. City of Alpharettal12 F.3d 1522,
1531 (11th Cir. 1997 Mulligan v. Vill. of Riversidell C 8200, 2013 WL 2422639, at *9
(N.D. lll. June 3, 2013). Consent with this authority, wénd it exceedingly likely that
plaintiffs may not employ 8 1983 &ssert statutory violations tife ADA or Rehabilitation Act.
Here, however, the question is more complicétechuse Plaintiffs’ § 1983 claims allege
constitutionalviolations, not violations of the stat# themselves. Defendant argues that

Plaintiffs’ constitutional claims are still precluded by the ADA’s remedial scheme because they
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are based on the same conduct as their ADA cla{®3.Mem. at 12.) Plaintiffs do not directly
deny that their constitutionahd ADA claims are based on similesnduct, but they argue that
preclusion simply does not apply to 8 1983 ¢wuigonal claims. (SJ Resp. at 10.)

To support his theory, Defendant citesey v. Wilburnin which the Eighth Circuit
determined that the ADA precluded the plaintiff's § 1983 equal protection claim because it was
based on the same facts as his stajutlaims. 270 F.3d 607, 610 (8th Cir. 200dg¢ also
Hennagir v. Utah Dep’t of Corr5 C 1043, 2006 WL 1579611, at *7-8 (D. Utah May 31, 2006).
The Seventh Circuit, however, has generallyte@g@reclusion of § 1983 constitutional claims
more cautiously. lDiscovery Housethe Seventh Circuit recogniz&teybut distinguished its
own precedent by explaining that it “has consistetdglined to find that other similar statutes
preclude § 1983 relief when the § 1983 claim isdoladirectly on a constitutional violation, not a
statutory one.”Discovery House319 F.3d at 281 (citingrigg v. Fort Wayne Cmty. Sch.

766 F.2d 299 (7th Cir. 19858¢eelevin v. Madigan692 F.3d 607, 617 (7th Cir. 2012)
(disagreeing with the weight of other ciitsuand finding that thADEA does not preclude
constitutional claims despite its “ratr comprehensive remedial scheme”).

In deciding whether a statutory soleprecludes 8 1983 remedies, the critical
consideration is whether Congeeintended the statute to preclule alternative relief sought.
Fitzgerald 555 U.S. at 252, 129 S. Ct. at 7939dyin 692 F.3d at 615. In the Seventh Circuit,
where the § 1983 claim alleges a constitutim@ation, “more is required than a
comprehensive statutory schente’glean Congress’s intentevin 692 F.3d at 619. Absent
“clear or manifest congressionatént in either the language thfe statute or the legislative
history,” we must compare the rights andtpctions of the statute and the Constitution.

Id. at 621. “Where the contours of such rightd @rotections diverge in significant ways, it is
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not likely that Congress intendénldisplace § 1983 suits enfarg constitutional rights.”
Fitzgerald 555 U.S. at 252-53, 129 S. Ct. at 794.

First, we find neither the stutory text nor the legidi@e history of the ADA or the
Rehabilitation Act contain clear or manif€ngressional intent foreclude simultaneous
constitutional claims. To the contraryethound analysis conducted by Magistrate Judge
Denlow inBaumgardner. County of Cogkindicates that Congress didtintend for ADA
claims to limit a disabled indidiial’s constitutinal protectiond?> 108 F. Supp. 2d 1041, 1053
(N.D. Ill. 2000); Yates ex rel. Estate of Yates v. B&k 10, 2003 WL 22231260, at *5
(W.D.N.C. Aug. 22, 2003) (finding that ADA’s “legiglae history evidences an intent . . . to
supplement, not preempt, other federal ana $éats protecting disaddl individuals from
discrimination”).

Turning to the next step iour analysis, the protectioasailable under the ADA and the
constitutional claims alleged vany material respects. Toqwre their claims under the ADA, the
Plaintiffs must establish that they were quatifindividuals with a disability and were excluded
from participating in the programs and seedachallenged because of that disabilityagoner
778 F.3d at 592;0ve 103 F.3d at 560. To prove themual protection claim, however,
Plaintiffs must show tit Defendant acted witlliscriminatory intent.Doe v. Vill. of Arlington
Heights 782 F.3d 911, 919 (7th Cir. 2015). Andam®ther example, to prove their Eighth
Amendment inadequate medical treatment cl&aintiffs must estaidh that Defendant was
deliberately indifferent to &ir serious medical needPerez v. Fenoglio792 F.3d 768, 776

(7th Cir. 2015). The elements of these and the other constitutional claims alleged vary from the

2 For example, the statute expslysprovides: “[n]othing in thishapter shall be construed to
invalidate or limit the remedies, rights, and pehoes of any Federal law or law of any State or
political subdivision of any State or jurisdiction that provides greateqoal protection for the
rights of individuals with disabilities than aa&orded by this chapter.” 42 U.S.C. § 12201(b).
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standard of proof under the ADA, evidencinizek of Congressionahtent that the ADA
preclude separate enforcement of disdbhdividuals’ constitutional rightsSeeYates ex re|.
2003 WL 22231260, at *5 (permitting a 8 198shstitutional claim in ADA case and
distinguishing between the substantive statsléor ADA and equal ptection claims).

Our conclusion is further supported by thaitarities between the ADA and Title VII of
the Civil Rights Act and the ADEAhe latter two of which th8eventh Circuit has found do not
preclude constitutional remediekevin 692 F.3d at 617 (ADEA)Trigg, 766 F.2d at 302
(Title VII). Not only are the purposes and enfarent procedures of these statutes similar.
See Bedrossian v. Nw. Mem’l Hosf09 F.3d 840, 844 (7th Cir. 2005) (stating the ADA,

Title VII, and the ADEA contain similastatements of congressional purpo8axryhill v. Il
State Toll Highwayl12 C 6119, 2013 WL 2241965, at *2 (N.ID. May 21, 2013) (explaining
that the “ADA’s enforcement prision expressly incorporates the enforcement provisions of
Title VII"). But in addition, thestandards, elements of proofideavailable remedies are similar
as well. See Majors v. Gen. Elec. C@14 F.3d 527, 536 (7th Cir. 2013) (stating that the
standards and elements ofal@tion claims are simifaunder the ADA and Title VIl)Pavlovic

v. Bd. of Educ. for City of Chill C 00830, 2012 WL 4361432, at *5 (N.D. Ill. Sept. 21, 2012)
(“[A]ge discrimination claims under the ADEA and disability discrimination claims under the
ADA are analyzed in a similar manner as ol origin discrimination claims brought under
Title VIL."); Nawrot v. CPC Int’] 259 F. Supp. 2d 716, 724 (N.D. Ill. 2003) (“ADA reasonable
accommodation claims are nearly identicathe corresponding Title VII section.”);
Baumgardner108 F. Supp. 2d at 1044-45 (“[T]he ADA imporates by reference many of the

definitions, powers, procedures, and remedies set forth in specified sections of Title VIIL.").
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In light of the similarities between these statutes find it highly likely that the Seventh Circuit
would find the ADA does not preclude § 1983 claims alleging constitutional violations.
Indeed, numerous district courts in thiscuit have permitted simultaneous ADA and
constitutional claimé® Hale v. Pace9 C 5131, 2011 WL 1303369, at *9 (N.D. Ill. Mar. 31,
2011) (dismissing 8§ 1983 claim based “solely amodation of the ADA and the Rehabilitation
Act,” but expressly allowing 8983 equal protection claimgJhalk v. S. Dearborn Cmty. Sch.
Corp, 5 C 72, 2005 WL 4889192, at *2 (S.D. IndugA 18, 2005) (“In other words, at the
pleading stage there is more alleged agaimstiiendants than merely the denial of rights
established by the ADA or Relitation Act and there arer@umstances imaginable which
could support an independeataim on behalf of [plaintifffor denial of constitutionally
protected rights under § 1983.Baumgardner108 F. Supp. 2d at 1053 (“[IJt was not the intent
of Congress that individuals must lay down tle@institutional rights to equal protection at the
door of the courthouse when they file an ADA claimsgg also Jones v. Reg’l Transp. Auth.
11 C 4924, 2012 WL 2905797, at *6 (N.D. Ill. Julg, 2012) (dismissing § 1983 claims in ADA
case in part because “no constitutibright violation [was] alleged”)Baumgardt v. Wausau
Sch. Dist. Bd. of Educ475 F. Supp. 2d 800, 805 (W.D. Wis. 200&3plaining that the Seventh

Circuit has suggested that the ADA does preempt equal protection claims).

3 Courts in other jurisdictions have permitted these claims as &e#Damron v. Butler Cty.
Children’s Servs.8 C 257, 2009 WL 5217086, at *16 (S.D. Ohio Dec. 30, 2009) (“[A]lthough
Damron based her § 1983 [constitutional] and statutory discrimination claims on the same core
set of facts, her § 1983 claims are not barret9rk v. Salt Lake Cty3 C 686, 2005 WL

3050990, at *3 (D. Utah Nov. 15, 200®)isneros v. Coloradd3 C 2122W, 2005 WL 1719755,

at *10 (D. Colo. July 22, 2005Rathways Psychosocial v. Town of Leonardtown, B3

F. Supp. 2d 699, 709 (D. Md. 2002) (“Plaintifexjual protection claims brought under § 1983

are not preempted by the ADA even though basati@same facts and circumstances as the
ADA claims.”).
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Accordingly, we find that Plaintiffs’ § 198&onstitutional claims are not barred by the
remedial statutory schemes of the ADA or Raliation Act. We now move on to address
Defendant’s substantive arguments as to each constitutional claim.

i. First Amendment Right to Free Speech

In Count IV Plaintiffs allege that Defenatahas deprived them of their constitutional
right to free speech by denying them accesEIté phones and forcing them to rely on
unqualified interpreters who are not bound byfessional confidentidy standards during
medical appointments and disciplinary hearin@J] Resp. at 11-12.) Defdant describes these
allegations as complaints that IDOC has ndedithem in exercising their speech. (SJ Mem.
at 13.) He argues that the First Amendment daésequire state actors ébfirmatively assist
inmates in their exercise of speech; rather, it Birbprs the government from enacting a rule or
law that restricts inmates from doing sad.Y

We start our analysis with the alleged depiadualified interpreters. Despite the fact
that Plaintiffs discuss the use of unqualif&8L interpreters under the free speech subject
heading, they describe this conduct as violating their constitlitighé to privacy. (SJ Resp.
at 11-12.) Violations of #hright to privacy preseulistinct claims from viations of the right to
free speech. As Defendant points &lgintiffs did not allege a viation of their right to privacy
in their complaint. “[A] plantiff may not amend his complaint through arguments in his brief in
opposition to a motion for summary judgmenfhderson v. Donaho&99 F.3d 989, 997
(7th Cir. 2012) (quotingsrayson v. O’Neill 308 F.3d 808, 817 (7th Cir. 20023;cordOutlaw
V. Regis Corp.525 F. App’x 501, 503 (7th Cir. 2013By the summary judgment stage it is
typically too late to permit plaintiffs to amendethcomplaint, thus courts routinely refuse to

consider claims raised for thedi time during summary judgmenbee, e.gAnderson699 F.3d
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at 997 (finding district court didot err by rejecting claims firstsserted at summary judgment);
Messner v. Calderond07 F. App’'x 972, 974 (7th Cir. 201(@h)olding “thedistrict court

properly declined to consider [agw theory at summary judgmentRjirsch v. Brightstar Corp.

78 F. Supp. 3d 676 (N.D. Ill. 2015) (“New claimasnnot be introduced at the summary judgment
stage.”). Thus, we will not considBtaintiffs’ privacy arguments.

Plaintiffs’ only other free speech claim aks that IDOC denied them accessto TTY
phones, thereby preventing them from communicating with family and friends. (SJ Resp. at 11.)
We recognize that some circuits have helt thmates have a First Amendment right to use
telephones to communicate with friends and fam8geJohnson v. State of CaR07 F.3d 650,

656 (9th Cir. 2000) (“[P]risoner’s have astiAmendment right to telephone access.”);
Washington v. Ren@5 F.3d 1093, 1100 (6th Cir. 1994). The Seventh Circuit, however, has
expressed doubt, stating “[n]ot to allow [inmsltaccess to a telephone might be questionable on
other grounds, but to suppose that it would ntfa the First Amendment would be doctrinaire in
the extreme.”Arsberry v. lllinois 244 F.3d 558, 564—65 (7th Cir. 2004¢g also Boriboune v.
Litscher, 91 F. App’x 498, 499 (7th Cir. 2003) (“Btitough prisoners haweright under the

First Amendment to communicate with others alddhe prison, we have expressed doubt that
this amounts to an unqualified right for a prisoteehave access to a telephone.” (citation
omitted)). Even courts that hold inmates do have a First Amendment right to telephone access
agree that this “right may be litad as long as the regulationréasonably related to a legitimate
penological interest.’Boriboune 91 Fed. App’x at 49%ee Israel v. Cohré F. App’x 348, 350

(7th Cir. 2001) (“Regulations limiting telephemise by inmates . . . have been sustained

routinely as reasonable.”).
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Plaintiffs do not support their argument tHaOC denied them access to TTYs with any
citation to the record. We will, however, githeem the benefit of the doubt and consider the
evidence identified in their statemt of facts. Although Plaintiffielentify a handful of instances
where IDOC denied TTY accesse€PIs’ SOF 1 29(A)), the vastajority of Plaintiffs’
complaints focus on the timeliness and freqyeatovhich they have access to the devices,

(id. 111 29(C)-30(D)). The evidence presenteght support a claim under the ADA, but it does
not establish a constitutional violatioKeenan v. Hal|l83 F.3d 1083, 1092 (9th Cir. 1996)
opinion amended on denial of ren’yB5 F.3d 1318 (9th CiL998) (affirming summary
judgment where the plaintiff did not allege ti@t was denied telephone access when he had an
emergency or specific need to speak with his lawyégyer v. U.S. Bureau of Prisgrkl C
3118, 2015 WL 1470877, at *13 (E.D.N.C. Mar. 31, 2015) (granting summary judgment because
isolated instances of TTY unavailability inigwns did not violate the Constitution). Since no
reasonable trier of fact could cdnde that IDOC has violated &htiffs’ constitutional right to
free speech based on the record presented, Count 1V is dismissed.

iii. First Amendment Right to Free Exercise of Religion

Count V contends that IDOC burdened Pi#fisi exercise of free religion by not making
“reasonable efforts” to provide them witipportunities to praate their religions. I¢l. at 12.)

As with Plaintiffs’ free speech claim, Defendantjues that the free exercise clause does not
require IDOC to affirmatively assti Plaintiffs in practicing theieligions, as long as it does not
enact a rule or law preventingetin from doing so. (SJ Mem. at 13[he free exercise clause
prohibits the government from making decisiongeswr laws that seléeely burdens the free
exercise of religionListecki v. Official Comm. of Unsecured Creditof80 F.3d 731, 743

(7th Cir. 2015) (stating the free exercise clause prohibits states from selectively imposing
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burdens “only on conduct motivatég religious belief” (quotingchurch of the Lukumi Babalu
Aye, Inc. v. City of Hialeghb08 U.S. 520, 543, 113 S. Ct. 2217, 2232 (1998)));U.B. v. City
of Chi, 157 F. Supp. 2d 903, 914 (N.D. Ill. 2008¢eKaufman v. Pugh733 F.3d 692, 696

(7th Cir. 2013). A burden exists when the def@nt has pressured the plaintiff to change his
behavior and vialte his beliefsC.L.U.B, 157 F. Supp. 2d at 914. “[A] burden must be more
than a mere inconvenience to risdhe level of a constitutionaljury; it must place ‘significant
pressure’ on [the plaintiff] to drego religious precepts’ or to emgain ‘religious conduct.”
Vision Church v. Vill. of Long Groyd68 F.3d 975, 999 (7th Cir. 200&:xamples of religious
burdens include “discriminating against [a pldfhthecause of her religious belief, inhibiting her
dissemination of particular relmus views or pressuring her forgo a religious practice.”
C.L.U.B, 157 F. Supp. 2d at 914.

Plaintiffs’ widespread policy and practice glion essentially contends that IDOC has a
rule not to offer ASL interpreters or otheranieg accommodations for religious services, which
restricts Plaintiffs from participating in thosengees. Inmates have a First Amendment right to
attend religious services thatasffered to other inmatesSee O’Lone v. ShabaziB82 U.S. 342,
347, 107 S. Ct. 2400, 2403 (198BYyrgess v. Goord8 C 2077, 1999 WL 33458, at *6
(S.D.N.Y. Jan. 26, 1999). Contrary to Defendaatgument, the alleged systemic failure to
reasonably accommodate Plaintiff&@aring impairments such that they can attend these services
would, if proved, burden this Constitutional riglf8ee Hernande2015 WL 3868036, at *13
(finding the exclusion of inmagewith disabilities from religious services violated the free
exercise clausef;ooke v. U.S. Bureau of Prisqré26 F. Supp. 2d 720, 736 (E.D.N.C. 2013)
(finding wheelchair bound detainestated a First Amendmentain by alleging prison denied

them, unlike detainees without disabilities¢@ss to the religious library and outdoor pagan
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worship area)Burgess1999 WL 33458, at *6 (refusing tosuniss free exercise claim based on
the defendant’s alleged failure to provide wadkimpaired inmates with accommodations to
attend religious services). Singisputed issues of fact remas to whether IDOC'’s policies
and practices fail to accommodéatearing impaired offenders’ rglbus needs, we cannot find as
a matter of law that Defendant has notdaured Plaintiffs’ religious freedoms.

At trial, the fact-finder's angbis may not end with a determination of whether Plaintiffs’
free exercise right was infringdecause not all burdens oniamate’s religious freedoms
violate the equal protection clau8eBut because Defendant didt raise other arguments or
present any justifications for the alleged inflement, we will stop here and deny his motion as
to Plaintiffs’ free exercise claim.

Iv. Eighth Amendment Protection fro@ruel and Unusual Punishment

The Eighth Amendment prohibits governmefrom inflicting cruel and unusual

punishment. U.SCoNsT. amend VIII. In Count VI, Plaintiffassert three types of claims under

**1n most cases, if a burden on an individualligieus freedom is unintentional and caused by a
rule that is neutral and generally applieghi will not violate the First Amendmentolt, 135

S. Ct. at 859 (citingemp’t Div., Dep’t of Human Res. of Oregon v. Spd@4 U.S. 872, 882, 110
S. Ct. 1595, 1602 (1990))jstecki 780 F.3d at 745 (“We read the Court’s statement that a
general and neutral law will be uptieven if it has the ‘inciddal effect of burdening’ religion
to mean the law will be upheld as long as it amyntentionally burdens religion.”). And even if
a rule is not of general anduteal applicability, a resulting ligious burden may be justified by
a compelling governmental interest that is oaty tailored to advace that interestListecki

780, F.3d at 743. To complicate matters even morde prison context, whether prisons are
required to make exceptions to neutral and gdlyeapplicable rules in order to reasonably
accommodate inmates’ religious beliefs is currently an open queSeshewis v. Sternes

712 F.3d 1083, 1085 (7th Cir. 2018rayson v. Schule666 F.3d 450, 452-53 (7th Cir. 2012).
In O’Lone v. Shabazthe Supreme Court found that untlee First Amendment, prison
authorities are required to accommodate religmeserences if consistent with penological
concerns. 482 U.S. at 348-49, 107 S. Ct. at 2403e@Grayson666 F.3d at 453yladdox

655 F.3d at 719 (“Prisons must permit inmateséasonable opportunity &xercise religious
freedom.”). Although the Seventh Circuit reagpressed doubt that the Supreme Court would
uphold that rule today, it has yetbe expressly overturnetlewis 712 F.3d at 10855rayson
666 F.3d 452-53.
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this clause: (1) cruel and unusual conditionsaffinement; (2) inadequate medical treatment;
and (3) other exposure to substantial risk efrha(SJ Resp. at 12—-14Defendant argues that
the record does not support a finding that aithese allegationsse to the level of a
constitutional violation.(SJ Reply at 13.)

First, Plaintiffs assert that by limiting thiebility to effectively communicate, IDOC
placed them in “communicative isolation” akmsegregation throughotite duration of their
incarceration. (SJ Resp. on 12-13his isolation, they claimamounts to a cruel and unusual
condition of confinement. To establish a condittdrconfinement claimplaintiffs must show
that the defendant acted withliderate indifference in depring him of the “minimal civilized
measure of life’s necessitiesTownsend v. Coopger59 F.3d 678, 687 (7th Cir. 2014dgros
684 F.3d at 670. Courts have found that life’sassities include thindgke shelter, heat,
hygiene, clothing, personalfsty and medical carearmer v. Brennan511 U.S. 825, 832, 114
S. Ct. 1970, 1976 (1994)pwnsend759 F.3d at 687 Gillis v. Litscher 468 F.3d 488, 493
(7th Cir. 2006). Although the recoodeates an issue of fact asstbether Plaintiffs are able to
communicate as effectively as hearing-abledates, taking the evidea in a light most
favorable to Plaintiffs, the commuaition barriers described did menhder them so isolated that
they were deprived of life’s basic necessities. Raintiff alleged that ey were entirely unable
to communicate; at a minimum they interactgth IDOC staff and other inmates through
gestures, written notes, or réagllips, and many could even speaid understand at least some
English. Moreover, Plaintiffs were not adlyasegregated from thgeneral population—barring
any temporary disciplinary action—and wergukarly exposed to other day-to-day human

interactions. Thus, Plaintiffs’ cruel and unaspunishment claim fails on this ground.
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Next, Plaintiffs assert that BeEndant placed them at substahtisk of serious harm by
failing to provide visual notifiction systems for daily and emergency events such as meals, yard
time, visitors, and fire evacuations. (SJ Resf3at Defendant responttsat Plaintiffs fail to
explain how flashing lights would be helpfultimese situations, and contends that IDOC
provides other accommodations such as vibgattatches and individual notifications from
IDOC staff. (SJ Reply at 14.) To prove theaini, Plaintiffs must establish that they were
exposed to a substantial risk of serious harm, that Defendant knew about that risk of harm, and
that he disregarded that risk by failingtixe reasonable measures to prever®iBrien v.

Indiana Dep’t of Corr. ex rel. Turned95 F.3d 505, 508 (7th Cir. 2007) (quotir@mer, 511

U.S. at 847, 114 S. Ct. at 1984). We alreadyntl in our summary judgment analysis on the
ADA claim that whether IDOC prodes consistent notifications daily events and emergencies
to hearing impaired inmates-e., whether Defendant took reasbteameasures to prevent the
alleged risk of harm—is a disputessue of fact for trial. Whethé&Haintiffs were in fact exposed
to a substantial risk of harm, howeystill needs to be addressed.

Weighing all disputed issues in favor of Plaintiff, failing to notify Plaintiffs of daily
events like meals, showers, and gym time didexpbse them to a substal risk of serious
harm. Although numerous Plaintiffs testified tiiay have missed meals, showers, visitors, etc.
because they could not hear the audio annouactsnthey did not claim that these missed
opportunities endangered their health. CouneHaund that occasionally missing events like
meals and showers do not rise to the level of a constitutional deprivagan.e.gVasquez v.
Braemer 586 F. App’'x 224, 228 (7th Cir. 2014) (“Alldng inmates only two showers and four
hours of outside recreation each week does not violate the Eighth Amendniant$) 684

F.3d at 671 (finding that occasionally missingrarning meal did not amount to cruel and
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unusual punishmentMyrick v. Anglin 496 F. App’'x 670, 675 (7th Cir. 2012) (noting that
limiting inmates to weekly showers does not violate the Eighth AmendnBant);, v. Brady

192 F.3d 504, 507 (5th Cir. 1999) (finding that otviyp meals per day on “regular, permanent
basis” would not violate the Eighth Amendmemuftritionally adequate). Thus, we find as a
matter of law that the alleged failure to notffiaintiffs of non-emergency events does not
violate the Eighth Amendment.

On the other hand, widespread failure totdtearing impaired Plaintiffs to emergency
situations could place them at staygial risk of serious harm. At least three Plaintiffs testified
that they were evacuated late or not at allmpgmergency drills. Plaintiff Lancaster stated that
during the last evacuation an officer did not npohifm until “everyone else had left.” (Lancaster
Dep. at 41-43.) Plaintiff Lord testified that officdrave sometime forgotten to alert him to fire
drills preventing him from evaating as quickly as other innt@s. (Lord Dep. at 35-36.) And
Plaintiff Childress explained that during multiple faed tornado drills he did not evacuate with
the other inmates because he could not heaaldrms. (Childress Dep. at 20-21.) In a real
emergency situation, such as a fire or tdmdate or non-existemotification would place
Plaintiffs at a substantial risk of bodily harmesren death. We also find there is at least a
disputed issue as to whether Defendant kabout this risk, sincthe ADA Directive itself
requires facilities to have emergency evaicumaplans for ADA inmates and at least some
facilities do have flashing alerts. (Pls’ S@B7(A); Pls’ SOF 1 35(B)—35(D); Halterman Dep.
at 41-42; Butler Dep. at 82.) Defendant arghes Plaintiffs have not shown how flashing
lights would alleviate this risk, but we find this fgiobvious and, in any event, it is an issue of
fact not appropriate for resolution on summary judgment. Although welfthat the absence of

non-emergency notifications does not suppanu@l and unusual punishment violation, the
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evidence presented regarding emergency notificatcould. Thereforsummary judgment is
not warranted on the emergency notifica aspect of this claim.

Finally, Plaintiffs third Eighth Amendmentaim alleges that IDOC provides inadequate
medical care to hearing impaired inmategdng to enable inmates to communicate
effectively with medical staff. To estalilign Eighth Amendment violation on these grounds,
Plaintiffs must show IDOC’gractice of not providing effeiee communication for hearing
impaired inmates resulted in deliberate indgfece to objectively serious medical conditions.
Perez 792 F.3d at 776Holloway v. Delaware Cty. Sheriff00 F.3d 1063, 1072 (7th Cir. 2012);
seeThomas v. Sheahad99 F. Supp. 2d 1062, 1095 (N.D. Ill. 200K)ere negligence or gross
negligence is not sufficient; Defendantst be deliberately indifferenMcGowan v. Hulick
612 F.3d 636, 640 (7th Cir. 2010). Deliberatefiedence to a known medical condition can be
displayed through inaction, persng with inappropriate treément, acting in a manner
inconsistent with the recognizethndard of care, or delaying necessary treatment and thus
aggravating the injury areedlessly prolonging pairBeeGaston v. Ghos98 F. App’x 629,
631-32 (7th Cir. 201285mith v. Knox Cty. Jaib66 F.3d 1037, 1039-40 (7th Cir. 2012);
Gonzalez v. FeinermaB63 F.3d 311, 314 (7th Cir. 201MrGowan 612 F.3d at 640.

Certain Plaintiffs testified that they suffeom medical conditions such as diabetes,
kidney disease, a broken finger, and perststagraines. (PISSOF {1 26(B)-26(D).)
Defendant does not dispute these conditiong;iwve find are objectively serious. These
Plaintiffs further claim that ineffective commuation with medical staff—a result of IDOC’s

systemic failure to provide effective communication resources for hearing impaired inmates—
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has led to inappropriate treatmgprolonged pain, and aggrawatito their injury or illnes§
(Id.) In addition, Plaintiffs testified that when being treatedHhese conditions they requested
the use of VRI equipment and/or ASL intetjrs, alerting IDOC stato the communication
barriers. (Childress Dep. at 11-15, 33; Wrightrmtg. No. 6.) This evidaxe establishes triable
issues of fact as to whether Defendant empéoysdespread practice of deliberate indifference
to hearing impaired inmates serious medical aegktcordingly, summary judgment is denied
as to Plaintiffs’ Eighth Amendment claim of inadequate medical care.
V. FourteenttAmendmenRight to Equal Protection

The Fourteenth Amendment prohibits stdtes denying individuals equal protection of
the law. City of Cleburne vCleburne Living Cente473 U.S. 432, 439, 105 S. Ct. 3249, 3254
(1985). Count VII contends that Defendant hgsrided Plaintiffs of equal protection under the
law by denying them equal access to IDOC’s programs and services. (Compl. 11 187-190;
SJ Resp. at 14.) To prove tligim, Plaintiffs must show th@efendant: (1) “treated [them]
differently from others who were similarly siteat, (2) intentionally treated [them] differently
because of [their] membership in the class tactvfthey] belonged (i.e., [hearing disabled]), and
(3) because [the disabled] do not enjoy any liteiged protection under the Constitution, . . . that
the discriminatory intent was not rationally related to a legitimate state inteBestrbeder v.
Hamilton Sch. Dist.282 F.3d 946, 950-51 (7th Cir. 200Z}|eburne 473 U.S. at 442, 105

S. Ct. at 3255-56Anderson v. Cornej®284 F. Supp. 2d 1008, 1037-38 (N.D. Ill. 2003). As the

> Defendant’s suggestion thetpert testimony is required to show lack of effective
communication exacerbated their conditions,K8ply at 14 n.4), is incorrect. The Seventh
Circuit has held that expert testimony is najuieed to prove an Eighth Amendment inadequate
medical treatment claimBerry v. Peterman604 F.3d 435, 441 (7th Cir. 2010) (“[A] non-trivial
delay in treating serious pain cha actionable even withoutgert medical testimony showing
that the delay aggravated the underlying conditioi&nnedy v. Huibregtsd 3 C 4, 2014 WL
4924662, at *11 (E.D. Wis. Sept. 3N14) (finding expert testimonyas not needed to show
delay in medical treatment caused additional pain and suffering).

105



parties seem to agreeslaowing of intentional discrimination gitical to proving this claim.
Bohen v. City of Chi799 F.2d 1180, 1186-87 (7th Cir. 1986havez 251 F.3d at 649)0¢,
782 F.3d at 919.

Defendant argues that Plaintiffs’ equal prataticlaim must be dismissed because there
is no evidence of discriminatory intent againsaring impaired inmates. (SJ Mem. at 15.)
Plaintiffs respond that they castablish intent through thecumstantial evidence of “ongoing
knowledge of the disparity in trement.” (SJ Resp. at 15 (citifilynn v. Doyle 672 F. Supp. 2d
858, 877 (E.D. Wis. 2009)).) In other words, Ridfs suggest that simply because IDOC has
treated hearing impaired inmates differently froearing-abled inmates for an extended period
of time, the fact finder can reasonably concltigs the disparity in treatment was based on their
disability. We agree that disminatory purpose can be provddough direct or circumstantial
evidence.Vill. of Arlington Heights v. Metro. Hous. Dev. Carp29 U.S. 252, 266, 97 S. Ct.
555, 564, (1977)Williams v. Sheriff342 F.3d 774, 788 (7th Cir. 2008&aupas v. Vill. of Univ.
Park, 2 C 3674, 2003 WL 22048173, at *5 (N.D. lll.gbe2, 2003). “Discriminatory purpose,
however, implies more than intent as volition dem as awareness of consequences. It implies
that a decisionmaker singled out a particglaup for disparate treatment and selected his
course of action at least inp#or the purpose of causing itdwerse effects on the identifiable
group.” Nabozny92 F.3d at 453-54 (interdnguotation omitted)see Chave251 F.3d at 645;
Anderson 284 F. Supp. 2d at 1038. Plaintiffs cannatceed with proof merely that Defendant
was negligent or even that he was awdrhne consequences of IDOC’s actiomabozny
92 F.3d at 453-54 (internal quotation omitteehavez 251 F.3d at 645. We do not agree that
ongoing disparate treatment alone is sufficterinfer discriminatory intent under these

standards. Since Plaintiffs have not preseatedence on which a reasonable trier of fact could
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find that Defendant intentiotip discriminated against Platiffs based on their hearing
disabilities, Plaintiffs’ equgbrotection claim is dismissed.
Vi. Fourteenth Amendment Right to Due Process

Finally, in Count VIII Plaintiffs allege thdDOC deprived them of their right to due
process under the Fourteenth Amendment byrmtiding ASL interpreters during disciplinary
investigations and hearings. (Compl.  194R838p. at 15.) A priser who alleges he was
denied due process during disciplinary proceedmngst establish that: “(1) he has a liberty or
property interest that the stdtas interfered withand (2) the procedures he was afforded upon
that deprivation were constitutionally deficienStruggs v. Jordam85 F.3d 934, 939 (7th Cir.
2007) (citingKentucky Dep’t of Corr. v. ThompsofB0 U.S. 454, 460, 109 S. Ct. 1904, 1908
(1989)). Defendant does not seem to disputieast for the purposes of summary judgment,
that Plaintiffs can establish a liberty interebtdeed, the Seventh Circuit has held that inmates
have a liberty interest in good-tercredits, which are often asue in disciplinary hearings.
Scruggs 485 F.3d at 93%lontgomery v. Andersp@62 F.3d 641, 644-54 (7th Cir. 2001).

Instead, Defendant contends that the r@ctwes not suppoa finding that IDOC
systemically denies hearing accommodations in teemgs. (SJ Mem. at 15; SJ Reply at 15.)
In other words, Defendant argues that the proesdIDOC affords to hearing impaired inmates
are constitutionally sufficient. Due process recuiteat prisoners in disciplinary proceedings be
given the opportunity to be heard by an imiadecision maker, advance notice of the
disciplinary charges against theam opportunity to call withessand present evidence, and a
written statement of the evidence relied ad éhe reasons for the disciplinary acti@®cruggs
485 F.3d at 93Burton v. Davis4l F. App’x 841, 843—44 (7th C2002). In addition, the

Seventh Circuit has held that in a criminal proceeding, due process is denied when a defendant is
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unable to comprehend the proceedings because of language bamigesl States v. Johnspn
248 F.3d 655, 663 (7th Cir. 2001). Numes district courts havextended this principle to
inmates in disciplinary hearings on the theory theirtliberty interest is akin to that of criminal
defendants.See Sandoval v. Holink& C 33, 2009 WL 499110, & (W.D. Wis. Feb. 27,
2009);Clarkson 898 F. Supp. at 1049-50 (finding prison’s failure to provide hearing
accommodations to deaf inmates disciplinary, grieeaand parole hearings constituted denial of
due processBonner v. Arizona Dept. of Coyr714 F. Supp. 420, 425 (D. Ariz. 1989)
(determining that deaf inmate had a due psediberty interest i qualified sign language
interpreter during disciplinary hearing proceedingsg also Jacobo v. Holdet5 C 703, 2015
WL 4651525, at *3 (S.D. Ill. Aug. 5, 2015) (statititat the denial of a Spanish-English
interpreter at a prison disciplinarg#ring raised due process concerns).

We agree with these districburts and hold that hearinmgpaired inmates who are not
fluent in English may have a due process rigtd qualified interpreter at prison disciplinary
hearings. Although Plaintiffs again fail to cttethe record to suppiotheir contention that
IDOC systemically denies ASL interpreters dgrtisciplinary hearings, we will give them the
benefit of the doubt and refer tiweir statement of facts.

First, we are skeptical as to whether IDO@rscess for determining whether an inmate
needs an ASL interpreter to be adequately hisagdfficient. Mr. Grabm, IDOC’s Adjustment
Committee Chairman, testified that when an offerader disciplinary heang indicates that he is
hearing impaired, the Adjustment Committee nsa&e impromptu determination as to whether
he can communicate sufficiently. (P&OF { 32(C); Graham Dep. at 67—69, 74-75.)

Mr. Graham himself has never received ADA trainingcfic to thisrole. (Graham Dep. at 73.)

According to Plaintiffs’ expert Professor Coketieaf individuals’ communication capabilities
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are often misunderstood by thearing-abled community.Se€eCokely Rpt. at 18-23.) Thus, we
find it possible that quick and i#ducated judgments could very ibakad a hearing officer to
improperly conclude that an inmate can adégjyacommunicate when in fact he cannot.

Moreover, the record is scattered with dents of hearing impaired offenders being
denied hearing accommodations during disciplinary proceedings, both before and after the 2012
ADA Directive. As cited in our m@tation of the factsa number of Plaintiff¢estified that they
were not able to fully understand the proceediagsl many were disciplined as a result. For
example, IDOC denied Plaintiff Johnson’s regufor an ASL interpreter at his May 13, 2014
disciplinary hearing. (Johnsomufl. Interrog. No. 6.) Johnson testified that he did not fully
understand the hearing, and did not understdndIi@OC denied his request to have two
officers testify as withessesld() Johnson also recalls a separate disciplinary hearing where he
did not have an ASL interpreter presend &is hands were handcuffed behind his back
preventing him from using gesturesscommunicate. (Johnson Imag. No. 7.) In the presence
of this evidence, we cannot conclude tH2®C’s policies and praatés regarding hearing
accommodations at disciplinary hearings affoedrimg impaired inmates sufficient due process
as a matter of law. There are at least dispugesof fact as to whether IDOC'’s procedure for
determining whether an ASL interpreter is needeslifficient to protect inmates’ due process
rights, and whether this processs in fact led to geivations of hearing impaired inmates’
liberty interests. Accordingly, Defendant’s motion on Count VIII is denied.

CONCLUSION

As explained herein, Defendant’s motioretalude the expert testimony Elizabeth

Stanosheck as unreliable isnékd with prejudice and his moti to exclude her testimony as

cumulative is denied without prejudice.
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In addition, we find that Plaiifts have satisfied the classrtification requirements of
Rules 23(a) and 23(b)(2). DahBaxter and Curtis Fostdrpwever, are inadequate class
representatives and are dismissed from the dalsentiffs’ motion for class certification is
granted with our modification to ¢hclass definition as stated ieion 11(B) of our discussion.

Finally, Defendant’s motion for summary judgmentienied in part and granted in part.
Summary Judgment is deniad to Counts | (ADA), Il (Redbilitation Act), Il (RLUIPA),
V (free exercise), and VIl (duerocess), and is grantedtasCounts IV (free speech) and
VIl (equal protection). As fo€Count VI (cruel and unusual pwhiment), summary judgment is
granted to the extent the claim is based omEfts’ allegations that IDOC placed them in
communicative isolation and failed to notify thefmnon-emergency eventnd is denied as to
Plaintiffs’ allegations that IDOC failed to tify them of emergency events and to provide
adequate medical care.

Accordingly, Counts IV and VII are dismisset are the aspects©bunt VI related to
communicative isolation and non-emergency ndtions. The case will proceed as a class

action on Counts I, II, 1ll, V, VIII, ad the remaining aspects of Count VI.

It is so ordered.

D £ per

Marvin E. Aspen
UnitedStatedDistrict Judge

Dated: October 8, 2015
Chicago|L
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