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THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MEANITH HUON,

Plaintiff,
CIVIL ACTION NO.:
-against 1:11€V-3054 (JJT)
GAWKER MEDIA LLC, et at.

Defendants

~—

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION T O DISMISS
PLAINTIFF'S FOURTH A MENDED COMPLAINT

NOW COME THE DEFENDANTS, Gawker Media a/k/a Gawker.com,
Jezebel.com, Nick Denton, Irin Carmon, and Gaby Darbyétwitectively, “Gawker,”
or “Defendants”), by their attorneys, David Feige and Oren Giskan of Giskam®diot
Anderson & Stewart LLP, and move this court to dismiss plaintiff’'s complaint pautrsua
to Fed. R. Civ. Pro. 12(b)(6).
PRELIMINARY STATEMENT

In his fourth amended complaint, Meanith Huon (“Plaintiff’) seeks to bring an
action against the Defendants for a kitchen sink of tortious conduct including intentional
infliction of emotional distress, defamatiper quod defamatiorper se false light,
invason of privacy, cyberstalking, cyberbullying, tortious interference, andl civi
conspiracy. All of plaintiff's claims arise out of an eleven sentence itetegos a
website (Jezebel.com) which reported on a separate defamation suit Riedtdfjanst

co-defendant AbovetheLaw.contn the initial suit (now consolidated with the instant



matter) Plaintiff sued\bovetheLaw.com for reporting on a rape Plantiff had been
charged with- To date Mr. Huon has filed suit against more than 500 government, media
and “John Doe” defendants seeking damanges exceeding a quarter of a billion dollars
To put this in perspective, Mr. Huon believes himself entitled to greater compensation
than has been paid collectively to every American inmate ever exoneratdukafter
wrongly convicted of a crime.
THE PARTIES

PLAINTIFF Meanith Huon is an lllinois attorney, serial plaintfffand former
criminal defendant who has filed multiple lawsuits against news organiz #tignisave
reported on the criminal allegations filagainst himAccording to a criminal complaint
filed against him,n July 2008, Plaintiff was arrested aftexy forced a woman to have
oral sex with him, fondled her vaginal area and her breasts and refused to let her out of
the car while driving irMadison County.(Exhibit A) The woman was allegedly lured
over the Internet by the possibility of a job, telling authorities that she talkéddn by
telephone and got the impression that the job was promoting alcohol sales in area taver
She and Huon met in downtown St. Louis, and he offered to drive her to a local saloon to
check out how the business was going. Instead of going to the tretyon allegedly
sexually abused and assaulted her. According to the account of Capt. Brad Wells of the
Madison County Sheriff's Department, the woman eventually jumped out of the car and

contacted policg[Exhibit B).

! The rape charges reported on by the ATL defendants concern the incident se@duntynot the
criminal charges brought againdaftiff in Chicago.

2 Plaintiff's history of using defamation lawsuits precedes the instantnylageing already had a
defamation case dismissed. In that case Mr. Huon claimed partners at hislaefimed him when they
decided to fire him after his associate review.eAftears of litgation, the circuit court’s dismissal of
Plaintiff's claims was upheld by the Illinois Appellate Divison on the23" 2011.



Subsequent to his arrest on the sexual assault charges, Plaintiff wizsl axgesn,
this time for using the internet to harass and cyberstalk the alleged victim in thadast ¢
(Exhibit C). In this seconadase he was accused of contacting his alleged victim via the
Internet and communicating indirectly with her in such a way as to cause hesr&hoti
distress, as well as maintaining aernet Web page or Web site to harass the victim or
an immediate family member.

After Plaintiff was acquitted of the 2008 sexual assault charges, he began a
campaign of lawsuits, suing, to date, over 500 governmetdijaand “john doe”
defendants who had in some way reported on or been involved in his case. These suits
now include the instant Gawker Defendants whose allegedly tortious conduct geems t
stem from reporting on these lawsuits and linking to an article plaintiff found oféens
Subsequertb filing the raft of suits, including the instant suit, Plaintiff, veasested
again, this timeharged with posing as “Nick Kew” a casting agent for the William
Morris, and thereafter committing four counts of battery involving the fondlinigeof t
breasts and vaginal arefa differentcomplainant. (Exhibit 2

DEFENDANT Gawker Media a/k/a Gawker.com operates news and information
websites which report on a wide variety of topics including media and politics. Among
the websites operated by Defendant Gawker Media are defendant Gawker.com and
defendant Jezebel.com. Defendant Nick Denton, is the founder of Gawker Media, and
Defendant Gaby Darbyshire is the Chief Operating Officer of Gawker Mediandsait
Irin Carmon is a reporter for Jezebel.com.

STATEMENT OF FACTS



On or about May 6, 201@hewebsite abovethelaw.com published a story
concerning rape charges then pending against Plaintiff. Plaintiff subdlgdued suit
against abovethelaw.com for fifty million dollars ($50,000,000.00) fort \wlzantiff
believed were tortious inaccuracies in the abovethelaw.com article. Uporiffgaint
acquittal of the rape charges against him, plaintiff also sued Madison Cdlumbys, |
and numerous other defendants for a combined one hundred and thioty dallars
($130,000,000.00) for a number of torts related to his arrest. On or about May 11, 2011,
defendant Jezebel.com published a brief eleven sentence item concerningd' ®laintif
lawsuit against Abovethelaw.com, which included a hyperlink to the abovethelaw.com
article. Paintiff then sued the instantdbendants.
Plaintiff now seeks One Hundred Million Dollars ($100,000,000.00) injunctive
relief, the transfer of Defendants’ domain names, as well as an injunction prg\amt
future party fom relying on Defendants’ article as a source, and costs.
ARGUMENT

In his complaint, plaintiff lists many things that bother him, and dozens of facts he
wishes someone would report on. What he fails to do, however is actually state a cause
of action agmnst the Gawker Bfendants for whawaspublished. Nothing in the eleven
sentence item postexh Jezebel.com is actionable under any of the legal theories plaintiff
advances. For this reason, his complaint should be dismissed.
l. IT IS PLAINTIFF'S BURDEN TO PLEAD A VALID CLAIM

A motion to dismiss shdd be granted where, as her&giitiff pleads no facts
that allow a court “to draw the reasonable inference that the defendant is Irahle fo

misconduct alleged Ashcroft v. Igbgl556 U.S. 662, 678 (2009). Plaintiff’s factual



allegations must demonstrate the existence of claims that are plausible dacth8iell
Atlantic Corp. v. Twomb\550 U.S. 544, 570 (2007), and she must show “more than a
sheer possibility that [defendants have] acted unlawfullgbal, 556 U.S. at 678.
While Plaintiff’s at this stage are often accorded some deferBnafessors Wght and
Miller have explained that:

[o]ver the yearspne significant exception to the general rule that the

complaint will ke construed liberally on a Rule 12(b)(6) motias been

employed by a number of federal courWhen the claim alleged is a

traditionally disfavored “cause of action,” such as malicious prosecution,

libel, or slander, the courteve tendedio construe the complaiby a

somewhat stricter standard and have brere inclined to grant a Rule
12(b)(6) motion to dismiss.

5B Charles A. Wright & Arthur R. Milleri-ed Practice & Procedure8 1357 (3d ed.
current through Sept. 2012

Here, plaintiff's claims against Gaer should all be dismissed because it is
apparent from the face of his Fourth Amended Complaint that he has not, and cannot,
state a claim upon which any relief can be granted.

Il. PLAINTIFF'S FALSE LIGHT AND DEFAMATION CLAIMS ARE
INSUFFICIENT AS A MATTER OF LAW

None of Plaintiff's allegations concerning the post suppodim for
defamation ofalse light sincghe statements that Plaintiff identifies would not “tend[ ] to
cause such harm to [Plaintiff's] reputation . . . that it lowers [Plaintiff] iretres of the

community or deters third persons from associating with him.” Parker v. House O’Lit

Corp, 324 1ll. App. 3d 1014, 1020l App. Ct. 1st Dist. 2001).Indeed, every sentence
is immunized as a fair report, innocous because it can be innocently construed, or is

simply non-actionable opinion. Though Gawker will address Plaintiff's allmgatere,



asimple chat (attached hereto as Exhibi}, §oes through every statement in the post,
indicating which of these many defenses applies

A. The Post Provides a Fair Report of Judicial Poceedings

The information in the Post that Plaintiff claims is defeangand casts him in a
false lightis immunized from liability by the First Amendment as a fair and accurate
report of his arrest, trial and his lawsuit against instasttefendants. Indeed, as the
chart attachetiereto as Defendants’ Exhibitviall clearly demonstrateevery single
sentence, and every single allegation in Defendants' Post is immunized under this rule
The Accurate reports of court proceedings are privileged ddiibsity by the First
Amendment, even if the information stated in those proceedings is otherwise false or

defamatoryO’Donnell v. Field Entersinc., 145 Ill. App. 3d 1032, 103@I( App. Ct.

1st Dist. 1986). “The fair report privilege . . . promotes our system of self-govergance

serving the public’s interest in official proceedings, including judicial proogedi

Solaia Tech., LLC v. Specialty Publ. C821 Ill. 2d 558, 585 (lll. 2006). “If the news
media cannot report what it sees and hears at governmental and public proceedings
merely because it believes knows that the information false, then sel€ensorship by

the news media would result.” O’'Donnelld5 1ll. App. 3d at 1036. Thus, “the fair report
privilege overcomes allegations of either common law or actual maSodaig 221 |lI.

2d at 587. A report need not be a “complete report of the proceedings” to be privileged
“so long as it is a fair abridgment” or “substantially correct accounti®@ptroceedings.

Id. at 589 (quotindrestatement (Second) of Tog$11, cmt. f, at 300 (1977));

O’Donndl, 145 Ill. App. 3d at 1036.



To evaluate the fair report privilege, the Court may take judicial notice of the
transcript of the first day of Plaintiff's trial, which is attached tedefendants
Abovethelaw.com’s motion and are incorporated by refereae HThe court may also
take judicial notice of Plaintiff’s initial complaint and subsequent proceedine
instant matter, as well as the certified copies of Plaintiff's arrests, atthehei. See

Ray v. City of Chicago629 F.3d 660, 665 (7tir. 2011) (“[D]istrict courts may take

judicial notice of certain documents—including records of administrative actiohga-w

deciding motions to dismiss.”¥.enture Assocs. Corp. v. Zenith Data Sys. C@#B7

F.2d 429, 4317th Cir1993) (“Documents that defendant attaches to a motion to
dismiss are considered part of the pleadings if they are referred to inittigfisla

complaint and are central to her claimPnited States v. Hop®06 F.2d 254, 260 (7th

Cir. 1990) (taking judicial notice of state court hearing transcriptle Jezebel item is a
fair and accurate summary of statementsbse documents, as ExhibitEmonstrates.

B. The Remaining Statementsat Issueare Protected Opinion
As Exhibit Emakes clearvery other statemeat issuan the Jezebel item mithernon-
actionable or protected opiniorOnly statements dact, not opinionare actionable as
defamation or false light[t]here is no such thing as a false idea or opini@iDonnell,
145 1ll. App. 3d at 103240 (affirmingdismissal of defamation claim based on editorial
concerning criminal investigations and arrests because “it is clear¢hdets and
opinions in the item do not imply undisclosed defamatory facts as their bases”jand “[t
the extent that the editorialakes disclosed factual statements, the statements are

privileged” under the fair report privilege.); see, e.g., Horowitz v. Bal&8 Ill. App. 3d

603 (ll. App. Ct. 3d Dist. 1988) (affirming dismissal of a defamation claim, holding that



statements in agwspaper article describing a previoustported transaction as a “cozy
little deal” and a “rip off” were “rhetorical hyperbole” and “an average reader watld n
regard the statements as factual reporting”). All of the statements that Pléantif are
defamatory fall into tis category- and thus arprotected.

C. The Allegedly Defamatory Statements Caused No Actionable Harm to
Plaintiff's Reputation

Plaintiff has stated no claim for defamation as a matter of law for the still further
reason thatwunder the “incremental harm” doctriremallegedly false statement that
causes only incremental damage to reputation is insufficiestate a claim for
defamation This court may take judicial notice of matters of public record without
converting a 12{)(6) motion into a motion for summary judgmehtenson v. CSC
Credit Servs.29 F.3d 280, 284 (7th Cir. 1994); United States v. Wood, 925 F.2d 1580,
1582 (7th Cir.1991). ("On a motion to dismiss, we may take judicial notice of matters of
public record outside the pleadings.") (citations omitted) Pension Bengilit Gorp. v.
White Consolidated Indus., 998 F.2d 1192, 1196-1197 (3rd Cir.1993); 5B Charles A.
Wright & Arthur R. Miller, Fed. Practice & Procedurg& 1357 (3d ed. current through
Sept. 2012). ("In determining whether to grant a Rule 12(b)(6) motion, the court
primarily considers the allegations in the complaint, although matters of pedidr...
also may be taken into account.” Thus, in evaluating whether anything contained in the
Gawker Deéndants’ brief item was capable of causing any further damage to Plaintiff’s
reputation, the court can take judicial notice of the fact that prior to the publication of
Defendants’ article, Plaintiff had been criminally charged with four cahtriminal
sexual abuse, one count of unlawful restraint, one count of harassment of a witness, and

one count of cyberstalking. The allegations were widely reported in Madison Gouhty



on the internet. In addition, the court can take judicial notice of théhiaicPlaintiff was
subsequently arrested and criminally charged with posing as “Nick Kew’iagcagent
for the William Morris agency, and thereafter committing four counts of ldtier
fondling the breasts and vaginal region of a woman he met over the internet.

The doctrine of incremental harm is “logically driven, as ‘falsehoods which do no
incremental damage to the plaintiff's reputation do not injure the only interéshéha

law of defamation protects.” Gist v. Macon County Sheriff’'s Dep84 Ill. App. 3d 367,

371, 671 N.E.2d 1154, 1157 (lll. App. Ct. 4th Dist. 1996) (quoting Haynes v. Alfred A.

Knopf, Inc.,8 F.3d 1222, 1228 (7th Cir. 1993). “Falsehoods that do not harm the
plaintiff's reputation more than a full recital of the true factswlhnim would do are . . .

not actionable.Haynes 8 F.3d at 1228. A publication “that contains a false statement is
actionable only when ‘significantly greater opprobrium’ results from the repor
containing the falsehood than would result from the report without the falseldod.”

(quoting Herron v. King Broadcasting C@.76 P.2d 98, 102 (Wash. 1989). As a matter

of law, even based solely on what the court may consider in a 12(b)(6) motion, there was
nothing in Defendants’ brief item that could have brought greater opprobrium upon
plaintiff, than his situation and status had already assumed.

D. Plaintiff is Suing Over Information He Wishes Werelncluded in the Post
Rather Than What was Actually There

Plaintiff hasalsosued over a number of items, whedsencdrom Gawker’s
eleven sentence item, in Plaintiff's mind constitutes defamat@eFASC. § 148(ajp)
(e.g.Plaintiff insists the post should have included a statement that the alleged victim

“sustained minor injuries from walking or running ic@nfield.”). While these items



are addressed in the chart attached, it is worth mentioning that theteingno the law
that supports Rintiff's theory of recovery concerning omitted items.

[I. PLAINTIFF HAS NOT SUFFICIENTLY ALLEGED INTENTIONAL
INFLICTION OF EMOTIONAL DISTRESS

To state a claim for intentional infliction of emotional distress, Plaintiff must show
that first, Defendants’ conduct was extreme and outrageous, going beyondibleposs
bounds of decency; second, that Defendants intetodmflict severe emotional distress
or knew that there was a high probability that their conduct would inflict severe
emotional distress; and third, that Defendants’ conduct did cause severe eimotiona

distress.Naeem v. McKesson Drug Cal44 F.3d 593, 605 (7th Cir. 2006); Green v.

Chicago Tribune C0286 Ill. App. 3d 1, 11 (lll. App. Ct. 1st Dist. 1996).

Here, too, Plaintiff’'s claim must fail. First, Plaintiff alleges no facts or
circumstances to suggest that Defendants’ behavior is extreme or outragsieast,
Defendant states mere conclusions that fail to meet the required pleadingdsté&Bekar
Twombly, 550 U.S. at 555. Moreover, nothing in Defendants’ behavior was extreme or
outrageous, going beyond all possible bounds of human decency. Writing and posting an
eleven sentence item about Plaintiff's lawsuit is well within the realm of Defengaints’
as journalists and publishers, and is nowhere near the level of extreme and outrageous
behavior required to state a claim for intentional infliction of emotional déstr§econd,
Plaintiff again fails to allege nespeculative facts to show that Defendants intended to or
knew that there was a high probability that their conduct would inflict severe entotiona
distress. Third, Plaintiff makes no showing anywhere in his complaint that he has
suffered any actual damages. Plaintiff asserts that he has suffered damagdmy a

decline in prospective business, loss of job or economic opportunities, loss of clients and

10



business deal¢$FASC164) and that the article hasegatively affected Plaintiff's
personal relationships and have caused hinexperience shame, severe emotional
distress, loss of social status, esteem, and impairment of normal sociarfunrgctild.

But in place of specifics, Plaintiff then concedes tiaintiff's damages including both
economic and personal injury damages are unknown at this timeeadoh yet been
fully realized” (d. at 1165). Assertions such as those here that do not rise above the

level of speculation are not sufficient to state a claim for which relief can beedran

Twombly 550 U.S. at 555; see also Salamone v. Hollinger Intl, 347 Ill. App. 3d 837
(finding as insufficienassertions that members of the Plaintiffs community ceased
associating with him, repeat customers ceased patronizing his groceyastbteat he
suffered jokes and ridicule from his community, sleeplessness, depression, drtd weig
loss). A failure to prove special damages is, in itself, fatal to a defamation Sae

Haynes v. Alfred A. Knopfinc., 8 F.3d 1222, 1226 (7th Cir. 1993).

V. PLAINTIFF FAILS TO STATE A CLAIM FOR CONSPIRA CY

To state alaim for civil conspiracy, Plaintiff must prove: (1) an agreement
between a combination of two or more persons to accomplish by concerted ab#on eit
an unlawful purpose or a lawful purpose by unlawful means, (2) in the furtherance of
which one of the conspirators committed an overt tortious or unlawful act. Fritz v.

Johnson807 N.E.2d 461, 470 (lll. 2004RReuter v. MasterCard Int’l, Inc397 Ill. App.

3d 915, 928 (lll. App. Ct. 5th Dist. 2010). Moreover, Plaintiff must allege an injury

caused by Diendants.Reuter v. MasterCard Int’l, Inc397 Ill. App. 3d 915, 927 (llI.

%It is worth noting that any damage to Plaintiff's reputation allegedeching an eleven sentence item
which repoted on a lawsuit Plaiiit filed against Abovethelaw.com must be considered in the context of
Plaintiff's extent reputation in the wake it publicized arrest in connection with allegations of rape,
witness tampering, and cyberstalking.
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App. Ct. 2010). Finally, “a conspiracy claim alleging a tort as the underlying wiongf

act is duplicative where the underlying tort has been pled,” Thermodyne Food Serv.

Prods. V. McDonald’s Corp940 F.Supp. 1300, 1310 (N.D. Ill. 1996), because allowing

a separate claim for civil conspiracy would lead to double damageiirst, Plaintiff
has not made any showing afct suggesting that any Gawker Defendant has made any
agreement with any other defendant listéseeTwombly, 550 U.S. at 555. In Reuter v.

MasterCard Int’l, InG.397 Ill. App. 3d 915, 928 (lll. App. Ct. 5th Dist. 2010), the court

held that while the plaintiff alleged sufficient facts to demonstrate knowleddegzi
acts, the plaintiff failed to allege sufficient facts to demonstrate an agreehkhere,
Plaintiff falls far short of alleging sufficient facts to demiate that any Gawker
Defendantad any knowledge of any illegal facts, much less that there was any
agreement whatsoever.

Second, even if a Gawker defendaatl made an agreement with any other
defendant, the second factor must fail because Plaintiff fails to allegaexitiy that any
of the defendants committed any overt tortious or unibadt, in furtherance of an

alleged conspiracy beyond their own publications. As the court observed in Hurst v.

Capital Cities Media, In¢323 Ill. App. 3d 812, 823 (lll. App. Ct. 5th Dist. 2001)

“Conspiracy is not a separate and distinct tort in Illinois. . . . There is no caus®of ac
unless an overt, tortious, or unlawful act is done that, in absence of the conspiracy, would
give rise to a claim for relief.” In addition, the allegations of this count aregaee\as to

fail to state a claim und@&ell Atlantic Corp. v. Twombly550 U.S. 544 (2007), and

Ashcroft v. Igbal 129 S. Ct. 1937 (U.S. 2009). “A pleading that offers ‘labels and

conclusions’ or ‘a formulaic recitation of the elements of a cause of actibnoiido.’
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Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘fufidictual
enhancement.’Igbal, 129 S. Ct. at 1949 (citing TwombI$50 U.S. at 555, 557).
V. “CYBERSTALKING” IS NOT A CIVIL CAUSE OF ACTION

Plaintiff's complaint confuses something most lstwdents understand by the time
they receive their first year course schedulewil and criminal laws are different. The
fact that there is a criminal statute on the books does not, in itself create ai\cwé pr
right of action nor does it imply thatclaim will sound in tort. Whild is
understandable that Plaintiff is familiar with the “cyberstalking”ugtatte has, after all
been crimnally charged with violating it), invoking it here is unavailingither Plaintiff
is actually confused as tos power to prosecute on behalf of the State of Illin@s—
curious state of affairs given Plaintiff's law degree and historghese counts are
merely a continuation of the legal harassment typical of the rest of Plaiplgiading
According to thdllinois statute he himself cites, cyberstalking is solely criminal, and
there is no associated civil right of action. 720 ILCS 5/12-7.5(b) (“Cyberstakimg i
Class 4 felony; a second or subsequent conviction is a Class 3 felony.”). There is no
good faith in such a pleading, and this count runs so far afield as to qualify as fully
frivolous under Fed. R. Civ Pro. Rule 11.

VI. SECTION 230 OF THE COMMUNICATIONS DECENCY ACT BARS AN Y
CLAIMS AGAINST DEFENDANTS FOR READERS’ C OMMENTS

It appears that irhis-his Fourth Amended and Supplemental Complaint (FASC),
Plaintiff has dropped the 400 John Doe defendantsatipreviously filed against,
preferring to try to hold the Gawker Defendants liable for comments postetidrg.ot

As shown inDefendants’ ERibit E, most of Plaintiff's allegations against the Gawker

13



defendants concern information or statements contained in comments, or posts other tha
the actual Jezebel.com item. (See FARI22 A1)

Section 230 of the Communications Decency Act states that “[n]o provider or user
of an interactive computer service shall be treated as the publisher or syfesker
information provided by another information content provider.” 47 U.S.C. 8 230(c)(1).

A website is an interactive computer service when it lesatbmputer access by multiple

users to a computer server. See, e.d., Dimeo v, Ri&Fed. App’x. 280, 282 (3rd Cir.

2007). In other words, “an online information system must not be treated as the publisher

or speaker of any information provided byrsmone else."Chi. Lawyers' Comm. for Civ.

Rights Under Law, Inc. v. Craigslist, In&19 F.3d 666, 671 (7th Cir. 2008) (internal

guotation marks omitted). This law preempts any state law to the contioycause of
action may be brought and no liatyilmay be imposed under any State or local law that
is inconsistent with this section47 U.S.C. § 230(e)(3).

Plaintiff's own complaint establishes that Defendants provide an interactive
computer service, such that readers may post commentary irothenénts” section of
each article. (FASC { 48). Plaintiff's defamation claim treats Defendatite a
publishers of the posts at issue (FASC { 122) while acknowledging that they were
provided by other content providers, namely, the readers who wrotedtse gFASC

122). His own pleadings thus establish the applicability of Section 28€5hiamili v.

Real Estate Group of New York, In892 N.Y.S.2d 52, 54 (N.Y. App. Div. 2009f'd

2011 N.Y. LEXIS 1452 (N.Y. June 14, 2011). Moreover, the core of Plaintiff's
complaints against the Gawker defendants concerns statements that were not even

contained in the Jezebel.com post, but rather in the Abovethelaw.com post which was

14



linked to. In such a case, the Gawker defendants are clearly entitled to CR#itgnm
As many courts have observed, The CDA is worded broadly enough to protect not only
ISPs, but also individuals who operate websites and web forums to which other

individuals can freely post content. Donato v. Mold®®4 N.J. Super. 475, 487-88

(App. Div. 2005) (citing cases). Plaintiffs’ allegations in this caaes-essentially that

the Gawker Defendants republished a defamatory web posting. As multiple courts have
accepted, theris no relevant distinction between a user who knowingly allows content to
be posted to a website he or she controls and a user who takes affirmative steps to
republish another person’s content; CDA immunity applies to lS&€Barrett v.

Rosenthal40 Cal. 4tt83, 62 (Cal. 2006); Carafano v. Metrosplash.com B9 F.3d

1119, 1123-25 (9t@ir. Cal. 2003); Ben Ezra, Weinstein, and Co., Inc. v. Am. Online

Inc., 206 F.3d 980, 986 (10@ir. N.M. 2000). As the Ninth Circuit aptly noted Batzel

v. Smith 333 F.3d 1018, 1032 (2003), “The scope of immunity cannot turn on whether
the publisher approaches the selection process as one of inclusion or removal, as the
difference is one of method or degree, not substance.” Similarly, it does net matt
Defendants republished the alleged defamatory stateraritsther by email, website

post, or some other method. The point is that the Gawi&fandants—acted as re

publishers of another person’s information, and as such they are protected by the CDA.
Consequently, Section 230 stands as an absolute bar to every one of Plaintiff's claims
based on reader’'s comments.

VII. PLAINTIFF'S CLAIMS AGAINST NICK DENTON AND GABY
DARBYSHIRE MUST BE DISMISSED

Without pleading any facts to support his claims, plaih@$ named two officers

of Gawker Media, Nick Denton and Gaby Darbyshire, as defenddntger lllinois law,

15



however,[T]he debts, obligations, and liabilities of a limited liability company, whether
arising in contract, tort, or otherwise, are solely the debts, obligations, ariti¢sbof

the company. A member or manager is not personally liable for a debt, obligation, or
liability of the company solely by reason of being or acting as a member ageran

805 ILCS 180/10-10(a).

As Gawker Media is limited liability company, this statute clearly applies to
Denton and Darbyshire. Absent any specific allegations (which are not present in
Plaintiff's complaint), the alleged torts of the company cannot be magaralfted onto
its managers. Therefore, all claims against defendants Denton and Darpgskanally
should be dismissed.

CONCLUSION
For all the forgoing reasons defendants hereby pray that the court desitinss
and every count of the plaintiff's case, and award costs and fees, eQtatearbarring
Plaintiff from filing additional lawsuits without leave of the Court, and other seiosf

as the court should deem appropriate.
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Dated:New York, New York Respectfully Submitted,

January7, 2013
GAWKER MEDIA LLC, GAWKER
SALES, AAWKER
ENTERTAINMENT, GAWKER
TECHNOLOGY, NICK DENTON,
IRIS CARMON, GABY
DARBYSHIRE

By: /S/ _David Feige

One of their attorneys

David Feige
GISKAN SOLOTAROFF ANDERSON
& STEWART LLP
11 Broadway, Suite 2150
New York, NY 10004
T:212.847-8315
F: 646.520.3235
David@DavidFeige.com

Cc: Oren S. Giskan

GISKAN SOLOTAROFF ANDERSON
& STEWART LLP

11 Broadway, Suite 2150

New York, NY 10004
T:212.847-8315

F: 646.520.3235
ogiskan@gslawny.com
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CERTIFICATE OF SERVICE

Under penalties of law, | attest the following documents or items have baes lmeing

electronically served on all counsel of record for all parties on 1/7/13

Dated:New York, New York
January 7, 2013

David Feige

Oren S. Giskan

GISKAN SOLOTAROFF ANDERSON
& STEWART LLP

11 Broadway, Suite 2150

New York, NY 10004
T:212.847-8315

F: 646.520.3235
David@DavidFeige.com
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Chicago lawyer accused of harassing woman

By SANFORD J. SCHMIDT
FOOGL07-20 220748

EDWARDSVILLE — A Chicago lawyer arrested and charged last year
with criminal sexual assault, sexual abuse and untawful restraint now
faces charges of harassing his alleged victim and cyber stalking.

Meanith Huon, 39, was charged this week in Madison County Circuit
Court with harassment of a witness and cyber stalking.

He is accused of contacting his alleged victim of tast year via the
Internet and communicating indirectly with her in such a way as to cause
her emotional distress.

He also is accused of maintaining an Internet Web page or Web site to
harass the victim or an immediate family member.

After being arrested last year for allegedly forcing the victim to perform
sexual acts while driving on Interstate 55 in Madison County, he posted
$10,000 cash bond and went back o Chicago.

Authorities say Huon began posting comments directed at the alleged
victim, telling her he loves her and claiming that God wants them io be

fogether.

The postings include a wide variety of professions of love, along with religious references. As recently as July
17, he posted: "l haven't kissed anyone since you kissed me. | miss you. There’s nothing | can do about it. |
follow God's Commandments. | walk the line because | love you."

He also posted "10 reasons why I'd make a good husband for you." The No. 1 reason was listed as "God
brought us together.” The suspect also allegedly posted the words® "We'd have great kids. My brains. Your
iooks." ‘

Huon was arrested in early July 2008 after he allegedly forced a woman to have oral sex with him, fondied her
vaginal area and her breasts and refused to let her out of the car while driving on I-55 into Madison County.

The woman allegedly was lured over the Internet by the possibility of a job.

She told authorities she talked to Huon by telephone and got the impressioh that the job was promoting
alcohol sales in area taverns. She met Huon in downtown St. Louis, and he offered to drive her to a local
saloon to check out how the business was going.

However, they did not go to the tavern, and Huon instead allegedly sexually abused and assaulted her, Capt.
Brad Wells of the Madison County Sheriff's Department said last year. The woman eventually jumped out of
the car and contacted police.

Police found evidence on the most recent case by obtaining a search warrant for the company that operates
the Web site used by Huon. Once the evidence was obtained, Hucn again was arrested July 19, this time at
his home in Chicago, where he was being held Thursday in lieu of $75,000 bail.

Huon still is awaiting trial on the original Madison County charges, authorities said.
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dosuments related 1o evidence andior recoverad properties, .

PROPERTIES INFORMATION FOR  HUON, Meanith, NOT AVAILABLE IN THE AUTOMATED ARREST SYSTEM.

{The facts for probable cauge 1o arrest AND i substantiste the sharges includs, but ste not imited to, the fellowing)

LHUON turned himsetf in to Area Three Detectives accom panied by his attorney Kent Delgado. The vic’tim N
Fsigned cormplaints in that the offender who posed a5 Nick Kew, » cagtifityagent for William Moris inc,, fongiad Rer

breasts, butiocks and vagina during what was suppose to be an audition for theimovie Basic Instingt, HUON was advised of
his Constitutional Rights and invokad same. e
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 las LI
31
L BE00.00 UE.C

ond Dater 05 July 2011 1840 T |

Ype: Reacagnizance
Recelpt & 17565127

$1,000.00

Branch: 262 2452 W BELMONT - Room
- (Court Sgt Handle? No
Initial Court Date: 28 July 2011

Branch; 262 2452 W BELMONT - Room
. ocket #
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Chicago ¢ ‘epartment - ARREST Report

| hereby daciare snd affiren, under panal

ty Of parjury, that the acts etted heralty are scourate o the best of my
wfosmation andfor beliet,

221103 HEALY, B E (PCOM240) 05 JUL 2011 1623
T i

1t Arresting Cfoar: 21117 LA PALERMO, KA {PCOE4R4)
2nd Arresting Officar: #21103  HEALY, B E (PCOM240}

Approval of Probable Cause | #2587

\ -MAGRUDER, 1 G (PCORO76) 05 JUL 2011 16736
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olding Facility: Distriet 0 kuip I Time Last Foq:
Racoived in Lockup: 05Jduly 204+ 1648 Titne Cailed:
Prints Taken: 05 July 2041 1gs2 Cell & 3.5
Palmprints Taken: Yes _ |
Photograph Takern: 05 July 201t 18:54
Relessed from Lockup: 05 Jily 2014 18:12

Transpart Betails ; 190
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is there abvipus pain or injury?

is there obvipus signg of Infection? i

inder the Influence of afcoholitugs? i

Signs of aicoholdruy withdrawal? .' |

Appears to be despondent? o g i
|

Presantly taldng medication’

{f fernaielars you pregnantt

First time ever been arrested”
Attempted suicidelserions harm?
Serious medizal or mentat probiema’?

Appaars to ba irrational? AFe you receiving trastrment?

Carrying madication?

ey
Name . REFUSED

Ros: . Boat:

RO VISITORS LOGSED
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DOES NOT APPLY TO THIE ARREST

#16088 ESCAMILLA, V J (PEGUO24)
#19679 KuBON, R 5 (PLOKE53)
#16005 ESCAM%LLA,VJE:(PCGUQM}

Final Approval of Charges :  #267  (AGRUDER, 4 G(PLOB)7E)

05 JUL 2014 17-47
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