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DOCKET ENTRY TEXT:

Plaintiff's motion for leave to file his complaiim forma pauperis [3] is granted. The court assesses an injtial
partial filing fee of $10.00. The trust fund officer aaiRtiff's place of confinement is authorized to make
deductions from Plaintiff's trust fur@ccount in accordance with this ord&aintiff's complaint, however, i
dismissed without prejudice to Plaintieking to raise his claim in state court. The case in this court is clpsed.
The court does not issue a strike pursuant to 28 U.S.C. § 1915(g) for its dismissal of this case.

M [For further details see text below.] Docketing to mail notices

STATEMENT

Plaintiff, Ernest L. Brown, an inmate at the Westhiinois Correctional Centehas filed a civil right
complaint pursuant to 42 U.S.C. § 1983. He names @enbents Target Outlet Store and two of its sectjirity
officers, whose names Plaintiff does not know. Hegalithat on December 28, 2010, the security officersflused
excessive force against Plaintiff when apprehendinguipiom the belief that he was shoplifting. Plaintiff stjtes
that the security officers broke both his wrist and jaw.

The court finds that Plaintiff is unable to prephg filing fee and grantsis motion to proceeith forma
pauperis. The court assesses an initial partial filing fegld.00. The inmate trust account officer at the Wegtern
lllinois Correctional Center is authorized to dedwehen funds are availabléhe partial filing fee fro
Plaintiff's trust fund account and forwaitdo clerk of court. After paymeiwof the initial filing fee, the trust fun
officer shall collect monthly payments from Plainsffaccount in an amount equal to 20% of the precdding
month’s income credited to the account. Monthly paymemad be forwarded to éhclerk of court each ti
the amount in the account exceeds $10 timilfull $350 filing fee is paid. Albayments shall be sent to the
Clerk, United States District Cout19 S. Dearborn St., Chicago, IL 60604 Jtor, and shall clearly identi
Plaintiff's name and the case number assigned to thamaPtiaintiff shall remain responsible for the filing fige,
and officials at the Western lllinois prison shall notify transferebaaiies of Plaintiff's obligation and a
outstanding balance if Plaintiff is transferred.

Although Plaintiff may proceeiah for ma pauperis, preliminary review of his complaint reveals that it fai

review of an inmate’s complaint amgsmiss the complaint, or any claim therein, if the complaint or cl
frivolous or malicious, fails to stata claim on which relief may be gratit@r seeks monetary relief againgt a
defendant who is immune from such relief).

(CONTINUED)
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STATEMENT

Plaintiff alleges that department store securifycers used excessive force against him. The u{

e of

excessive force by a private individuagwever, does not state a claim in federal court. To state a claimjunde

the Civil Rights Act, 42 U.S.C. § 1983dafendant must have both acted undéoroof state law, i.e., be a ste
actor, and must have vio&at a constitutional righBurrell v. City of Mattoon, 378 F.3d 642, 647 (7th Cir. 2004
In this case, Plaintiff is not suing a state officer, instead, a private individual. Department store sec
personnel are not considered state act@s Wade v. Byles, 83 F.3d 902, 905-906 (7th Cir.1996). Pri
individuals are not liable under § 1983 unless they conspire with a state ldagbes v. Meyer, 880 F.2d 96
972 (7th Cir. 1989). Plaintiff's claim afiolence by the department store sé@guwfficers thus does not give ri
to a civil rights claim under § 1983.

Apart from 8 1983, this court may address Plaintiffralanly if the court has diversity jurisdiction pursu
to 28 U.S.C. 8§ 1332(a). Under § 1332(a), federal jurismiotixists to hear state claims where the plaint
diverse (resides in a different state) from each defendant and the amount in controversy exceeds
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Plaintiff's complaint does not indicate that he and therdidats reside in different states. Diversity jurisdicfion

thus does not exist to allow this court to hear Plaintiff's claims.

For these reasons, even assuming that Plaintiff's aibegaare true, he has not stated a claim actiofjable
in federal court. He may be able to file his claims in state court, but his complaint cannot proceed herg.
Accordingly, the court dismisses Plaintiff's complaifaintiff’'s case is terminated. Because it appgars

that Plaintiff simply filed this case in the wrong couhe dismissal by this court shall not count as o
Plaintiff's three allotted dismissals under 28 U.S.C. § 1915(g).

If Plaintiff wishes to appeal this dismissal, he mi&yd notice of appeal withighcourt within thirty day
of the entry of judgment. Fed. R. App. P. 4(a)(4). If he seeks leave to prodeeda pauperis on appeal, hi
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motion should set forth the issues Rtdf plans to present on appe&kee Fed. R. App. P. 24(a)(1)(C). The coprt

a)

advises Plaintiff that, if he chooses to appealwhiebe responsible for pagg the $455 appellate filing fe
irrespective of the outcome of the appéalansyv. llinoisDept. of Corrections, 150 F.3d 810, 812 (7th Cir. 199
Furthermore, if the appeal is found to be non-meats, he may accumulate ails¢ under 28 U.S.C. 81915(
The accumulation of three strikes under § 1915(g) preventsitiy an action in federal court without prepay
of the filing fee unless the inmate is in imminent danger of serious physical Begr8.1915(9).
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