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INTHE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CAROL DIANE GRAY and STRATEGIC )
RESEARCH CONSULTING, INC., )
Plaintiffs,
V. No. 11 cv 3269

UNITED STATES OF AMERICA, Judge Sharon Johnson Coleman

N N N N N

Defendants. )

M emorandum Opinion and Order

Plaintiffs Carol Gray and Strategic Researamslilting, Inc. (collectively “Gray”) filed a
four count Second Amended Colaipt on January 16, 2012, allegiviolations of the Internal
Revenue Code, 26 U.S.C. 88 7422, 7432, 7433. Themgoeat moves to dismiss the complaint
pursuant to Federal Rule of Civil Procedure 12(b)(1), 12(b)(®)12(b)(6) on the basis that this
Court lacks subject matter jurisdiction since ttheted States has not wad sovereign immunity
and Gray has failed to state a claim upon whiief can be granted. For the reasons stated
herein, the Court grants the motion.

Background

The relevant factual background is reproduicere from this Court's December 16, 2011
Order dismissing the First Amended Complaint. During Grdivorce proceedings in the 1990s,
it came to light that her ex-husimhallegedly failed to file and pdederal income tax for several
years including 1992 through 1995, some of thesg/aaissue in the present litigation. Gray
alleges that she paid installments on hetbilixtor the years 1992 to 1995 until receiving a letter
from the IRS on October 8, 1997, in response tadmuest for an installment plan. The letter

stated that the IR®arit consider an installment agreem for you because our records show
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you dorit owe anything on this accouhfhe letter further stat¢bat, due to her ex-husband
Steven Gra\g bankruptcy proceeding$a]ll collection activitiesare currently suspendédsray
believes the letter indicated that her tax arrezsd@d been dismissed. Gray alleges that she
showed the October 8, 1997, letter to IRS agents and that they ignored the letter and thus the
process was unfair and lacked impartiality. Graggas that she was threaed with perjury for
asking to amend her 1992 through 1995 tax retu@mnay alleges that Appeals Officer
Zimmerman told her in June 2000, that Gnayuld receive relief from penalties for 1992 through
1995, but in the Appeals Officsrfinal decision she was denied relief.

Gray claims that she significantly overgdier taxes for the years 1996 through 1999 and
the IRS owes her a refund. She further explains that she did not file timely returns for 2001,
2002, 2003, and 2004 because she had to pay hsrcadiege tuition and incurred significant
failure to file penalties for those years.

Gray alleges that in 2007 Revenue Offielmlcomb promised her that no further lien
would be placed on her properteeslong as Gray complied with the payment schedule, but a
month later five additiorldiens were placed on Graybusiness property. Gray claims that the
tax liens have ruined her credit and she has @mong other things, money, equity in her home,
and business opportunities.

In 2009, Gray underwent an audit foethpears 1992 through 1995. Gray alleges that
significant changes were made to her tax retfionthose years, resulting in an increase in
liability. On November 16, 2011, Gray filed amaidistrative claim for the determination of her
tax liabilities for the years assue in the Second Amended Complaint. (2d Amend. Compl. at

140).



Legal Standard

Rule 12(b)(1) requires dismissal of claimger which the federal court lacks subject
matter jurisdiction. Fed. R. Civ. P. 12(b)(1). Jurisdiction is‘geaver to decideand must be
conferred upon the federal cour.re Chicago, Rock Island & Pacific RR. Co., 794 F.2d 1182,
1188 (7th Cir. 1986). In reviewing a Rule 12(B)fdotion, the Court may consider additional
materials beyond the complaint to determine whether subject matter jurisdictionS=eists.
United Phosphorus Ltd. v. Angus Chem. Co., 322 F.3d 942, 946 (7th Cir. 2003) (en banc). A
plaintiff faced with a 12(b)(1) motion to disss bears the burden of establishing that the
jurisdictional requirements have been nsee Western Transp. Co. v. Couzens Warehouse &
Distributors, Inc., 695 F.2d 1033, 1038 (7th Cir. 1982)

A motion to dismiss tests the legal sufficigraf the complaint. See Fed. R. Civ. P.
12(b)(6);Gibson v. City of Chicago, 910 F.2d 1510, 1520 (7th Cir. 1990) (quotimgad Assocs.,
Inc. v. Chicago Hous. Auth., 892 F.2d 583, 586 (7th Cir.1989)). In the context of a motion to
dismiss, the Court accepts all well pleadedgait®mns as true, views them in the light most
favorable to the plaintiff, and draws all reaable inferences in favor of the plaintBonte v.
U.S Bank, N.A., 624 F.3d 461, 463 (7th Cir. 2010). Although the bar to survive a motion to
dismiss is not high, the complaint must allegifigent factual matter, accepted as true to state a
claim for relief that is plausible on its fadshcroft v. Igbal, 129 S. Ct. 1937, 1949, 173 L. Ed.
2d 868 (2009) (quotingell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 L.
Ed. 2d 929 (2007)).

Discussion
The government moves to dismiss Gragtams for negligence on the part of IRS

officers in the collection of her taxes assed for tax years 1992 through 1995 (Count 1), the



placement of a lien on her property relatinge years 2001, 2003, and 2004 (Count Il), refund
stemming from an alleged overpaymentttor years 1996 through 1999 (Count Ill), and the
2009 audit of Gray’s tax returns from 1992ough 1995 (Count VI). The government argues
that it has not waived sovegai immunity and that Gray faite state a claim upon which relief
can be granted.

Generally, the United States maintaingereign immunity against civil suits unless
Congress expressly waivesUmnited Satesv. Nordic Village, Inc., 503 U.S. 30, 34 (1992).
Under 28 U.S.C. § 1346(a)(1), a district court daginal jurisdiction in “[a]ny civil action
against the United States for the recovergmof internal-revenuetaalleged to have been
erroneously or illegally assessed or collectgdiny penalty claimed to have been collected
without authority or any sunllaged to have been excessein any manner wrongfully
collected under the internal-revenue laws.” Whestatute provides for a specific consent to suit,
“the limitations and conditions upon which the Government cdaagerbe sued must be strictly
observed and exceptions therare not to be implied’ane v. Pena, 518 U.S. 187, 192 (1996)
(quotingLehman v. Nakshian, 453 U.S. 156, 161 (1981)). The burden is on the plaintiff to
establish that the government consents to be sued in thi<See Whittle v. United Sates, 7 F.3d
1259, 1261 (6th Cir. 1993). Here, Gray is seghkob sue the government pursuant to sections
7433, 7432, 7420f the Internal Revenue Code thereftiis Court will examine Gray’s Second
Amended Complaint to determine whether althad conditions and liitations on which the
government consents to be suedhiose provisions have been met.

1. Count | and Count IV (Section 7433)
Gray brings both Count | ar@ount IV of the Second Amended Complaint pursuant to 26

U.S.C. 8§ 7433. In Count |, Gray alleges thaioauas IRS officers acted negligently and recklessly



in seeking collection of an assessment&x years 1992 through 1995. In Count IV, Gray
alleges that in May and June of 2009 the IRBdticted an illegal audit of her tax returns from
tax years 1992 through 1995, which she became aware of on May 15, 20009.

Section 7433(a) authorizes suits againsgihernment in connection with collection of
federal income tax. Section 7433(d) providestfwee limitations on such suits, including
exhaustion of administrative redies and that suits may bertlught only within 2 years after
the date the right of action accrues.” 26 \C.8 7433(d)(1),(3). The government argues that
Counts | and IV meet neither of these limitations.

In order to exhaust administrative remedtestaxpayer must file an administrative claim
and may not file a civil action ithe district court before the eanliof the following dates: the
date the decision is rendered onaaministrative claim or the t&six months after the date an
administrative claim is filed unless the administaclaim is filed within the last six months
before the expiration of the two year statutéinoftations in which case a civil action may be
filed at any time. 26 C.F.R. §301.7433-1(d).

Here, Gray filed her administrative claon November 16, 2011. She does not allege in
her complaint that the governmeandered any decision on her cli thus Gray should not have
filed a civil action until May 16, 2012. Gray fdehe instant action on May 16, 2011, before ever
filing an administrative claim. Therefore, Griags failed to exhaust her administrative remedies,
unless she filed this action within six monthgtwé expiration of the statute of limitations.

Civil actions brought pursuant to section 7433 must be filed within two years of the date
the cause of action accrues. 26 U.S.C. 8§ 7433(d)(®)er this section, a cause of action “accrues

when the taxpayer has had a reasonable opportoniigcover all essential elements of a

! Gray asserts in her Brief in Opposition to the MotioDigmiss that the IRS denied her administrative claims on
February 29, 2012.



possible cause of action.” 26 C.F.R. §301.7433-1jgH2re, Gray filed her original complaint
on May 16, 2011; therefore, in order to be tiynéler cause of action must not have accrued
before May 16, 2009. Gray’s November 16, 2Cddministrative claim raised four bases for
seeking relief: (1) an illegal audit on May %09, and June 23, 2009C(aim 1”); (2) notices
from the IRS regarding abatement of penalti@®d November 16, 2009 (“Claim 27); and (3) a
pending Tax Court case (“Claim 37); (4) a letteam the IRS dated October 8, 1997, that Gray
alleges states that for a joint-account with then-husband “there@no outstanding arrearages
for 1992 through 1995” (“Claim 47).

With respect to the audits on May 15, 2088d June 23, 2009, the government argues
that because Gray admits skecame aware of the audit on May 15, 2009, the statutory period
expired on May 15, 2011, months before theimistrative claim and the Second Amended
Complaint were filed. Inexplicably and withocamithority, the government calculates the statutory
time period from the filing of the Second Amendg&aimplaint rather thathe original complaint.
The government does not argue that the Seéoneinded Complaint is so different from the
original complaint that the allegations do ndate back. Nevertheless, Gray admits that she
became aware of the audit on May 15, 2009; thesefwer claims arising from that audit are
untimely.

Gray’s second claim involves several nes from the IRS regarding abatement of
penalties pursuant to 26 U.S.C. § 6404 dated Mbvee 16, 2009. The letters attached to the
administrative claim show the balances dae owing for tax years 1992 through 1995. Gray
appears to take issue with the assessment arfuhbse years. The letters specifically state
that the penalty amounts have been reduceesiponse to Gray’s request and the itemization

reflects credits to her account. To the extent @raly is seeking to challenge the assessment of



taxes for the years 1992 through 1995, such end&not viable under section 7433, which is
limited to unauthorized collection actionTo be sure, 8 7433 providés a ‘civil action’ only

for damages arising from the ‘collection’ of tax@ot for damages arising from the investigation
and determination of tax liability Judicial Watch v. Rossotti, 317 F.3d 401, 411 (4th Cir. 2003).

Gray’s third administrative claim referster pending Tax Court case related to tax years
1992 through 1995. Gray is the petitioner in hex Taurt collection due process case and thus it
is not a “collection action” teen by the IRS that could Iseibject to a civil action brought
pursuant to section 7433 and Gray makes no allegation of statutory violation by the Tax Court,
only that she is challenging thesessment of taxes and arrearages.

Similarly, Gray’s fourth claim is a cHahge to the assessment of taxes. Though not
expressly incorporated into h&dministrative Claim, Gray included the “Eppler” letter as an
attachment. Gray repeatedly refers to the letter as evidenh#atves no taxes for the years
1992 through 1995. Indeed, the letter states, “Wé# cansider an installment agreement for you
because our records show you don’t owe anytbmthis account.” However, it goes on to state
that, “[yJour account is being hdled by our Special Procedundsit in our Chicago District
Office due to bankruptcy proceeds begun by Mr. Steven Gray May 12, 1997. All collection
activities are currently suspended.” The inclusiothef letter with her Administrative Claim as
well as in the allegations in her Second Awhed Complaint further indicates that Gray is
seeking to challenge the assessment of txdhe years 1992 through 1995 rather than damages
resulting from the collection of those taxes. Eifgaray could assert claims based on this letter
under section 7433, by her own admission the gonem resumed collection activities against
her in 2007 for tax years 1992 through 1995. Sineedsth not file her complaint here until 2011,

any claim arising from the supposed abatement of her taxes by the letter would be untimely.



Accordingly, this Court dismisses Count | and Count IV with prejudice for failure to exhaust
administrative remedies and for failurestate a claim upon which relief can be granted.
2. Count Il (Section 7432)

Count Il of the Second Amended Comptasbrought pursuant to 26 U.S.C. § 7432.
Gray alleges she received a letter on Mdr@h2007, regarding tax years 2001, 2003, and 2004.
The government placed a lien on Gray’s propdgsay alleges that IRS Officer Barbara
Holcomb negligently, recklessly or intentionallydd@ray that an “O#r in Compromise” was
being discussed and therefamgy hearing to contest the lien was premature. (Second Am.
Compl. 1 156).

Section 7432 provides for a civil cause of action if any officer or employee of the Internal
Revenue Service knowingly, or byason of negligence, fails telease a lien under section 6325
on property of the taxpayer. 26 U.S8 7432(a). Section 6325 states that the Secretary shall
issue a certificate of release of any lien imposedt véspect to any internal revenue tax not later
than 30 days after the day on which the liabiktgatisfied or lega}l unenforceable, or a bond is
accepted. Plaintiffs seeking damages undei@se¢432 must exhaust administrative remedies
and file the complaint in the digt court within two years of accrual of the cause of action. 26
U.S.C. § 7432(d)(1) and (3).

Here, Gray fails to allege otherwise suggest that an adretrative claim related to these
allegations was ever filed. Gray’s administratclaim from November 16, 2011, clearly states
that the allegations therein are pursuant ta@@d¥433. Moreover, Gray’allegations regarding
the lien on her property are not included in heniaistrative claim. Accordingly, this Court
finds that Gray has failed to exhaust her admiaiste remedies and Courtmust be dismissed

with prejudice.



3. Count Il (Section 7422)

In Count Il of her Second Amended Comptai@ray alleges that based on her amended
tax returns for 1996 through 1999 that she filed imilAy 2009 she is entitled to a refund for
overpayment. The government moveslismiss Count Il on the basis that the request for refund
is untimely because she did not filer amended returns within && years of the original returns
or within two years of her last payment.

Section 7422 provides that “[nfuit or proceeding shall be maintained in any court for
the recovery of any internalwenue tax alleged to have bemmoneously or illegally assessed or
collected, or of any penalty ctaed to have been collected hout authority, or of any sum
alleged to have been excessive or in angmeawrongfully collected, until a claim for refund or
credit has been duly filed with the Secretary, aditg to the provisions of law in that regard,
and the regulations of the Setary established in pursuancerdof.” 26 U.S.C. § 7422(a). The
government assumes in its motion that therated returns filed in April 2009 were claims for
refund from the years 1996 through 1999.

The government asserts that Gray’s amdnééurns were untimely claims for refund
under section 6511(a). Section 651 K&es that a claim for refund must be filed within three
years of the filing of the original return, two years from the time the taxes were paid,
whichever is later. For tax year 1996, Gray fiteat original return on November 3, 1997, and
made her last payment on November 10, 188tefore her April 2009 claim for refund was not
submitted within three years of her original raetor within two yeargérom the time the taxes
were paid. For tax year 1997, Gray filed hegioal return on April 26, 1999, and made her last
payment on May 12, 1999, therefore her ARED9 claim for refund was not submitted within

three years of her original retuon within two years from thertie the taxes were paid. For tax



year 1998, Gray filed her original return onrAd7, 2000, and made her last payment on May
11, 2000, therefore her April 2009 claim for refumas not submitted within three years of her
original return or within twgears from the time the taxes were paid. For tax year 1999, Gray
filed her original tax return on November 2000, and made her last payment on May 27, 2001,
therefore her April 2009 claim for refund was sabmitted within three years of her original
return or within two years frorthe time the taxes were paidc@rdingly, this Court finds that
Gray’s claim for refund in April 2009 for xayears 1996 through 1999 is untimely pursuant to
section 6511(a).

Gray argues in opposition that the claim fefund are timely pursuant to section
6532(a)(1). That section states, “[n]o suit or proceeding under section 7for the recovery of
any internal revenue tax, penalor other sum, shall be beghefore the expiration of 6 months
from the date of filing the claim required under such section unless the Secretary renders a
decision thereon within that time, nor after éxpiration of 2 years from the date of mailing by
certified mail or registered mail by the Secretarthtaxpayer of a notice of the disallowance of
the part of the claim to which the suitfmoceeding relates.” 26 U.S.C. 8§ 6532(a)(1).

Here, Gray filed her complaint within tw@grs of the IRS’s denial of her claims for
refund. For tax year 1996, the IRS denied haintlon July 6, 2009. For tax year 1997, her claim
for refund was denied on July 20, 2009. For taaryl998, the last entry of payment is on May
11, 2000. For tax year 1999, the IRS derdy’s claim for refund on September 28, 2009.
Therefore, the situation here is that Gsagtaims for refund for tax years 1996 through 1999
were untimely under section 6511(a), but the irtdtamsuit was not untimely based on when the
government disallowed her claims under seci®82(a)(1). Since seot 7422(a) prohibits the

filing of suits before the taxpayer files a aefor refund and Gray’s claims for refund were

-10-



untimely, this Court could dismiss Count Il trat basis alone. However, even if this Court
were to allow it to proceed, Gray cannabye any damages because pursuant to section
6511(b)(2)(B), when a claim for refund is not fileithin three years, the refund is limited to the
amount paid in the two years immediatelggeeding the claim for refund. 26 U.S.C. §
6511(b)(2)(B). Gray did not makany payments in the twgears prior to submitting her
amended returns in 2009, therefore even if Gnagrpaid she is not entitled to any refund.
Accordingly, this Court dismisses Count Ill with prejudice.

4. Srategic Research Consulting, Inc.

Lastly, the government moves to dismissrokaillegedly brought doehalf of Strategic
Research Consulting, Inc. There are nogalt®ns in the Second Amended Complaint that
suggest injury to Strategic ResglaiConsulting, Inc., only injurto Gray. Gray’s status as the
principal and owner of Strategitesearch Consulting, Inc., issurfficient by itself to maintain
claims against the government on the corpgultmtiff's behalf. Paintiff cannot amend her
complaint by argument in her briHarrell v. United Sates, 13 F.3d 232, 236 (7th Cir. 1993).
This Court dismisses the Second Amended Coimiphéth respect to the corporate plaintiff
Strategic Research Consulting for failurestate a claim pursuant to Rule 12(b)(6).
Conclusion

Based on the foregoing, the government’s oroto dismiss is granted. Gray’s Second
Amended Complaint is dismissed with prejudice.
IT IS SO ORDERED.

Date: September 4, 2012 :l { ( M

Entered:
Sharon Johnson Coleman
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