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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TECNITOYS JUGUETES, S.A,, )
Paintiff, ;

V. )) Case No. 11 CV 3731
DISTRIBUTOYS.COM, INC. and RONNIE )) Honorable Joan B. Gottschall
GOLDFINGER, )

Defendants. ))

MEMORANDUM OPINION AND ORDER

Tecnitoys Juguetes, S.A. (“Tecnitoys”), a toy car manufacturer, filed this breach of
contract suit against its distrilmwt Distributoys.com, Inc. (“Disbbutoys”), and its distributor’s
president, Ronnie Goldfinger (collectively, the “deflants”), alleging thahe defendants failed
to pay for toy cars Distributoys sold on Tecnitoys’ behalf and refused to return toy cars
Tecnitoys entrusted to Distribayts. Tecnitoys alsancludes counts algng conversion and
requesting injunctive relief. Before the coigtTecnitoys’ motion for a temporary restraining
order that would: (1) enjoithe defendants from (a) solicitirgples of the toy cars, or (b)
disposing of the toy cars or any proceeds froengdale or other disposition of the toy cars, and
(2) direct the defendants to return the toy dar3ecnitoys. For the reasons that follow, the
motion is granted in part and denied in part.

l. L EGAL STANDARD

“The standards for issuing temporary restraining orders are identical to the standards for
preliminary injunctions.” Long v. Bd. of Educ., Disi28 167 F. Supp. 2d 988, 990 (N.D. Ill.
2001) (citingBernina of Am., Inc. v. Fhion Fabrics Int’l, Inc, No. 01 C 585, 2001 WL

128164, at *1 (N.D. Ill. Feb. 9, 2001)). Thus, to obtain the temporary restraining order it has
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proposed, Tecnitoys must show that: (1) it is yikiel succeed on the merits, (2) it is likely to
suffer irreparable harm without the temporary naetng order, (3) thdarm it would suffer is
greater than the harm that the temporary rigsiiga order would inflit¢ on the defendants, and
(4) the temporary restraining order is in the public interdstige v. Quinn612 F.3d 537, 546
(7th Cir. 2010) (setting forth the requinents for a preliminary injunction) (citing/inter v.
Natural Res. Def. Council, Inc555 U.S. 7, 129 SCt. 365, 374 (2008)St. John’s United
Church of Christ v. City of Chi502 F.3d 616, 625 (7tir. 2007)). “Howstrong a claim on the
merits is enough depends on the balance of hahmsnore net harm an injunction can prevent,
the weaker the plaintiff's claim on the mertan be while still supporting some preliminary
relief.” Hoosier Energy Rural Elec. Coop., Ine. John Hancock Life Ins. Cdb82 F.3d 721,
725 (7th Cir. 2009) (citingcavel Int'l, Inc. v. Madigan500 F.3d 544 (7th Cir. 2007), airl
Scouts of Manitou Council, Inc. @irl Scouts of the U.S., In&649 F.3d 1079 (7th Cir. 2008)).
. ANALYSIS

A. Goldfinger

As an initial matter, Tecnitoys has failed to shiwat it is reasonably likely to succeed on
the merits against GoldfingerSee Mazurek v. Armstron$20 U.S. 968, 972 (1997) (“It
frequently is observed that agfiminary injunction is an exaiordinary and drastic remedy, one
that should not be granted unless the movagt,a clear showingcarries the burden of
persuasion.” (quoting 11A C. Wright, A. Miller, & M. Kanegb. PRACTICE & PROCEDURE
§ 2948 (2d ed. 1995) (emphasis added; footnotmeisted))). Tecnitoys names Goldfinger as a
defendant only in its conversion and injunctive ffetieunts. In lllinois, “[tjo prove the tort of
conversion, a plaintiff musdstablish that he or she: (1) hedight to the conwéed property; (2)

had an absolute and unconditional right to its immediate possession; (3) demanded its possession
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from the defendant; and (4) tdefendant wrongfully and withoatuthorization assumed control,
dominion, or ownership over the propertyMeyer v. Dep’t of Pub. Ajd392 Ill. App. 3d 31, 36
(lI. App. Ct. 2009) (citingCruthis v. Firstar Bank, N.A.354 Ill. App. 3d 1122 (lll. App. Ct.
2004)). Even assuming that Tecnitoys can satis¢ first three prongs of the test, Tecnitoys
fails to offer any evidence that Goldfingersased control, dominion, or ownership of the
property as an individual and not migras an officer of DistributoyS. In addition, Tecnitoys
fails to offer any evidence that would allowighcourt to pierce the corporate veil to reach
Goldfinger? Since Tecnitoys cannot shdhat it is likely to succeed against Goldfinger on the
conversion count, it cannot showvatht is likely to succeed amst Goldfinger on the injunctive
relief count since success on the masgtan element of injunctive reliefSee Old Republic Ins.
Co. v. Employers Reinsurance Corp44 F.3d 1077, 1081 (7th Cir. 1998) (“Before a court may
award permanent injunctive relief, a party must demonstrate (1) it has succeeded on the merits;
(2) no adequate remedy at law exists; (3) tlwing party will suffer irr@arable harm without

injunctive relief; (4) the irrepable harm suffered without jumctive relief outweighs the

! For its conversion count against Goldfinger, Tecnitdieges that Goldfinger “as an officer of Distributoys

. . . actively participated when Distributoys took possession of the inventory, and was involved when Distributoys
refused to return Tecnitoys’ inventory.” (Compl. 1 34-35.) This is notigh to show a likelihood of success
against Goldfinger as an individual.

2 “Veil-piercing is an equitable remedy governed by state lakaborers’ Pension Fund v. Lay-Com, Inc.

580 F.3d 602, 610 (7th Cir. 2009). “In determining which state’s law applies, the amkstttothe choice-of-law
provisions of the forum state, here lllinoisKellers Sys., Inc. v. Transp. Int'l Pool, Ind&72 F. Supp. 2d 992, 999

(N.D. lll. 2001) (citingKlaxon Co. v. Stentor Elec. Mfg. C@13 U.S. 487, 496 (1941)). “llinois follows the
internal affairs doctrine as its cleerof-law principle in cases allegingnpropriety of corporate governanceld.

(citing Bagdon v. Bridgestone/Firestone, In816 F.2d 379, 382-83 (7th Cir. 1998gulman v. Kritzer38 Ill.2d

101 (1967), and the Restatement (2d) of Conflicts of Law 8§ 301-10). “Under the internal affairs doctrine the
substantive law of the state of incorporation govermg.’{(citing Heyman v. Beatrice CoNo. 89 C 7381, 1995 WL

151872 at *6 (N.D. lll. April 3, 1995)). Distributoys é&sDelaware corporation. “Delaware law permits a court to
pierce the corporate veil of a company ‘where there is fraud or where [it] is in fact a mere instrumentality or alter
ego of its owner.” In re Broadstripe, LLC444 B.R. 51, 102 (Bankr. D. Del. 2010) (quoti@gyer v. Ingersoll

Publ'ns Co, 621 A.2d 784, 793 (Del. Ch. 1992)). “To prevail on an alter ego claim under Delaware law, a plaintiff
must show (1) that the companies ‘operated as a single economic entity’ and (2) that an ‘overall element of injustice
or unfairness ... [is] present.”Harper v. Del. Valley Broad., Inc743 F. Supp. 1076, 1085 (D. Del. 1990).
Tecnitoys has not presented evidence that Goldfinger andbDislys operated as a single economic entity or that it

is unfair not to hold Goldfinger liable for Distributoys’ actions.
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irreparable harm the nonprevailingarty will suffer if the injunton is granted; and (5) the
injunction will not harm theublic interest.” (citingAmoco Prod. Co. v. Vill. of Gambg#80

U.S. 531, 546 n.12 (198MILRB v. Electro-Voice, Inc83 F.3d 1559, 1567 ¥ Cir. 1996), and
Roland Mach. Co. v. Dresser Indus., .In¢49 F.2d 380, 386-88 (7thrCiL984)). As a result,
Tecnitoys’ motion for a temporargestraining order is denied insofar as Tecnitoys seeks to
enjoin Goldfinger.

B. Distributoys

Whether Tecnitoys has made a sufficient showiag it is likely to succeed on the merits
of its claims against Distributoys is a closguestion. The court has already set forth the
elements of a conversion claim in lllinois. H& elements of a breach of contract claim under
lllinois law are: (1) the existee of a contract, §2the performance oits conditions by the
plaintiff, (3) a breach by the defendant, and (4) damages as a result of the brsactSafety
Cas. Ins. Co. v. City of Waukegar F. Supp. 2d ----, 2011 W830763, at *30 (N.D. Ill. Mar.

3, 2011) (citingRoberts v. Adkins397 Ill. App. 3d 858866-67 (lll. App. Ct. 2010)). “A party’s
‘failure to comply with a duty imposed kilie contract gives rise to the breachld. (quoting
Gallagher Corp. v. Rus809 Ill. App. 3d 192, 199 (lll. App. Ct. 1999)).

It is undisputed that: (a) Distributoysccepted delivery of the toy cars even though
Distributoys did not place anaer for toy cars, (b) Distributoyasked Tecnitoys to pay for the
cost of handling and storing the toy car&) Distributoys fulfilled oders of toy cars for various
retailers and end-users, and (d) DistributoysseduTecnitoys’ request that Distributoys return

the toy cars. (Decl. dRonald E. Goldfinger 1 4, 13, 19, 21Notably, Distributoys does not

3 In his declaration, Goldfinger sta, “the logistics requirements for handling and storage of the inventory

have been expensive and have drained Distributoys|[’] resources . . . Distributoys has sought paymentdstshese
...." (Decl. of Ronald E. Goldfinger 1 19.)
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contest Tecnitoys’ assertion that Tecnitoysvaals retained control over how Distributoys
disposed of the toy cars — whether by distifiy the toy cars through channels approved by
Tecnitoys (e.g. by fulfilling orders made with onliretailers) or by fulfiling orders arranged by
Tecnitoys itself. (Decl. of Charles A. Ehredt@]L4-15.) Distributoys ab represented in open
court that it is in financial distress (in the ntidé a controlled liquidatio at the direction of its
bank, the Community Bank of Oak Park River Fo(@s¢ “Bank”); inded, the Bank has a lien
on all of Distributoys’ assetsSeeDecl. of Goldfinger § 20). In addition, it is undisputed that
Distributoys has not paid for the toy cars.

Tecnitoys argues that these undisputed faatgest that the arrangement it had with
Distributoys is a bailment. In lllinois, “[a] llanent is the delivery of property for some purpose
upon a contract, express or implied, that afterghirpose has been fulfilethe property shall be
redelivered to the bailor, or otherwise dealthamaccording to his directions, or kept until he
reclaims it.”” Robledo v. City of Chi--- F. Supp. 2d ----, 2011 WL 1303384, at *11 (N.D. IIl.
Apr. 6, 2011) (quotinddm. Ambassador Cas. Co. v. City of CRD5 Ill. App. 3d 879, 884 (llI.
App. Ct. 1990)). Distributoys, ondlother hand, contendsat their arrangement was a “sale or
return”, which the Uniform Commercial CodeJCC”) (which lllinois has adopted) defines as
an arrangement in which “delivered goodsynise returned by the buyer even though they
conform to the contract” and “the goods are deddegprimarily for resale.”810 Ill. Comp. Stat.
5/2-326(1) (2001). Importantly, “goods held on sadeeturn are subject to [the claims of the
buyer’'s creditors] while in the lyer's possession.” 810 Ill. @ap. Stat. 5/2-326(2) (2001).
Distributoys argues that its creditor, the Banks halien on the toy cars that takes precedence
over any interest Tecnitoys may hameer either the toy cars or any proceeds from the sale of the

toy cars. Alternatively, Distridoys argues that the arrangemesais a consignment, which the
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UCC (as effective in 2008) defideas certain transactions “iwhich a person delivers goods to a
merchant for the purpose of sale” and wh#re merchant “is not generally known by its
creditors to be substantially engaged in sgllihe goods of others.” 810 Ill. Comp. Stat. 5/9-
102(a)(20) (2002). However, it seems unlikely ttieg arrangement fitthe description of a
consignment where Distributoys acknowledges thet & distributor in the habit of selling the
goods of others. (Decl. ofdRald E. Goldfinger 1 3-4.)

Unfortunately, some of the facts the pastipoint to are not helpful since they are
consistent with either position. For examplee fact that Distributoys accepted delivery of the
toy cars could be a bailment or a “sale or retur@hly two facts weigh ifiavor of one side over
the other: first of all, if Teatoys had sold the toy cars to Distributoys, then Tecnitoys likely
would have relinquished control over the toy camgl would not have had the ability (for years
after the purported sale) to direct Distributag<ulfill orders Tecnitoys had arranged using toy
cars in Distibutoys’ possession. Secondly, the ttaat Distributoys askedlecnitoys to bear the
cost of handling and storing eéhtoy cars for years after theyt cars were delivered is not
consistent with what happens in the typical sa#is.stated above, it is disputed that, for years
after Distributoys accepted deliveoy the toy cars, Tecnitoys continued to direct the sale of the
toy cars and provide services foecnitoys in connection with the sale of the toy cars, while
Distributoys charged Tecnitoysrféhese services. These factsmpel the court to find that
Tecnitoys has shown that it isasonably likely to prevadver Distributoys on its conversion

claim since the undisputed facts tend to show Teahitoys never relinquished ownership of the



toy cars, has a right to the toy cars, has a tighinmediately possess the toy cars, asked that
Distributoys return theoly cars, and Distributoys refuses to return tHem.

Having concluded that Tecnitoys has met its bamfeshowing that it is likely to succeed
on the merits against Distributoys, the coaedsily concludes that Tecnitoys has made an
adequate showing that: (1)would suffer irreparable harm,)(2he irreparable harm it would
suffer is far greater than that that would befall Distributoys, and (3) the injunction will not harm
the public interest. As noted above, Distributaysn financial distress — in fact, it is being
liquidated and the Bank has anliever all of its assets, whiaghay (as Distributoys argues) or
may not include the toy cars. If Distributolyguidates the toy cars, perhaps for pennies on the
dollar, and uses the proceeds to satisfy its dabt the Bank or with other creditors, Tecnitoys
will suffer irreparable harm.

Similarly, if Distributoys disposes of the toy cars or the proceeds from the sale of the toy
cars and uses money due and owing to Tecntimysy other creditors, Tecnitoys’ irreparable
injury will be greater than any injury that mighéfall Distributoys were this court to issue an
order prohibiting Distributoys frondisposing of the toy cars dheir proceeds. Distributoys

suggested in open court that asuch standstill order may preventrom meeting its obligations

4 Accordingly, the defendants’ argument that Tecnitoys’ motion for a temporary restraining order must fai

because Tecnitoys did not name the Basla party falls flat. The defendantmtend that the Bank is a necessary
party per Federal Rule of Civil Procedure 19(a)(1)(B), which requires that a plaintiff name a “person [that] claims an
interest relating to the subject of the action [who] isis@ted that disposing of the action in the person’s absence
may: (i) as a practical matter impair or impede the pé&salility to protect the intesg; or (ii) leave an existing

party subject to a substantial risk of incurring double, multiple, or otheimgsasistent obligations because of the
interest.” Fed. R. Civ. P. 19(a)(1)(B). The defendants further argues that since Tecnitoysrdiche the Bank,
Tecnitoys’ complaint can be dismissed under Federal Rule of Civil Procedure 12(b)(7), which enables a defendant to
move to dismiss a complaint for “failure to join a party under Rule 19.” Fed. R. Civ. P. 12(b). Hoksxrg

found that the evidence tends to show that Tecnitoys didelbthe toy cars to Distributoys and that Distributoys
wrongfully refused to return of theytocars, the Bank’s lien (which the defendants point out is a lien on all of
Distributoys’ assetsseeDecl. of Goldfinger § 20) is likely inapplicable to the toy cars, which do not belong to
Distributoys and cannot be accurately characterized as assets of DistritAtogsdingly, the Bank, at least for the
purposes of deciding Tecnitoys’ motion for a temporary restraining order, is not a necessary party.
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to its creditors, which may lead it to file forrdauptcy. However, givethat Distributoys is
currently in financial distress so severe that ibeing liquidated, Distributoys will not incur any
material change in status as a resuthefproposed temporary restraining order.

Distributoys contends thafranting Tecnitoys’ motion for a temporary restraining order
will harm the public interest in the priorityf liens by “effectivelywip[ing] out the Bank’s
interest in the [toy cars] despiteetBank’s superior sedty interest.” (Defs.” Resp. at 9.) From
the parties’ arguments, it appears that the Bah&h reaches only propgrof Distributoys; the
Bank’s lien would reach the toy rsa therefore, only if Tecnitoys sold Distributoys the toy cars.
It would not reach the toy cars if Tecnitoys wewmrect that Distributoys held the toy cars by
means of a bailment. While the court is persuaded, for the reasons discussed above, that
Tecnitoys has shown a likelihooaf success on the merits of this argument, Distributoys’
concern is unfounded even if, when all the ewmick is presented, Distributoys prevails on its
argument that it purchased and owns the toy cars. Regardless of which argument carries the day
in the end, it is undisputed that Distributoys taes toy cars, will not return them to Tecnitoys
and will not pay for them. Because this is clearg in recognition of the fact that determining
the exact nature of ¢hparties’ agreement and the possgssights that accompany it may be
difficult, the court will limit its temporary restraining order to ensuring that neither the toy cars
nor their proceeds are dissipatedidg the course of this litigath. The order will, therefore,
protect the rights of Tecnitoys, tifie court is correct that onlykmilment has occurred, but will
also protect the Bank, iif turns out that the caere owned by Distributeyand are subject to the
Bank’s lien. By limiting the scope of the umjction to the protectiof the cars and any
proceeds from their sale, the court can insure tabever ultimately prevails, that party’s rights

are fully protected. In additiothe bond that Tecnitoys will beqeired to post will also protect
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Distributoys against any injury ihcurs if it turns out that thisrder was erroneously granted.
SeeFed. R. Civ. P. 65(c) (“The court may issa preliminary injunction or a temporary
restraining order only if the momagives security in an amounttithe court conders proper to
pay the costs and damages sustained by any foamd to have been wrongfully enjoined or
restrained.”).
. CONCLUSION

Given the foregoing, Tecnitoys’ motion for a temporary restraining order is denied as to
Goldfinger and denied insofar as Tecnitoys retpeethat Distributoys berdered to return the
toy cars to Tecnitoys, but will bgranted insofar as Distributoysll be enjoined from disposing
of the toy cars or any proceeds from the saletber disposition of the toy cars. The parties
shall appear in court for a bond hearing on Bridaine 10, 2011 at 10:30 a.m. to discuss a bond

and the terms of the tempoy restraining order.

ENTER:
/sl
JOANB. GOTTSCHALL
United States District Judge

DATED: June 9, 2011



