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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Hector LaBoy (#B-63282), )
)
Plaintiff, )
) No. 11 C 3950
)
_ )
Parthasarathi, Ghosh, et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Plaintiff, a state prisoner, has brought tre se civil rights action pursuant to 42
U.S.C. § 1983. Plaintiff claimthat Defendants, two physiciaasthe Stateville Correctional
Center, violated Plaintiff'sanstitutional rights by acting wittieliberate indifference to his
serious medical needs. More specifically, Riffialleges that Defedants provided deficient
care and treatment for a knee injury. This sratt before the Court for ruling on Defendants’
motion to dismiss the compih for failure to state a claim. F¢he reasons stated in this order,
the motion is denied.

LEGAL STANDARD

It is well established thagiro se complaints are to be liberally construgdaba v.
Sepp, 458 F.3d 678, 681, 687 (7th Cir. 20080 se submissions are held to a less stringent
standard than formal pleiads drafted by lawyersBridgesv. Gilbert, 557 F.3d 541, 546 (7th
Cir. 2009). Rule 8(a)(2) of the Federal Rules of Civil Procedure requires only “a short and
plain statement of the claim showing that the pdeasl entitled to relief,” in order to “ ‘give
the defendant fair notice of what the claim is and the grounds upon which it restsBéll

Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quotidgnley v. Gibson, 355 U.S. 41,
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47 (1957))Windy City Metal Fabricators & Supply, Inc. v. CIT Tech. Fin. Servs., Inc., 536
F.3d 663, 667 (7th Cir. 2008).

To satisfy the notice pleading requirement&ed. R. Civ. P. 8(a)(2), a plaintiff must
only state his basic legal claim and provideme indication . . of time and place.”
Thompson v. Washington, 362 F.3d 969, 971 (7th Cir. 2004). In addition, when considering
whether to dismiss a complaint fiailure to state a claim upon which relief can be granted, the
Court assumes all factual allegations in the dampto be true, viewing all facts—as well as
any inferences reasonably drawn therefronthénlight most favorable to the plaintifBell
Atlantic Corp., 550 U.S. at 563 (citin@wierkiewiczv. Sorema N.A., 534 U.S. 506, 514
(2002));Parish v. City of Elkhart, 614 F.3d 677, 679 (7th Cir. 2010). A well-pleaded
complaint may proceed even ifappears “that actual proof tifose facts is improbable, and
that a recovery is very remote and unlikelygéll Atlantic Corp., 550 U.S. at 556.

Nevertheless, the factual allegations in¢beplaint must be enough to raise a right to
relief above the speculative leveld. at 555. While a complaint challenged by a Rule 12(b)(6)
motion to dismiss does not need detailed fdaliagations, a plaintis obligation to provide
the grounds of his entitlement to relief reggi more than labe#nd conclusions, and a
formulaic recitation of the elemera$ a cause of action will not ddd. (citations omitted).
The Court “need not accept as true legal conclusmméyreadbare recitals of the elements of a
cause of action, supported by meoaclusory statementsBrooksv. Ross, 578 F.3d 574, 581
(7th Cir. 2009). “The complaint must contawufficient factual matter, accepted as true, to
state a claim to relief that is plausible on its fadgdhte v. U.S. Bank, N.A., 624 F.3d 461, 463
(7th Cir. 2010) (citingAshcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949 (2009)).
Furthermore, a plaintiff can plead himselftmrself out of court by pleading facts that

undermine the allegations getth in the complaint.See, e.g., Whitlock v. Brown, 596 F.3d



406, 412 (7th Cir. 2010) (citatiomsnitted) (“A judicial admission trumps evidence. This is
the basis of the principle that a plafihcan plead himself out of court.”).
FACTS

Plaintiff alleges the following facts, assudnieue for purposes of the motion to dismiss:

Plaintiff, an lllinois state prisoner, is confined at the Stateville Correctional Center at all
times relevant to this lawsuit. DefendantstRasarathi Ghosh andping Zhang, now retired,
were staff physicians at Stateville at the tiofieghe events giving rise to this action.

On June 4, 2009, Plaintiff injured hisdewhile playing basketball [or possibly
exacerbated a pre-existing injemedical progress notesathed as Exhibit B to the
Complaint indicate that Plaintiff had already experienced knee problems for several years prior
to the basketball injury]. &ause Plaintiff was in too much pain to walk, he was taken by
wheelchair to the prisos’health care unit.

The emergency room phg&n, Defendant Ghosh, atterbi® Plaintiff's injury. He
prescribed Tylenol (500 mg. strgth), ordered an x-ray, andopided Plaintiff with crutches,
knee braces, and ice. Ghosh also issued a low bunk/low gallery permit.

An x-ray was taken five days later, on June 9, 2009. Plaintiff was informed that the x-
ray results were “negative” (presumabty a broken bone, although the report does not
elaborate on the negative notatioifexhibit E to Complaint.)

On June 24, 2009, Plaintiff told a physicis@ssistant (Williams, not a Defendant) that
he had never received his prescribed pagdication and that his knee was “collapsing”
whenever he put weight on iWilliams scheduled Plaintiff foa follow-up appointment with a
physician.

On July 1, 2009, Plaintiff was seen by Defendant Zhang. Plaintiff told the doctor about

the lack of pain medication and the knee cokapBlaintiff requested physical therapy, an



MRI, and a renewed permit for crutches. @fpaook away Plaintiff’'crutches, giving him
knee braces instead. Zhang gave Plaintiff ten tablets of Acetaminophen for his pain.

On July 2, 2009, Plaintiff sent a letter@hosh concerning thaenial of crutches.

On July 5, 2009, Plaintiff sent an emangg grievance to the warden. Plaintiff
complained of lost sleep duettoe excruciating pain and askir proper medical care. The
warden (Ramos, not a Defendant) declineddattthe matter as an emergency and directed
Plaintiff to file a regular grievance. Plaintiff therefore filed a grievance following normal
channels.

On July 13, 2009, Plaintiff sent anothetter to DefendanBhosh concerning his
persistent pain and thadk of pain medication.

On July 14, 2009, Plaintiff'sounselor, responding to thaeyrance, informed Plaintiff
that no further treatment was scheduled, notirtgs‘thot uncommon for the pain to persist for
a month or two after such an injuryThe grievance was accordingly denied.

On July 15, 2009, Plaintiff sent anothetter to Ghosh demmaling pain medication.

On July 22, 2009, Plaintiff saw a physicianssistant. Plaintiff told her that he was in
severe pain, that he had neveceived any pain medication, and that his knee was not getting
any better. The physician’s assistartteved Tylenol, “amongther things.”

On July 28, 2009, fifty-four days after nas injured, Plaintiff finally received his
prescribed pain medication.

On September 5, 2009, Plaintiff had drestappointment witibefendant Zhang.
Plaintiff told Zhang that he was still experagmg severe pain and that his knee continued to
collapse when he walked. Zhang became “hosstylding Plaintiff that the injury was his

fault before muttering in a foreiganguage Plaintiff dl not understand.



On November 4, 2009, Plaintiff saw physiciaassistant Williams again. Plaintiff told
Williams that he had not regered from his injury, and thabmething was wrong. Plaintiff
asked for a refill of his pain medication. Williams prescribed more Tylenol and issued a
referral for Plaintiff to return to Ghosh, Ishe told Plaintiff there was nothing more she could
do for him.

On November 25, 2009, Plaintiff sent a letter to Williams asking why Ghosh had not
yet called him to the health care unit for an appointment.

On November 29, 2009, Plaintiff handed a letbea medical technician. In the letter,
Plaintiff insisted that he was still in grgadin and inquired why théoctor was not seeing him.

On December 1, 2009, Plaintiff gave anotimedical technician a similar letter
pleading for medical attention.

On December 20, 2009, Plaintiff sent adetb the warden detailing his travails.

On December 22, 2009, Plaintiff had an appoient with Defendant Ghosh. Due to
Plaintiff's complaints of persient pain, Ghosh authorizedeferral to the physical therapy
clinic for evaluation. Ghosh also issuenhadical permit for a lower bunk and for knee braces.

On January 4, 2010, Plaintiff's leg gave out as he elianbing down from his top
bunk. He fell to the concreflor, which both caused paiméaggravated his knee injury.
The next day, Plaintiff told a medical techaiciwhat had happeneddiasked to see a doctor;
however, he was never issuedadl pass to the medical unit.

After Plaintiff's wife called the Statevill€orrectional Center to complain about the
quality of Plaintiff’'s medical care, Ghosh sduéed him for an MRI. The MRI was taken on
June 18, 2010. Based on the MRI results, deatoncluded that Plaintiff was suffering from
“chronic ACL tear, a torn lateral meniscuadamild quadriceps tendinosis.” (Complaint,

Exhibit O.)



On November 29, 2010, almost a year ahdlaafter Plaintiff injured [or re-injured]

his knee, reparative surgery was performBtysical therapy lgan the next day.
DISCUSSION

Accepting Plaintiff's allegations as true, t@eurt concludes that the complaint states a
tenable—if borderline—delibamindifference claim againBtefendants Ghosh and Zhang.
Defendants’ alleged failure to provide painmmagement and to investigate whether Plaintiff's
knee injury was more serious than saspis actionable under 42 U.S.C. § 1983.

Correctional officials and health care provi&lenay not act with deliberate indifference
to an inmate’s serious medical neeéstellev. Gamble, 429 U.S. 97, 104 (1976¥jeldsv.

Smith, 653 F.3d 550, 554 (7th Cir. 2011). Delibermidifference has both an objective and a
subjective element: the inmate must havelgjectively serious medal condition, and the
Defendant must be subjectiyedware of, and consciouslysdgeégard, the inmate’s medical
need. Farmer v. Brennan, 511 U.S. 825, 837 (1994 stelle, 429 U.S. at 103-04¢e also Roe

v. Elyea, 631 F.3d 843, 862 (7th Cir. 2011).

A serious medical condition @ne that has been diagedsby a physician as mandating
treatment, or one that is so obvious that ewday person would perceive the need for a
doctor’s attention.See Edwards v. Shyder, 478 F.3d 827, 830-831 (7th Cir. 200Fpelker v.
Outagamie County, 394 F.3d 510, 512-13 (7th Cir. 200%.condition is also objectively
serious if “failure to treat [it] could resuh further significant ijury or unnecessary and
wanton infliction of pain.”Hayesv. Shyder, 546 F.3d 516, 522 (7th Cir. 2008), citing
Gutierrezv. Peters, 111 F.3d 1364, 1373 (7th Cir. 1997).

At this stage of the proceedings, the Goull assume Plaintiff's knee injury was
objectively “serious” for purposesf Eighth Amendment analysidlaintiff alleges that he

endured crippling pain, that leas unable to walk on the injurést, and that his condition did



not improve over the passage of weeks and months; the injury was grave enough ultimately to
require surgery. Given that initial x-ray résuvere negative, the extent of the damage to
Plaintiff's knee may not haveskn readily apparent to treadi physicians; however, Plaintiff's
persistent pleas for medical att®n should, perhaps, havesdkd Defendants that Plaintiff's

injury was more serious than originally thougRtaintiff's condition therefore arguably meets

the objective standard.

Although an equally close question, ttemplaint supports an inference that
Defendants acted with deliberate indifferenge. satisfy the subjective component, a prisoner
must demonstrate that the defendant in qoestias aware of and cangusly disregarded the
inmate’s medical needrarmer, 511 U.S. at 837Estelle, 429 U.S. at 103-044ayesv. Shyder,
546 F.3d 516, 522 (7th Cir. 2008). Tiaet that a prisoner has receivaine medical
treatment does not necessarily defeat hisigldeliberate indifference to a serious medical
need can be manifested by “talatly inappropriate” treatmen®reeno v. Daley, 414 F.3d 645,
654 (7th Cir. 2005) (emphasis in original), or‘loefully inadequate action,” as well as by no
action at all. Reed v. McBride, 178 F.3d 849, 854 (7th Cir. 199®%)jen v. Wexford Health
Sources, Inc., No. 11 C 3834, 2011 WL 2463544, *1 (N.D. lll. Jun. 17, 2011) (Kocoras, J.).
The subjective element of deliberate indiffererencompasses conduct such as the refusal to
treat a prisoner’s chronic paidgnesv. Smek, 193 F.3d 485, 490 (7th Cir. 1999), or erroneous
treatment based on a substantial departure from accepted medical judgment, practice, or
standardsRoe, 631 F.3d at 85A/ancev. Peters, 97 F.3d 987, 992 (7th Cir. 1996).

In many ways, this case mirrors the fact pattern presenteonzalez v. Feinerman,

2011 WL 6076193 (7th Cir. Dec. 2, 2011). Gonzalez, the plaintiff suffered from an inguinal
hernia. The plaintiff's treatig physicians gave hionly mild pain mediation and pushed his

hernia back into his lower abdomen on multipbeasions. Despite the plaintiff's reports of



escalating pain, the doctors told the plaintiff thatwould be “okay” ad refused to authorize
surgery. When the plaintieventually filed suit against correctional employees under 42
U.S.C. § 1983, the district court dismissed domplaint on initial review, finding that the
plaintiff's allegations amounted to a mere dissement with the doctors’ “conservative course
of treatment.” The U.S. Court of Appeals the Seventh Circuit revged, observing, “If what
Gonzalez says is true, we conclude that a factfinder reasonably could infer that [prison
physicians] substantially departtdm professional judgment rgfusing to authorize surgical
repair for Gonzalez’s painful herniaGonzalez, 2011 WL 6076193, at *2.

Here, as irGonzalez, Plaintiff complained to docte of debilitating pain; although
Defendants and physician’s asards prescribed Tylenol, Piaiff maintains that he went
without pain medication for sonfity-four days (with the posble exception of ten tablets of
Acetaminophen at one pointJ[C]hronic pain presenta separate objectively serious
condition.” Gonzalez, 2011 WL 6076193, at *2. Also as d&bnzalez, Plaintiff contends that
the pain caused sleep deprivation. Defendants’ purported failure to take any action when
Plaintiff repeatedly complained about meteiving his prescribed pain medication is
suggestive of deliberate indifference.

Moreover, while Defendants note that Pldirwas seen “on a number of occasions” by
Dr. Ghosh and on two occasidmg Dr. Zhang, frequent doctersits do not, by themselves,
necessarily preclude liability. “That [Plaintiff] saw a doctor does not foreclose his claim.
Gonzalez, 2011 WL 6076193, at *2. Iisonzalez, where doctors delayed surgery for two
years despite continuing deteriooat, the Court of Appeals ruled that “[d]elay in treating a
condition that is painful even if not life-threateg may well constitute deliberate indifference.
....7 Likewise, in the case at bar, the delay of a year and five months for a knee injury that did

not improve—and may even have become womgdde viewed as substantial departure



from professional judgmentSee McGowan v. Hulick, 612 F.3d 636, 640 (7th Cir. 2010);
Edwardsv. Shyder, 478 F.3d 827, 831-32 (7th Cir. 200B)t see Langston v. Peters, 100 F.3d
1235, 1240 (7th Cir. 1996) (citations omittea) girevail on a Section 1983 claim regarding
delayed treatment, a plaintiff must submit fi@ng medical evidence to show that the delay
adversely affected his condition).

In sum, in emphasizing the care Plaindiid receive but downplaying the alleged
deficiencies, Defendants are essentially askiegburt to view thedcts in the light most
favorable to the defense rather than Plaintiffjch is not the appropriate standard on a motion
to dismiss. If, as allege®efendants failed to address Rl#i’s pain, as well as virtually
ignored his tireless complaints that his kneerinjas so crippling that he was in agonizing
pain and practically non-ambulatory, then Plaintiff may be entitled to redress under 42 U.S.C.
§ 1983. Defendants’ motion thsmiss is accordingly denied.

Plaintiff is nevertheless advised thet faces a high threshold in pursuing a
constitutional claim.See, e.g., Dunigan ex rel. Nyman, 165 F.3d 590, 591 (7th Cir. 1999)
(“showing deliberate indifferare through a pattern of allegedgtext entails a heavy burden”).
A prisoner is not constitutionally entitled teetmedication or treatment of his choickackson
v. Kotter, 541 F.3d 688, 697 (7th Cir. 2008). A pmer is constitutionally entitled only to
“adequate medical care,” not “unqualified access to health caobrison v. Doughty, 433
F.3d 1001, 1013 (7th Cir. 2006). Neither ngghce nor medical malpractice amounts to
deliberate indifferenceBerry v. Peterman, 604 F.3d 435, 441 (7th Cir. 2010). In order to
prevail, Plaintiff will ultimately have to demonstrate by a preponderance of the evidence that
Dependants’ treatment was so deficient aamount to a substantial departure from accepted
medical judgment, practice, or standarBse v. Elyea, 631 F.3d 843, 857 (7th Cir. 2011);

Vancev. Peters, 97 F.3d 987, 992 (7th Cir. 1996). “Rmisphysicians will be liable under the



Eighth Amendment if they intentionallystegard a known, objectively serious medical
condition that poses an excessiigk to an inmate’s health.Gonzalez, 2011 WL 6076193, at
*2.
CONCLUSION

For the foregoing reasons, Deflants’ motion to dismiss éhcomplaint for failure to
state a claim [#17] is denied. Defendantsdirected to answer or otherwise plead by
December 23, 2011. This order is not intehttediscourage either party from filing a
properly supported motion for summary judgmehiie Court encourages the parties to discuss
possible settlement terms prior to the upamrstatus conference preusly scheduled for
December 21, 2011, at 8:30 a.m.

Date: December 9, 2011
ENTERED

| A e

AMY J. STUEME
United States District Court Judge
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