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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BENARD MCKINLEY,
Petitioner,
No. 11 C 04190

V.

RICK HARRINGTON, Judge John J. Tharp, Jr.

N N N N N N N N N

Respondent.

MEMORANDUM OPINION AND ORDER

Petitioner Benard McKinley, an inmate at the Menard Correctional Center in lllinois,
petitions this Court for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. The State of
lllinois, through respondent Rick Harrington, ntains that all but one of McKinley’s grounds
for relief are (1) raised in an untimely manner; (2) procedurally defaulted; or (3) not cognizable
as grounds for federal habeas relief. McKinleyntends that any procedural default is excused
by a showing of cause and prejudice. For tbasons set forth below, the Court denies the
petition in full and declines to issue a certificate of appealability.

. BACKGROUND

On June 24, 2001, 23-year-old Abdo Serna-lbarra was gunned down on his way to play
soccer at Kosciuszko Park (“Koz” Park) in Chicago. Sixteen-year-old Benard McKinley, the
petitioner, and a co-defendant nieecharged with the murder. McKinley was convicted after a
jury trial and sentenced to consecutive 50-year terms—one for the murder and one for the deadly
use of a firearm. McKinley appealed unsusteldy and received no relief from the lllinois
courts on his original and sussgve post-conviction petitions. H@w petitions this Court for a

writ of habeas corpus, arguing that his cotieitand sentence violate the federal Constitution.
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A.  Trial'

The victim, Serna-Ibarra, was shot shortly after he and three friends—Hugo Moreno,
Ociel Espinosa, and Adrian Roman—purchasedcaesoball and were walking to Koz Park to
play. On the way to the store, they had a brieffiantation with a young black man; when they
left the store, they were confronted by the sgmeng black man they haken earlier, this time
accompanied by a group of young men, all of whom were Hispanic. One of them, Edward
Chavera—ultimately McKinley's codefendant—and Serna-lbarra argued and got into a fistfight.
After Chavera fell off of his bike, he pulledgun from his waistband, handed it to the young
black male who had previously confronted Serna-Ibarra and his friends and yelled “Shoot him,
Shoot him,” as Serna-lbarra turned and flede Tirend shot Serna-lbarra once in the back, and
when the victim turned around and raised his hati#sshooter fired sexe more shots before
running away. Benard McKinley was later identified as the shooter.

There was no physical evidence, such as the murder weapon, presented against McKinley
at trial. The bulk of the evidence consisted of the testimony of the investigating police officers,
forensic witnesses, and the fowrtnesses who identified McKinley as the shooter—the three
friends of the victim present during the shootargl the confrontation that preceded it, and one
resident of the neighborhood, Michael Thomas, who was familiar with Meiiand testified
that he saw McKinley flee the scene with a revolver in his hand. The three friends testified that

that they had picked McKinley out of a photo grrney and Thomas all picked McKinley from

! The facts of the shooting are derived from the recitation of facts by the lllinois
Appellate Court in its unpublisbdedecision on McKinley's direcappeal. State Court Record,
Ex. A at 2-5. They are presumed to be cornaless contradicted bglear and convincing
evidence.Bolton v. Akpore 730 F.3d 685, 687 (7th Cir. 2013). To provide context for
McKinley’'s current claims, other facts regarding what occurred at trial are taken from the trial
record.



a live lineup the day after the shooting, and each of them also identified McKinley in court as the
shooter. In his trial testimony, whasked if he had ever giveretidetective “a description of the
shooter’s hairstyle,” Adrian Roman stated,otlgh a Spanish language interpreter, that the
shooter’s hair “was longer than [McKinley’s dile time when we viewed the lineup.” Ex. DD at
W-89.

One of the witnesses called by McKinley was his aunt, Aldartin, who testified that
overnight on June 24, 2001, Chicago police officers barged into her home, where McKinley
occasionally stayed, and “ransacked” it. Shehterrtestified that she was shown a photograph of
someone who was not McKinley and whom shd dot know, and that officers removed a
photograph of McKinley from her apartment.

During deliberations, the jury sent a notethe judge that asked: “Honorable Judge
Wadas: The jury would like to know the eviderneading to the arrest of Benard McKinley? If
possible may we have a copy of the transcript?”. The judge discussed this note with the
prosecutor and McKinley's defense lawyer, Gr&juith, in chambers. Both sides agreed that
the answer to the “first question” should betiyhave the evidence.” Mr. Smith suggested that
the same answer be given “as to both questiaaftgt which the parteediscussed the judge’s
discretion to allow the jury to view the trial transcript. The judge suggested asking: “What
portion or portions of the transcript do you waintAfter some further discussion about what
testimony the jury might be referring to, the judge had McKinley brought into the courtroom and
read the note again. He statedtthis response to “question ongbuld be that the jury had all
of the evidence on that issue and should contiougeliberate. Each side answer “No, Judge”

when asked if there was an objection. The judge gaid that he interpreted the second question

% The Court adopts the spelling of Ms. iMa’s named used by Mr. McKinley.
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“as a request for an entire transcript of the triahich the judge said was “not feasible although
available.” The judge stated that he would askjting if they wanted specific portions of the
transcript. He did not haviarther colloquy on the subject.

In reply to the judge’s answer, the jury sedtitional notes, asking to see the testimony
of Ramon, Espinosa, and Moreno—tieee friends of the victim present at the shooting. The
prosecution did not object, but McKinley argueattithe jury should be instructed simply to
continue deliberating. The judge overruleck tbbjection and sent the jury the requested
transcripts; as to Espinosa and Moreno, who testified twice, he sent only their testimony during
the state’s case in chief, concluding that th&timony in the defense case was only about the
identification of McKinley's co-defendant. In kater note, the jury asked for transcript of
Michael Thomas’s testimony; over the defendant's objection, the judge gave the jury that
transcript, too.

The jury returned a guilty verdict on the first-degree murder charge and a specific factual
finding that during the commission of the offenleKinley personally discharged a firearm that
proximately caused the victim’s death. After denying McKinley’s motion for a new trial, the
judge imposed two consecutive 50-year prison senter8ms730 ILCS 5/5-5-8(a)(1) (first
degree murder penaltiesl);, 8 5-8-1(a)(1)(d)(iii)(mandatory firearm enhancement).

B. Direct Appeal

With the assistance of counsel, McKinlappealed his conviadn and sentence. He
challenged the trial court’s handling of the jury’s request for trial transcripts, the sufficiency of
the witnesses’ identification evidence, and the length of his sentence, particularly the judge’s

failure to give more mitigating weight to McKinley’s age (16) at time of the crime. In a 20-page



written decision, the Appellate Court rejected Mal€ly’s arguments and affirmed the conviction
and sentence.

McKinley then filed a petition for leave to appeal (PLA) to the lllinois Supreme Court.
He raised two issues: “Whether the trial juddmised his discretion by answering a proposed
jury question and providing the jury with trangts not relevant to the question posed by the
jury” and “Whether the 100 year sentence impdsgthe trial court is excessive and an abuse of
discretion by the trial court.” The Supreme Court denied the PLA in a summary order.
C. State Post-conviction Proceedings

McKinley next filed apro sepetition for post-conviction relfe He raised at least 16
issues (with multiple sub-parts), includingethtate’s withholding of exculpatory evidefi@nd
his trial counsel’s ineffectivassistance on multiple fronts. The petition was summarily denied as
frivolous and patently without meriinder the Post-Conviction Hearing Adge 725 ILCS
5/122-1. With the assistance of appointed coyndgeKinley appealed the denial of his post-
conviction petition. His appeal raised only the issdidrial counsel’'s failure to introduce into
evidence photographs of McKinley at his mathewvedding the day before the shooting, to
impeach witnesses’ testimony or statements during the investigation that McKinley’'s hair
appeared shorter at the lineup than at the shooting.

The Appellate Court analyzed McKinfsyargument under the standardSifickland v.

Washington466 U.S. 668 (1984). The Court first noteed discrepancy between the record and

% During the trial, a police officer's testimony confirmed that officers had shown a
photograph of someone other than McKinley tokiidey’s aunt Alisa Martin when the officers
went looking for McKinley ather home. At the time the police believed the person in the
photograph, a Hispanic male named Danny Lopebketa person of interest the investigation.
The photograph had not been produced to McKimegretrial discovery, and McKinley’s trial
counsel unsuccessfully moved for a mistrialtbat basis. The photograph was not admitted as
evidence at the trial.



McKinley’'s claim that all four eyewitnesses had stated at some time that he had cut his hair; as
McKinley conceded in his reply brief, only twatmesses had made statements to that effect, and
only one at trial (Romon). The court further notedt McKinley’'s photographs were “dark and
grainy” and made it impossible to determine his hair length or style. The court also explained
that any discrepancy in the withesses’ sta&tei®m about McKinley's hair suggested by the
photograph would not have created reasonalolebt regarding the identity of the shooter
because four witnesses madeérdag, positive identifications.” The eyewitnesses “had ample
opportunity to view defendant and focus theteation on him” during two confrontations, and
therefore the use of the photograph would nathaade his convictiofess likely. The court
therefore affirmed based on the absence oludre¢. Through counsel, McKinley filed a PLA

that was summarily denied.

McKinley later went on to seek leave file a successive petition for post-conviction
relief, the litigation of which owdapped with these proceedings, precipitating a stay. The circuit
court denied McKinley's requett file the successive petitiond@essing his claims in a written
opinion. McKinley appealed, and the appellateirt affirmed, holding that McKinley had not
demonstrated the requisite “cause and prejudice” to excuse the untimely assertion of his most
recent claims. The subsequent PLA was summarily denied.

D. Federal Habeas Proceedings

McKinley first filed a 8§ 2254 petition on Jurge 2011, in which he raised five grounds
for relief, the fifth of which he acknowledgeddaot yet been presented to the highest state
court because it remained the subject of thecassive post-conviction petition, the denial of
which he had appealed to the state appellate court and was still pending. Briefly summarized, the

five grounds for relief were: (1) insufficiency of evidence—specifically, the vague and unreliable



eyewitness testimony at trial; (B)e trial court’s “abuse of disdren” in responding to the jury’s
guestions during deliberations; (3) excessive sentence; (4) ineffective assistance of trial
counsel—specifically, the failure to presqitotographic evidence or cross-examination on the
subject of petitioner’s hair lengtit the time of the shooting; and (5) ineffective assistance of
trial counsel—specifically, the failure to condwdequate pre-trial investigation regarding the
police search of the home of MaKey’s aunt and move to suppress evidence illegally seized at
that time.

The habeas proceedings were stayed pentliagoutcome of McKinley's successive
petition for post-conviction reliefOrder, Dkt. # 9 (Manning, J.). Despite the stay, McKinley
filed a “First Amended Petition foNrit of Habeas Corpus” oNovember 17, 2011. It reprises
the same five grounds for relieh@d adds a sixth: that the pre-trial photo array used to identify
McKinley and the in-court testimony aboutwere impermissibly suggestive and indicative of
“cross-racial misidentification.” Finallypn April 18, 2013, McKinley filed a “Supplemental
Petition for Writ of Habeas Corpus.” This petition adds three new bases for the alleged
ineffectiveness of trial counsel:)(the failure to request a contimee of the trial to investigate
exculpatory evidence improperly withheld by the prosecution; (8) the failure to call Officer
Richard Hybl as a defense witness to contradict the testimony of others on the scene of the
murder; and (9) the failure to allow petitioner to testify in his own defense despite petitioner’s
clearly expressed desire to testify.

Also on April 18, 2013, Petitioner moved totlithe stay, representing that he had
exhausted all available appeals of the deofdhis successive postaviction petition in state
court. This Court lifted the stay on May 3013, and ordered the State to respond to the

Amended and Supplemental petitions.



The State argues that all but one of McKirgeglaims—that trial ounsel was ineffective
for failing to introduce into evidence the wedding photograph depicting McKinley’s hair
length—are procedurally defaulted or notgonzable as federal habeas claims. McKinley
contends that his ineffectivessistance claims are all relateddaherefore none was defaulted,
and further that the other defaults are excused. Firad contends that his trial counsel’s failure
to introduce the wedding photograph into evide prejudiced his defense and was not a
reasonable trial strategy.

In its briefing, the State refers to McKinley's claims by letter—A, B, C, D1, D2, D3, E,
F1, F2, and F3, with the “D” and “F” claims a#ferring to various grounds for the ineffective-
assistance claims that were raised in two waves. The State identifies one claim more than the
Court, labeling as D1 and D3 two grounds forfieetive assistance that this Court previously
described as one: McKinley's claim thatunsel failed to introduce the wedding photograph
showing McKinley’s hair (D1) or cross-examirwitness Michael Thomas about the length of
McKinley’'s hair (D3). Because Mr. McKinley adapthe State’s labels in his subsequent briefs,
this Court will also use them in its opinion.
. DISCUSSION

This Court can grant a state prisoner’s petition for a writ of habeas corpus only on the
ground that he is in custody “in violation of the Constitution or lawgeaties of the United
States.” 28 U.S.C. § 2254(a). In order for a writ to issue, the petitioner must show that the state
adjudication resulted in a decision that was “canyt to, or involved amnreasonable application
of, clearly established Federal law, as determimethe Supreme Court of the United States,” or
was “based on an unreasonable determinationeofatts in light of the evidence presented in

the State court proceeding.” 28 U.S.C. § 2254(dde&ision by a state court is “contrary to”



clearly established federal law if it applies a rule different from that established by the Supreme
Court, or reaches a different outcome than tfathe Supreme Court on a set of materially
indistinguishable fact8ell v. Cone535 U.S. 685, 694 (2002Y)cNary v. Lemke708 F.3d 905,
913 (7th Cir. 2013). A state court engages in anréasonable applicatiaf’ federal law if it
identifies the correct legal standard articulated by the Supreme Court, but applies it in an
unreasonable manneWilliams v. Taylor 529 U.S. 362, 407 (2000). The decision must be
“objectively unreasonable,” and not simply incorrect or erronedliggins v. Smith539 U.S.
510, 520-21 (2003). Under the statute, courts must“fiNeeffect” to stake judgments that are
consistent with federal lawwilliams 529 U.S. at 383. This means applying a deferential
standard of review, under which state ¢outings are given the benefit of the dowWMoodford
v. Visciottj 537 U.S. 19, 24 (2002). Within the confingfsthis limited review, the Court must
construe gro sepetition liberally.Ward v. Jenkinss13 F.3d 692, 697 (7th Cir. 2010).

A. Procedural Default

Before bringing claims in a habeas petitithe petitioner must comply with the statutory
exhaustion requirement by presenting each claionia full round of review in the state courts.
28 U.S.C. § 2254(b)(1)(A)P’'Sullivan v. Boerckel526 U.S. 838, 848 (1999) (holding that “a
prisoner who fails to present his claims in a petition for discretionary review to a state court of
last resort” has not properly exhausted his claims). The petitioner must not only present his
arguments to the state courts but also alert them, at least in general terms, that there is a federal
constitutional basis for the argumenBuncan v. Henry513 U.S. 364, 366 (1995) (“If state
courts are to be given the opportunity to cor@ttged violations of psoners' federal rights,
they must surely be alerted to the fact tthegt prisoners are asserting claims under the United

States Constitution.”). Failure to exhaust avadastiate remedies through at least one full round



of review results in procedural defauhidaforecloses federal review of the clai@Sullivan
526 U.S. at 848Mulero v. Thompsgre68 F.3d 529, 535-36 (7th Cir. 201&mith v. McKege
598 F.3d 374, 382 (7th Cir. 2010).

1. Defaulted Issues

The State argues that McKinley procedurally defaulted a number of the claims raised in
his petitions: A (insufficiency of the evidence due to unreliable eyewitness identifications); E
(the suggestiveness of the pretrial array anell); and F1-F3 (ineffective assistance of counsel
premised on the failure to seek a continuance to investiyatdy material, the failure to call
Officer Hybl, and the failure to allow petitioner to testify in his own defense).

As to claims A and E, the Court agrees that McKinley did not subject these claims to a
full round of review in state courClaim A was raised on direct appeal only to the intermediate
appellate court; it was omitted from the subsequent PLA. To the extent McKinley raised an
insufficiency-of-the-evidence argent is his post-coneiion petition that oculd be generously
construed as related ©laim A, his appeal from the dehiaf post-conviction relief did not
pursue that ground, nor did the PLA that followed. As to claim E, McKinley argued for the first
time in his post-conviabin petition that various identificat procedures were unduly suggestive
and unfair (because he was the only juvenile, ncabge of the cross-racial identification he

challenges in Claim E, though), but he did regirise the argument in the subsequent apfeals.

* McKinley asserted a claim on direct appeal that the identification evidence submitted at
trial was too vague and uncertain to support aiion, but did not challege the fairness of the
identification procedures. He devotasbstantial energy in his briefs in this Court defending the
timeliness of his challenge to the integrity of the identification procedures, arguing that the claim
“relates back” to his original appellate challenge to the sufficiency of the identification evidence,
but even assuming that the claim “relates back” to the initial challenge, that does not cure the
failure to appeal the post-conviction court's denial of thallehge to the identification
procedures the police employed.
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As to Claims F1, F2, and F3, the State eads that McKinley failed to exhaust in state
court these specific grounds for his ineffee-assistance-of-trial-counsel clafmAlthough a
claim of ineffective assistance of counsel &sgcounsel’s performanes a whole, the purpose
of the procedural default rulesefjuires a party to present to the state court both facts and law on
which he relies.’Stevens v. McBridet89 F.3d 883, 894 (7th Cir. 2008ge McNary v. Lemke
708 F.3d 905, 919 (7th Cir. 2013) (“This exhaustion requirement includes raising both the broad
claim [and] also the specific arguments and fapige facts’ within that claim.”). “Thus, the
failure to alert the state court to a complaint about one aspect of counsel’s assistance will lead to
a procedural default.Stevens489 F.3d at 894. Accordingly, it is appropriate for the State to
argue that certain specific arguments alwowinsel’s ineffectiveness have been defaulted.

Ground F1 posits that trial counsel’'s respotséahe late disclosure of evidence—the
photograph of someone other than McKinley that police officers had shown to McKinley’'s aunt
in the aftermath of the murder—was ineffeetihalthough counsel objected and unsuccessfully

moved for a mistriaf, McKinley contends that he shouldgaobtained a continuance to enable

®> The State further contendsat claims F1-F3 are untimely because these grounds for
ineffective assistance of counsel were raised for the first time outside the one-year statute of
limitations (if, as the State assumes, the filing of the first and amended petitions did not toll the
statute of limitations because the claims do noteddack). See 28 U.S.C. § 2244(d)(1), (statute
of limitations);id. § 2244(d)(2) (tolling provision). Citinlylayle v. Felix 545 U.S. 644 (2005),
McKinley argues that his claimere not time-barred because his ineffective-assistance claims all
arise from the same conduct, transaction, eauoence set forth in the original pleadinigl. at
655; seeFed. R. Civ. P. 15(c)(2). In the habeas context, the criminal trial itself does not
constitute a common occurrence; if the newly raised claim arises from facts that are “separated in
time and type” from those underlying the an@g claims, they do not relate badWayle 545
U.S. at 657, 660-61. The original and newly @ssk claims must share a common core of
operative factsSee id at 658. The Court fortunately does not have to engage with the abstruse
inquiry of whether the later-raised attorney teators are of the same “time and type” as those
in the original petition, because even if theyravemely raised, claim&l1, F2, and F3 are all
procedurally defaulted.

® The mistrial was denied upon the trial judgeonclusion that the late disclosure was
not prejudicial because the photograph was not reteieaMcKinley’s defense, as it depicted a
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him to investigate the photograph and use iutmlermine the identifications of McKinley.
Putting aside the fact that McKinley offers mpersuasive theory about how a photo of an
Hispanic male that police showed to his motlveuld have enabled his attorney to impeach the
repeated identifications of McKinley by multiple witnesses, McKinley never made any form of
this argument in state court until he requegtednission to file a successive post-conviction
petition, a request that was deshidt is therefore procedurallgefaulted because it was not
presented in a full round of state court reviewgreover, as discussedlbw, the state courts
also had an independent and adequate statgflaand for rejecting the argument, finding that it
was untimely raised under state law.

Ground F2 relates to counsel’s failure to mtew and call Officer Richard Hybl as a
defense witness. McKinlegontends that Hybl, one of the first police officers at the murder
scene, might have been able to contradettéstimony of two witnesses (Espinoza and Romon)
regarding a language barrier they faced with the officers on the scene and litleaeren
bystanders to translate their statements to police officers. (McKinley suggests that the Spanish-
speaking officer on the scene spoke to the witnesses, leaving no excuse for any incompleteness
or discrepancies in their testimony.) Although McKinley had argued generally on post-
conviction review that the eyewitsses had perjured themselesnever raised as a ground for
his ineffective-assistance claim the failure of counsel to call Officer Hybl to contradict them on
the matter of whether any police officers spak&ethe withesses in Spanish in the immediate
aftermath of the shooting. That claiisi new in McKinley's supplemental.€., third) federal

habeas petition, and it is procedlyalefaulted for that reason.

Hispanic male and was shown to witnesses in an attempt to locate McKinley’s co-defendant, not
McKinley.
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Ground F3 relates to counsel'slfige to call McKinley to tesfy in his own defense, to
present testimony regarding an alleged alibi. McKinley made this argument in his initial post-
conviction petition, but not in the appeal (for wiibe was represented) and PLA. The claim is
defaulted because the state courts weregivgn the opportunity to address the argument
through a full round of review.

The final procedural defaults that the State raises pertain to claims that McKinley was
found to have waived in state court. When a state court resolves a federal claim by relying on a
state law ground that is both independent ef fibderal question and eguate to support the
judgment federal habeas review of the claim is forecldSettman v. Thompspb01 U.S. 722,

729 (1991));Woods v. Schwartb89 F.3d 368, 373 (7th Cir. 2009). Claims that a state court
refuses to address on the merits because they were not raised in accord with the state's procedural
rules are, like claims that were not fairly present to the state courts, “procedurally defaulted.”
Kaczmarek v. Rednou27 F.3d 586, 591 (7th Cir. 201®)joods 589 F.3d at 373Such claims

are not, however, entirely foreclosed by theestateliance on its own procedural rule; if a
petitioner can establish cause for the default and actual prejudice as a result of the alleged

violation of federal law, he may be heard on habeas revi@aeman 501 U.S. at 750.

" McKinley devotes a number of pages is héply brief (Dkt. #31 at 39-43) to arguing
that the procedures for review of pro se post-conviction petitions codified in the Illinois Post-
Conviction Hearing Act were derived from fedelal, most specifically 28 U.S.C. § 1915, and
that therefore in applying those procedurd® post-conviction courtselied on federal law
rather than an adequatedaindependent state law ground.isTlargument misconstrues the
import of lllinois’ adoption ofits post-conviction procedures. &lorigin of the procedures
enacted by the state does not matter; they are state law because the state enacted them, whether
or not it invented them or borrowed them from d&eofurisdiction. In any event, the dismissal of
McKinley's post-conviction clens was merely authorized bthe state’s post-conviction
procedures because the court deemed thele tiivolous; the post-conviction statute was not
the basis for that ruling, and as such did natlfitsrovide the “independent and adequate” state
law grounds for denying the post-conviction claims.
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Procedural default may also be excused whereréaituconsider the federal claim will result in
a fundamental miscarriage of justit¢e.

As the State correctly observes, the state courts deemed McKinley to have waived three
of the claims he raises in his current habeditigre First, the state coudenied McKinley leave
to file a successive postnviction petition raising claims D&nd F1, which pertain to counsel’s
ineffectiveness in failing to investigate what McKinley argues was an illegal search of his aunt’s
home before his arrest, and failing to request a continuance of trial to investigate the purportedly
exculpatory photograph shown to McKinley's auifibe lllinois courts require a showing of
cause and prejudice before they will allovswccessive post-convictiopetition, and here, the
state court concluded that McKinley failed to make that showing. The denial of leave to file the
successive petition was affirmed on appeal, and the subsequent PLA was denied. Therefore,
there are independent and adequate state grounbarfing federal review of these two claims.

See Woo0ds589 F.3d at 376 (requirement that all available claims be raised in first post-
conviction petition is a procedalrrule under lllinois law),Johnson v. Lofty$18 F.3d 453, 458

(7th Cir. 2008);Szabo v. Walls313 F.3d 392, 395 (7th Cir. 2002) (explaining that “[u]lnder
lllinois law a prisoner is entitled to only one collateral attack unless that proceeding is so
defective because of judicial shortcominigat justice requires a second opportunity.”).

The state contends that another “independad adequate” ruling occurred when the
state appellate court deemedinl D3—that counsel failed to gsten witness Michael Thomas
about the length of the shooter’'s hair—walvgecause it was raised on post-conviction appeal
without having been presented in the pastwction petition. McKinleyurges the court to
ignore the waiver because the staburt should haveonstrued hipro sepetition liberally, but

that argument was rejected when presentethénsubsequent PLA, and this Court will not
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reopen an issue that the state courts declined to address on the$eer®o00ds589 F.3d at
376; Aliwoli v. Gilmore 127 F.3d 632, 634 (7th Cir. 1997) (“If a claim is found to be waived by
an lllinois appellate court, thabnstitutes an independent an@@uaate state ground and we will
not entertain that claim.”). The state appellateirt would not reach the merits of the issue
because of the state’s procedural rule that raegus cannot be presented for the first time on
appeal. That is independenhdaadequate ground, and therefottege claim is procedurally
defaulted.See Kaczmarek v. Rednp627 F.3d 586, 592 (7th Cir. 2010) (application of waiver
doctrine is “independent and adequate” state ground).
2. Excuses for Default

Procedural default can be excused only when the petitioner establishes cause and
prejudice or by showing that failure to coreidthe claim(s) will reult in a fundamental
miscarriage of justiceaColeman501 U.S. at 750McGee v. Bartow593 F.3d 556, 565 (7th Cir.
2010). To demonstrate cause, McKinley must skimat some external impediment, such as the
unavailability of the factual or legal basis for a claim, prevented him from raising the claims
properly. See Murray v. Carrierd77 U.S. 478, 488 (1986)ewis v. Sternes390 F.3d 1019,
1026 (7th Cir. 2004). To establish prejudice, the petér must prove that any errors worked to
his *actual and substdial disadvantage.”Richardson v. Briley401 F.3d 794, 801 (7th Cir.
2005) (quotingUnited States v. Fradyl56 U.S. 152, 170 (1982)). Alternatively, a petitioner
seeking to excuse procedural default based agomdamental miscarriage of justice must show
that a constitutional violation baprobably resulted in the cogtion of one who is actually
innocent.Schlup v. Delp513 U.S. 298, 319-322 (1995). McKinley argues both cause-and-

prejudice and actual innocence.
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a. Defaulted Ineffective-Assistance Claims

McKinley's first cause-and-prejudice argumeastdirected at preserving the defaulted
ineffective-assistancgial counsel claims unddvlartinez v. Ryan132 S. Ct. 1309 (2012). In
Martinez the Court held that where state law requihes ineffective-asstance-of-trial-counsel
claims must be raised in amtial post-conviction proceeding, @ocedural default at that stage
will not bar a federal habeas court from heatimgse claims if there was no counsel or counsel
in that proceeding was ineffectivie. at 1320. McKinley claims #t the exception provides
“cause” for his procedural default and allows this Court to reach the merits.

The State contends that tMartinez exception to the procedural default of ineffective-
assistance claims is not applicable at all in Illinois, which permits ineffective-assistance claims to
be raised on direct appeal—when appointed cduasavailable—to the extent they are clear
from the trial record. However, the Supreme Court’s even-more-recent decisl@avino v.
Thahlercautions against such a mechanical viewlaftinez;in Treving the Court extended the
Martinez exception to states where there was nedmngful” opportunity to raise ineffective-
assistance arguments on direct appEa&vino v. Thaler133 S. Ct. 1911 (U.S. 2013). According
to the Court, a system in which a direct appkeds not allow a new lawyer, the expansion of the
trial court record, and sufficient time to develop the claim, is functionally no different than a
system in which it is not permitted to raise ineffective-assistance claims on direct Sageal.
at 1921 (explaining that “a distinction between §lState that deniggermission to raise the
claim on direct appeal and (2) a State that in theory grants permission but, as a matter of
procedural design and syste operation, denies a meaningful opportunity to do so is a

distinction without a difference.”).
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Therefore, théVlartinezexception is at least theoreticadlyailable to McKinley, who had
no right to counsel for his initial post-convictidiing, if he could show that there was no
“meaningful opportunity” before that point to raidis claims that his trial counsel provided
ineffective assistance. The Court parts ways with the State to the extent it contends that the
theoretical possibility of raising an ineffective-assistance claim on direct appeal wholly insulates
the State of lllinois fromMartineZzs reach. The State has nestablished that its system
categorically meets the more functional approacireivina Here, for example, McKinley’s
trial counsel was on the brief inshilirect appeah factor thaflrevinosuggests is not indicative
of a meaningful opportunity to challengg&al counsel’s performance at that stage.

Still, the Martinezexception is narrowly drawn and only excuses defaults of ineffective
assistance claims that were aadidy absent or deficient co@hsat the initial post-conviction
stage.Martinez 132 S. Ct. at 1320. Thus, the excuse could apply only to claims that McKinley
lacked a meaningful opportunity taise on direct appeal and thi@iled to raise in his initigbro
sepost-conviction petition. Thereforthis would not include claimthat were defaulted because
they were decided on independamd adequate state grounds other than McKinley’s failure to
include them in his original post-convictigetition (D2, D3, F1); since those claims were not
defaulted simply by the failure to raise th@mthe initial post-conviction petition and cannot be
rescued byMartinez Nor can claim F3, the claim that counsel prevented McKinley from
testifying. McKinley did raise this claim in hjgo sepost-conviction petition, so thdartinez
exception is inapplicable. It is only claim F2taswhich McKinley could argue that his default
was caused by his failure to raise the clainthat post-conviction stage, when he did not have
counsel to assist him. He raises that claimtfe very first time in his supplemental habeas

petition in this Court.
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As to claim F2—counsel’s failure to questi Officer Hybl about the presence of a
Spanish-speaking police officer at the scen¢hefshooting—the State posits the claim is not
“substantial” and therefore the default cannot be excused Waeinez “To overcome the
default, a prisoner must also demonstrate that underlying ineffecte-assistance-of-trial-
counsel claim is a substantial one, which isay that the prisoner must demonstrate that the
claim has some meritMartinez 132 S. Ct. at 1318-1319. The Court agrees that McKinley’'s
ineffective assistance claim is far too weak to excuse the default. McKinley’'s argument arises
from the testimony of Moreno, one of the three edses to the shootingho testified that he
spoke to a Spanish-speaking police officer wispoaded to the scene after the shooting. On the
basis of this testimony—from a witness who itliegd him as the shooter—McKinley posits that
the testimony of two other eyewitnesses (Espinoza and Romon) that they relied on bystanders to
translate their initial description of the shooterpmlice was a lie, and that in fact they gave
descriptions to a Spanish-speaking police officer. If Officer Hybl, an early arrival at the scene,
could confirm this, McKinley posits that the witnesses’ credibility would have been nullified,
and further that there would be no excuse forrgilio give certain details about the appearance
of the shooter. McKinley overestimates the probative force of this line of impeachment, but it
suffers from a more glaring defect: it restspame speculation—the unsupported supposition that
Officer Hybl would have testified that sonwher police officer spoke to eyewitnesses in
Spanish at the scene of the shooting. McKinley mat provided any basis for his belief that this
would be Hybl’s testimony.

It is far from a “substantial” claim that McKiey’s trial counsel’s failure to pursue this
line of questioning with Officer Hybl amount® a constitutionally significant error that

prejudiced McKinley. The Court caascertain no “substantial” argument for either deficient
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performance or prejudice within the meaningStfickland See466 U.S. at 687. First, counsel

did attack the eyewitnesses’ credibility bésapon inconsistencies and vagaries in their
descriptions of the shooters and that wasaasparently sound trial strategy. Counsel also
highlighted the fact that one witness (Morenayl & spoke in Spanish to a police officer while

two others said they relied on bystanders; thrg therefore heard that possible discrepahcy.
The Court does not find it a “substantial” argument that counsel’s strategy should have included
trying to impeach the eyewitnesses’ testimahyough Officer Hybl—other than his early
presence on the scene, McKinley has no shdsr his speculation that Hybl would have
confirmed Moreno’s t&imony rather than the other withesses’ on the subject of who spoke in
Spanish to whom. Moreover, there can be no “suttgl” argument that the failure to pursue

this line of questioning was prejudicial to Kioley. The eyewitnesses were cross-examined
about the reliability of their testimony; the holestheir identifications were poked for the jury

to hear, and still the jury convicted. If this linéquestioning had any impeachment value, it was
minimal, particularly given théact that four witnesses identified McKinley as the shooter; it
cannot plausibly be argued that impeaching twthei further (on a relatively collateral issue)
would have so undermined the case against McKinley as to create a reasonable probability that
he would not have been convicted. Therefditee argument raised in Claim F2 is not
“substantial” enough to merit the application of tartinez exception to procedural defadlt.

See, e.g., Lopez v. Ry&Y8 F.3d 1131, 1138 (9th Cir. 2012) (ineffective-assistance claim based

on “hypothetical speculation” was ntsubstantial” for purposes dflartine?).

® There does not appear to be any dispute fiolite reports that at least one officer who
knowsSpanish was at the scene; however, Moreno’s testimony was the only evidence that any
officer did speak to any witness in Spanish.

® For the same reasons, even if the Court were to concludd#rtinez excused the
procedural default of this claim, ti@ourt would deny thelaim on its merits.
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b. Cause and Prejudice or Actual Innocence

Martinez does not provide cause for reviving any of McKinley’'s defaulted ineffective-
assistance claims (D2, D3, and F1-F3). McKinlesyoahrgues that his procedural defaults are
excused by other “cause” and prejudice, or, a#tewely, by his claim of actual innocence.

Although McKinley purports to argue “cause and prejudice,f.(Dkt. # 31 at 17-38;

Dkt. # 41 at 3-31) the Court has not located i lmundreds of pages of briefing anything that
qualifies. Critically, McKinley does not showdhany “external impediments” prevented him
from presenting the defaulted arguments in the state court for a full round of reeisis, 390

F.3d at 1026 (“[Clause for a default is ordinardgtablished by showing that some type of
external impediment prevented the petitioner from presenting his federal claim to the state
courts.”). “Cause” is defined as some “objective factor, external to the defense, that impeded the
defendant's efforts to raise the claim in an earlier proceediMgddington v. Zatacky21 F.3d

456 (7th Cir. 2013) (citation and internal quatatimarks omitted). For example, although he
submits new exhibits in support of his petition,does not claim that the evidence first became
available after his direct appeal post-conviction proceedingsideed, it is clear from the record

and McKinley's argument that both kinds ofgpbgraphic evidence on which he bases habeas
claims (the photo that police showed to his amd the photo of McKinley on the day before the
shooting) on came to light no later than his trial. Any challenges to the identification procedures
the police used were also available from the start. Finally, any arguments relating to the alleged
search of McKinley's aunt’s apartment were available at least from the time of trial; Ms. Martin
testified at the trial that the police hadafisacked” her home and stolen a photograph of

McKinley. As McKinley points out, he has nowplemented the record with new affidavits
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from Martin and her daughter, Chachauna Toneyhbudoes not show that these could not have
been presented soon@e therefore fails to show cause for his procedural defaults.

Finally, McKinley argues that he is actuailhynocent, and therefore his procedural default
should be excused in order to avert a fundamental miscarriage of jidtikenley’s argument
is multi-pronged, but the core contention is that he has demonstrated that the eyewitnesses
misidentified him as the shooter and that he naisinvolved in the shooting. First, McKinley
argues that his conviction rests on “vague, uncertain[], and suggesisgracial insufficient
identification evidence” and “exculpatory evidence that was wrongly excluded.” Reply, Dkt.
#31 at 61. To support his argument about “cnagsal misidentificatn,” McKinley submits

two short articles describing dal science research on the subject, making the point that

19 At multiple points, McKinley states that keas not aware of the factual basis for, and
therefore could not have raised, any claim prethisn an illegal search and seizure of evidence
from Ms. Martin because his trial lawyer “misled” him and concealed the inadequacy of the
pretrial investigation, specdally with respect to Ms. Toney's presence in the home and
corroboration of Ms. Martin’s testimony. But Ms. Mia’s trial testimony alone was sufficient to
alert McKinley to the Fourth Amendment claim he believes was concealed from him. In any
case, McKinley’'s complaint about being “misled”simply a restatement of his claim D2, for
ineffective assistance of triabansel based upon his lawyer’s faduo adequately investigate
the police search of Ms. Martin’s home and mawsuppress any evidence that flowed from the
“stolen” photograph of McKinley they obtainedetle. When McKinley attempted to bring this
claim to the state courts insaccessive post-conviction petition, the lllinois courts declared that
there was no cause for him having failed to tinralge it in his origial post-conviction petition.
SeeEx. N, No. 01-CR-17493, Order Denying LedweFile Successive Petition, (Jan. 11, 2011).
The state court’s ruling that McKinley lacked cause for the untimely filing is a substantive ruling
based on state law that constitutes an adeqaad independent state ground for denying the
claim; as such, it is not subject to further cause-and-prejudice review by this Court. Moreover,
even after the post-conviction frieourt denied him leave to file the successive petition, in the
subsequent appeal, he droppeel ¢ckaim about the Martin hom&ee People v. McKinlg§-11-

0513, 2012 WL 6955475, at *2 (lll. App. Ct. 2012) (“We initially observe that defendant raised
eight claims in his successive post-convictpatition, but, on appeal, he focuses solely on his
ineffectiveness claim based oounsel's alleged failure to inform him of any plea deals.”).
McKinley's failure to include in his appeal the ineffective-assistance claim premised on a
supposed Fourth Amendment claim, when he taased it in the proposed successive petition,
cannot be the result of having been “mislelddat the legal or factual basis for the claim.
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eyewitnesses have trouble identifying or desngbindividuals of a different race than their
own—a fact the Sevent@ircuit has acknowledge&ee, e.g., Cunningham v. Pete941 F.2d
535, 541 (7th Cir. 1991) ((“All eyewitness testimadayroblematic, given the frailties of human
memory. Identification by members of other races is especially so.”) (citing authorities)). The
other “exculpatory” items of evidence McKay refers to are the lineup and photo-array
procedures, which he maintairwere unreliable; the weddinghotograph showing his hair
length, which was omitted fromddefense at trial; and the pbgtaph of Danny Lopez shown
to his aunt.

Finally, McKinley submits his own affidavit with his alibi (Dkt. #14 at 25-27)—which,
he contends, he was wrongfully prevented frostifigng about at trial. McKinley's affidavit
declares that he was staying with his grandmother, miles from the shooting, on the day of Serna-
Ibara’s murder, and that because as a rule he had to check in with his grandmother every two
hours and he was not allowed to leave the how$é noon, it was impossible for him to have
committed the murder around 2:10 p.m. He say, tim fact, he did “check in” with his
grandmother at 2:00 p.m., and that he wagtayting basketball with “neighborhood kids” at the
time of the shooting.

The evidence McKinley points to does not lmetp meet the exacting standard required
to excuse a procedural default by means ca@nal innocence claim. For an actual innocence
claim to open the gateway to the merits of claims that were otherwise procedurally defaulted, the
petitioner must show that in light of new evidence, “it is more likely than not that no reasonable
juror would find him guilty beyond a reasonable douldduse v. Bell 547 U.S. 518, 537
(2006); Coleman v. Hardy628 F.3d 314, 319 (7th Cir. 2010)). The claim of actual evidence

must be supported with “new reliable evidence—whether it be exculpatory scientific evidence,
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trustworthy eyewitness accounts, or critical pbgbievidence—that was not presented at trial.”
Schlup v. Delp 513 U.S. 298, 324 (1995Hardy, 628 F.3d at 319. In evaluating how a
reasonable juror would evaluate the petitioner’s guilt, the Court must “consider all the evidence,
old and new, and based on thidal record, make a ‘probabilis determination about what
reasonable, properly instructed jurors would déldrdy, 628 F.3d at 319 (quotingouse 547

U.S. at 538).

Taking into account all of the evidenceathvVicKinley emphasizz—and even leaving
aside that much of it does not qualify as “newthe Court cannot conclude that under a holistic
view of the evidence, it is more likely than rtbat no reasonable jury would find McKinley
guilty. Put more simply, the evidence that McKinley points to in his petition is unlikely to have
made any difference in the outcome of hisl.tflde Lopez photograph is not exculpatory; the
fact that police officers werdooking for more than one person of interest during their
investigation is not probativef McKinley’s innocence, and does not impeach any evidence
against McKinley. Moreover, the jury heard texiny that police officers showed McKinley’s
aunt the photograph, and that it was not of McKinley; therefore, McKinley had every opportunity
to emphasize to the jury that the police hadrblooking for someone else. The Court cannot see
how having the photograph in hand would have contributed to McKinley's defense. Likewise,
McKinley had ample opportunity at trial to akenge the way in which the police department
conducted the photo array and lineup that ledtKinley’'s identification as the shooter, and
McKinley does not challenge ditrial attorney’s performancen that score. Indeed, one of
McKinley's arguments—that police officers hathppropriate conversam with the witnesses

before showing them the photo array—was a pofimphasis in counsel’s closing argument.
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As for the photographs of McKinley himséibm his mother's wedding, the Court, for
the reasons explained with respect to the related ineffective-assistancesekimfrap. 32-33,
concludes that McKinley cannot k& even the lesser showing $tricklandprejudice from the
failure to introduce this evidence at tri8kee Schlyp13 U.S. at 324. These photographs do not
have the impeachment value McKinley supposesl, moreover, they do nothing to undermine
the testimony of two of the fowitnesses who identified hirnd never said anything about his
hair. They therefore cannot be said to creat@obability of reasonable doubt in the minds of
reasonable jurors.

The cross-racial identification argument atkies not support an actual-innocence claim.
Accepting the premise that cross-racial misidentification is a recognized phenomenon that
reduces the reliability of eyewitag identifications, the Court cannot conclude that this evidence
would have precluded a reasonable juror froomvicting McKinley. hdeed, it appears that
McKinley is arguing not that the social science should have been explained to the jury, but that
the cross-racial identifications themselves pee seunreliable and should not have been used
against him. There is no basis for such an argument. It is simply an additional argument against
the reliability of eyewitness testimony that was available, but not made, at the trial. McKinley’s
argument, moreover, fails to consider that iswaat one, but four eyatmesses, who identified
him as the shooter.

Finally, a jury may or may not have crediteldKinley’s alibi. He does not suggest that
anyone corroborates it, and it would simply be a matter of his word against the witnesses who
placed McKinley at the shooting, gun in haBge Smith v. McKe&98 F.3d 374, 388 (7th Cir.
2010) (Alibi evidence not sufficient when whed against evidence of guilt to meet high

threshold of actual innocence clainijayes v. Battaglia403 F.3d 935 (7th Cir. 2005) (same).
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Moreover, this is not alibi evidence that only recently became available. McKinley claims that
his trial attorney was aware of the alibi defense but failed to present it.

Despite Mr. McKinley’s thorough presentatiofh his arguments, he has not established
that taking all the old and new evidence together, there is a reasonable probability that no
reasonable jurors would have found him guiltyisTts not the “rare case” where the central
proof connecting the defendantthe crime has been called into question or where new evidence
points to a different suspecGee House547 U.S. at 554. McKinley falls well short of
establishing that it is more likely than not tinatreasonable juror would have convicted in light
of the cited evidence.

For all of these reasons, the claims that McKinley procedurally defaulted (Claims A, D1,
D2, E, F1, F2, and F3) may not be considered by this Court.

B. Fair Presentment and Cognizability

Challenging another set of McKinley’s claims, the State argues that McKinley either fails
to show any federal constitutional basis for them or, relatedly, failed to alert the state courts to
the federal nature of the claim. Failing to provide a federal basis for the claims when presenting
them to the state courts is simply another form of procedural default—a failure to “fairly
present” the claims. Whether the state courts could glean the federal nature of the claims is a
pragmatic rather than a technical inquiBee Bocian v. Godingz01 F.3d 465, 470 (7th Cir.
1996). “[F]our factors (derived from a waiver analysis) bear upon whether the petitioner has
fairly presented the claim in state court: (1) whether the petitioner relied on federal cases that
engage in constitutional analysis; (2) whether the petitioner relied on state cases which apply a
constitutional analysis to similar facts; (3) whether the petitioner framed the claim in terms so

particular as to call to mind a specific constitutional right; and (4) whether the petitioner alleged
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a pattern of facts that is well withinglmainstream of cotigitional litigation.” Wilson v. Briley
243 F.3d 325, 327 (7th Cir. 2001).

Cognizability, on the other hand, refers to whether the peiitidaderal courtpresents
claims that do not implicate the federal constimtiSection 2254 allows a writ to issue to a state
prisoner in custody in violationf federal law; therefore, on deral habeas review, the court
cannot revisit the state courts’ resolutionstdte-law questions. 28 U.S.C. § 2254{siison v.
Corcoran 131 S. Ct. 13, 16 (2010) (granting certiorag3telle v. McGuire502 U.S. 62, 67-68
(1991). Claims that are grounded in state law are not cognizable on federal habeas review.

The State argues that one or both of these problems plague three of McKinley’s claims:
Claim B (challenging theitrl judge’s response to jury notes); Claim C (the excessiveness of the
sentence); and Claim D3 (triabunsel’s failure to questionitness Michael Thomas about the
shooter’s hair length). The Court has alyeambncluded that groun®3 was procedurally
defaulted because the state court ruled that stwaived and did not adels it on the merits; it
will not address the State’s further argument that McKinley failed to consistently characterize the
argument as a claim under the Sixth Amendmént.

In Claim B, McKinley challenges the trial judge’s handling of the jury note that stated:
“The Jury would like to know the evidence leadinghe arrest of Benard McKinley? If possible
may we have a copy of the transcript?”. Theggl interpreted this &80 separate questions,
and gave two answers. First, he instructed the jurors that “you have all the evidence on that issue;
continue to deliberate.” Seconde asked “what portion or pastis of the transcript do you

want?” and provided the transcripts of three witnesses’ testimony after the jury answered with

1 After the appellate court deemed this argument waived, McKinley shifted his focus to
overcoming the waiver when he filed the sedpsent PLA; had thdllinois Supreme Court
chosen to ignore the waiver, it likely would hawederstood the underlying argument to be an
ineffective-assistance claim.
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additional notes. McKinley contendkat it was an “abuse of discretion” for the judge to treat
the jurors’ initial questions aseparate, because, McKinlegntends, the second guestion was a
follow-up question to the first—a request for “the transcript of the evidence that led to Benard
McKinley's arrest.” Dkt.# 11 at 22. McKinley guwes that the judge’s answers misled the jury
into thinking that the trial transcripts provided to them contained evidence regarding how he
came to be arrested.

The State argues that McKinley did not present this argument as a federal constitutional
claim when he raised in state court, and that his argument of the issue in this court, despite
referring broadly “Supreme Court” and “federal” law, is really a matter of whether the judge
abused his discretion under state law in responirtige jury notes. The judge’s response to the
jury’s note was forcefully argued as a basis for a new trial in McKinley’s direct appeal. This
Court agrees that the lllinois courts were not given the opportunity to address this argument as a
matter of federal law. McKinley chiefly argued that the judge misinterpreted the jury’s note and
that he therefore gave a misleading answer about the state of the evidence. McKinley did not
argue that the judge’s response had depriveddf any constitutional ght. Moreover, none of
the factors fromWilson v. Brileyis present. McKinley relied on state case law that did not apply
a constitutional analysis to similar factshe did not use any particulfanguage that calls to

mind any specific constitutional right; and he did not allege a pattern of facts that is “well within

12 McKinley insists a citation t®eople v. Pryar537 N.E. 2d 1141, 1145-1146 (lll. App.
Ct. 1989), in his post-convici brief was sufficient. BuPryor did not apply a federal
constitutional analysis to similar facts; it addressed the trial court’s failure to answer the jury’s
guestions and applied an abuef discretion analysis. ThBryor court did not apply any
constitutional analysis, nor did it mention that any constitutional issue had been raised. Nor was
there any federal constitutional analysis applieBeople v. SampspA08 N.E. 2d 3, 8 (lll. App.
Ct. 1980) (trial judge answereggliestion about when photographere taken with version of
events offered by prosecution witness); the Appellate Court referred to “right to have the jury
determine []facts,” but there is nothing that pethto a federal basis for the court’s decision.
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the mainstream of constitution@lgation.” He argued that thieial judge committed an abuse of
discretion, not that his constitutional rights were violated; thexefore unsurprising that the

lllinois Appellate Court did notinderstand him to be making anstitutional argument. In state

court, McKinley did not fairly present his argunteas raising any issue of federal law; Claim B
therefore is procedurally defaulted.

For the sake of completeness, the Court notes that it does not follow that Claim B is not a
cognizable federal claim as presented in this court. In his initial filings, McKinley did not explain
how the judge’s “abuse of discretion” also violated his federal constitutional Hgtsich
suggested he was primarily continuing his argument that the trial court violated stafetaw.
Martin v. Evans 384 F.3d 848, 855 (7th Cir. 2004) (holding that petitioner’s claim that trial
judge abused his discretion inmyeng continuance was not cognizable claim in federal habeas
proceeding). But, although he does not explae drecise contours of fiiconstitutional claim,
McKinley states that Claim B of his habgatition rests on the “14th Amendment of the U.S.
Constitution.” Dkt. # 11 at 21. And the Fourtde®mendment does, at its core, provide a due
process right to a fundamentally fair triBerruquet v. Briley390 F.3d 505, 512 (7th Cir. 2004).
The Seventh Circuit has cautioned that it is important to “draw a distinction betlegmisthat
are cognizable in habeas proceedings amdrs that are cognizable.ld. A claim that the

petitioner was deprived of due process is cognizable; however, it might be that the cited errors

13 For example, McKinley does not argue that the judge handled the jury question in a
way that violated his rights to counsel and®present at every stage of his tri@de generally
Rogers v. United State422 U.S. 35, 39-40 (1975)nited States v. Rodrigue@&7 F.3d 1312,
1316 (7th Cir. 1995) (“Discussions between coad aounsel regarding jury inquiries must take
place on the record in the defendant’s presence. . . . The accused has the right under the Sixth
Amendment to be present at all stages of his trial, including the jury deliberations and
communications to the jury.”). “A criminal defendant's right to be present at every stage of trial
is rooted to a large extent in the ConfromatiClause of the Sixth Amendment . .. and is
protected to some extent by the due process clause of the Fifth and (in state cases) the Fourteenth
Amendment.’'United States v. Neff0 F.3d 1321, 1323 (7th Cir. 1993).
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were only “errors of state law,” which lie bamyd the power of the federal habeas court to
address, rather than errors so grave as to have deprived the petitioner of due lgtockss.
Perruquet the Seventh Circuit held that this distinction could not be made on the face of the
habeas petition and required a closer inspection of the underlying lictdoreover, in his
replies, McKinley invokes his Sixth Amendment tigh trial by jury, contending that the trial
judge’s response amounted to impermissible judicial fact-findieg.[3kt. # 31 at 21-22.

In keeping with these principles, and the leniency with wipichsepleadings must be
afforded, the Court concludes that, contrary to the State’s argument, there is a cognizable habeas
claim as to Claim B. But, as already explained, this due-process claim was never presented to the
state courts, and it is procedurally defaulted that reason. The Court rejects McKinley’s
argument that his “abuse of discretion” argumemtstate court were sufficient to fairly present
the Sixth Amendment claim he now wishes to raise. ARerruquet if this Court were to
address the claim, would have to do sde novg as no state court was given the opportunity to
review it first; this plenary review is inconsistent with AEDPA’s deferential standards and also
contrary to “comity and federalism principleS&e id at 518

Claim C, which argues that McKinley's sente, two consecutive 50-year terms, is
excessive, is the next claim the State argues was not fairly presented and is not a cognizable
federal claim. Again, McKinleyites “the 14th Amendment” asdlbasis of his claim, without
further explaining the nature of the constitutional violation. He argues that it was unreasonable
for the trial judge to consider as an aggravating factor that McKinley committed the murder

while completing a juvenile diversion program #or earlier arrest (for drug possession) and for

4 Also for the sake of completeness, the Court notes that were it to reach the merits, this
claim would fail in any event as the Court concurs that the trial judge’s interpretation of the
jury’s note is far more tenable than is McKirkeyThe judge did not misconstrue the note, much
less deny McKinley a fair trial in the process.
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concluding based on that criminal history thtKinley was at risk for recidivism. McKinley
further contends that the tri@zourt wrongly failed to conder his “demeanor and moral
character” and various mitigating facts, such as his completion of parenting and behavior
management classes and earnirsgiE.D. Finally, McKinley argues that his age and likelihood

of rehabilitation were not sufficiegtiaccounted for by his sentence.

It is possible to make a federal constitutional argument based on the excessiveness of a
prison sentence, but here, McKinley's arguments wetef that nature as presented to the state
courts. His arguments, as well as his refrain that the trial court “abused its discretion” implicate
the trial court’'s weighing of v@éous sentencing factors; hegsents no theory under which the
sentence imposed violated the federal Constitutta®e People v. Alexand&40 N.E.2d 1062,

1066 (lll. 2010) (explaining the discretionary natwf sentencing under lllinois law and factors

for court to consider). “An error in . . . the @igation of state sentencing rules [] does not
present a cognizable claim for federal habeas relsde Dellinger v. Bowei301 F.3d 758, 764

(7th Cir. 2002). Nothing in the nature ofsharguments invokes the constitutional prohibition
(rooted in the Eighth Amendment) oncessive or disproptonate sentenceSee, e.g., Graham

v. Florida, 560 U.S. 48, 60 (2010) (explaining propamality principle embodied in Eighth
Amendment’s ban on cruel anchusual punishments). In the statourts, McKinley primarily
rehashed his arguments for a lower sentenceharttierefore did not present any federal claim
based on the length of his sentence. Accordingly, the claim was not fairly presented to the state
courts.

In this Court, in his reply brief, McKiely invokes the proportionality principle of the
Eighth Amendment, as well as due process, states these principles were “obvious” in his

state-court filings although “he only used state cases as legal principles.” See Dkt. # 31 at 25.
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Even if this Court took a more expansivewi of McKinley’'s arguments as presenting a
constitutional claim in state court, however, it would not find for McKinley on the merits.
McKinley's strongest argument—and the one he presses in most detail in this Court— is that the
trial court failed to account sufficiently for his youth at the time of the murder. The lllinois
Appellate Court reviewed his sentencing challenge on digoeal and concluded that the trial
court adequately took age into account amongrdémors and that theentence reflected the
seriousness of the crime and aggravating factars as the lack of provocation and the probable
gang-related nature of the shooting.

As McKinley points out, the reme Court has consistently held that juveniles have
diminished culpability and greater prospects for reform, and therefore are different from adults
for purposes of sentencing.g., Graham v. Florida560 U.S. 48, 68-69 (2010Roper v.
Simmong543 U.S. 551, 569-71 (2005). And htiller v. Alabama 132 S. Ct. 2455 (2012), the
Supreme Court held that mandatory life imprisemtwithout parole for those under the age of
18 at the time of their crimes violates thgliith Amendment's prohimon on cruel and unusual
punishments. Arguably, McKinley's consecutive 50-year sentences couldédéatosentence
of life imprisonment. But the sentence was not imposed according a scheme that runs afoul of
Miller. This was not a mandatory sentence imposed without judicial discretion, and the
possibility of parole was not extinguished. Wit McKinley's sentence should have been
lower due to his age is not for this Court to say; the lllinois courts held that the sentence was not
excessive, and that conclusion is not in conflict with the federal Constitution.

C. I neffective Assistance of Counsel

The only ground for relief that this Court can address on the merits is D1: the alleged

ineffective assistance of McKinley's triabensel, Gregg L. Smith, in failing to impeach the
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eyewitnesses on their identification of McKinley as the shooter by entering into evidence the
photographs of McKinley at his mother’'s wedglithat would prove he did not cut his hair
between the shooting and the lineup.

As the lllinois court recognized, the ineffective-assistance claims are governed by
Strickland v. Washington466 U.S. 668 (1984), which requires a showing that counsel's
performance was objectively unreasonable andugiegd the client prejudiced the defendant
such that “there is a reasonable probability,that for counsel's unprofessional errors, the result
of the proceeding would have been differei@ee idat 694. Satisfying the two-pa$trickland
standard is difficult, and “establishing on habeagew that a stateocrt unreasonably applied
Stricklandunder 8 2254(d) is all the more difficultMorgan v. Hardy 662 F.3d 790 (7th Cir.
2011); see McNary 708 F.3d at 914 Strickland and AEDPA combine to form “doubly
deferential” stadard of review;Steffes v. Pollard663 F.3d 276, 282 (7th Cir. 2011) (giving
deference under AEDPA to state digiprejudice determination und8trickland. Relief should
be denied as long as the state court “tookcthrestitutional standard seriously and produced an
answer within the range of defensible positiof@aylor v. Bradley 448 F.3d 942, 948 (7th Cir.
2006).

The last state court to review the petitionedaim that his trial cunsel was the lIllinois
Appellate Court, on appeal from the denial oftpamviction relief. The court resolved the claim
on Stricklands prejudice prong, concluding that the failure to present the photograph did not
alter the outcome of the trial. As support, the teiied the strong eyewitness identifications of
McKinley as the shooter in the aftermath of therder and at the trial; it further noted that only

two of the witnesses had even commented on thgtHeof the shooter’s hair, meaning that, at
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most, the photograph could have impeachmemtevéo only two of the four witnesses who
pegged McKinley as the shooter.

The Court finds no fault with the lllinois ppellate Court’s conclusion that McKinley
was not prejudiced within the meaning 8frickland That court rightly acknowledged that
McKinley overstates the impeachment valuetltd photograph by suggesting that all of the
eyewitnesses testified at triadr had made statements to thelice during the investigation,
regarding the length of the shooter’s hair. The record does not bear out that argument.

Furthermore, the lllinois Appellate Court rightly considered the balance of the evidence
against McKinley in concluding that the asion of the photograph wanot prejudicial under
Strickland. “The materiality of omitted evidence helpful to a defendant ‘must be evaluated in the
context of the entire record.”Woolley v. Rednour702 F.3d 411, 426 (7th Cir. 2012) (citing
United States v. Agwrs427 U.S. 97, 112 (1976)). The case against McKinley, though not
overwhelming given the absence of physical evidence, was nevertheless strong. The victim’s
three friends had the opportunity to view the shooter during the initial confrontation on the way
to store, and during the second confrontation lddhto the shooting. They all picked McKinley
out of a photo array and a lineup, and theydalhtified him as the shooter at his trfaMichael
Thomas, who testified that lsaw McKinley flee from the shooting with gun in hand, had prior
familiarity with McKinley, and he, too, picked McKley out of lineup and identified him at trial
as the shooter. At trial the witnesses were esttbd to robust cross-examination regarding the
accuracy and consistency of their statemenggarcBng the identity of the shooter. The state
appellate court didot unreasonably apply federal law wheoahcluded that that, in light of the

evidence as a whole, the photograph with moohegeachment value as to two of the witnesses

> The odds of four witnesses randomly selectirgysame person out of a fair six-person
photo array are 6 in 1296%60or .46% (less than one half of one percent).

33



would not have been a difference maker.e T8eventh Circuit, wie acknowledging that
eyewitness testimony is not “always reliable,’sHaund such evidence “substantial” where, as
here, there were multiple eyewiss®s with more than a fleeting opportunity to view the crime.
See Morales v. Johnsp859 F.3d 588, 600-602 (7th Cir. 2011).

McKinley's burden was not mdgeto show that the omission of the evidence “had some
conceivable effect on the outcome of the proceeding” but to demonstrate a “reasonable
probability"—*a probability sufficient to undermenconfidence in the outcome”— that the result
of the trial would have been differel@ee Harrington v. Richted31 S. Ct. 770, 787-88 (2011)
(internal quotation marks and ditans omitted). Because the llliroAppellate Court's resolution
of McKinley's ineffective assistance of counselaim is consistent with the constitutional
standard ofstrickland he is not entitled to a writ of habeasrpus based upon his trial counsel’s
failure to admit photographic evidence of the kangf McKinley's hair the day before the
shooting.

D. Certificate of Appealability

Under the 2009 Amendments to Rule 11(d)the Rules Governing Section 2254
Proceedings, the “district court must issue or dercertificate of appealability when it enters a
final order adverse to the applicant.” Accordingly, the Court must determine whether to grant
Petitioner a certificate of appealalyjlpursuant to 28 U.S.C. § 2253(c)(2).

A habeas petitioner who wishes to appeal a district court’s denial of his habeas petition
must first obtain a certificate of appealabili8andoval v. United States74 F.3d 847, 852 (7th
Cir.2009). A certificate of appealability is warradtonly if the petitionecan make a substantial
showing of the denial of a constitutional rigtee Miller—El v. Cockrell537 U.S. 322, 336

(2003); Evans v. Circuit Court of Cook Coun69 F.3d 665, 667 (7th Cir. 2009). The standard
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is met if “reasonable jurists could debate whether (or, for that matter, agree that) the petition
should have been resolved in a different manner or that the issues presented were adequate to
deserve encouragement to proceed furthsfiller—ElI, 537 U.S. at 336 (quotinlack v.
McDaniel 529 U.S. 473, 484 (2000)). And in cases wheedistrict court daees a habeas claim

on procedural grounds—which this Court did t@s the bulk of McKinley's claims—the
certificate should issue only if the petitioner sisothat (1) jurists of reason would find it
debatable whether the petition states a valid claim of the denial of a constitutional right, and (2)
jurists of reason would find it debatable whethex dhstrict court was correct in its procedural

ruling. See Slackb29 U.S. at 485.

The Court concludes that McKinley has not made a substantial showing of the denial of a
constitutional right, nor is there cause to conclude that reasonable jurists would differ on whether
his claims are defaulted under 28 U.S.C. § 2254(b) or cognizable under 28 U.S.C. 8§ 2254(i).
Thus, the Court declines to certify any issues for appeal.

E. Outstanding Motions

Two final loose ends remains be tied: McKinley’s motiongor appointment of counsel
and for production of documents. As is likely evident from the Court’s opinion, they are denied.

1. Appointment of Counsel

There is no right to appointment cbunsel in a federal habeas caSee Pruitt v. Mote
503 F.3d 647, 657 (7th Cir. 2007) (explaining ttthte process does notgure appointment of
counsel for indigent prisoners pursuing state postiction remedies or feda habeas relief.”).

An attorney may be appointed if “the temests of justice so require.” 18 U.S.C.
8 3006A(a)(2)(B);Johnson v. Chandle487 F.3d 1037, 1038 (7th Cir. 2005ge 28 U.S.C.

8§ 1915(e)(1). In determining in its discretionetier requesting an attorney for the petitioner is
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warranted, the Court must ask: “(1) has the indigent plaintiff made a reasonable attempt to obtain
counsel or been effectively precluded from dosog and if so, (2) given the difficulty of the
case, does the plaintiff appear competent to litigate it himsgd@ "Pruitt 503 F.3d at 655.

McKinley's motion reflects thahe made a reasonable atf to obtain counsel on his
own under circumstances that make that endeelkallenging. As to the second question, in
light of the difficulty of the case, McKinley was competent to represent himself. By the time he
requested an attorney, McKinley had shown alydamhself quite capable of proceeding without
one; that has been borne out further in thefofiled after the motion. In his petitions, motions,
and briefs, McKinley articulateldis claims and their basis anclear and understandable fashion
and appeared informed about doprocedures. He cileapplicable case law, including recent
Supreme Court precedent, appraf@ly. And he made responsivéting arguments in response
to the State. His presentation far exceeded what is typical fmo ase habeas petitioner.
Accordingly, appointing counsel was not warranted.

2. Motion for Production of Documents

McKinley moved to compel the State to prd@ihim with various materials he argued
would support his habeas claim. McKinley firsjuested access to the nine photographs shown
to eyewitnesses, out of which they each identified McKinley, as well as photographs of the in-
person lineup in which McKinley again was ideietif. All of these photographs were exhibits at
the trial. McKinley argues that these are rssesy to support his claim that the photo array and
lineup were unduly suggestive (Claim E). Howetteg photographs would go to the merits of
McKinley’'s claim, and the Court has already doded that it cannot consider the claim due to

procedural default. McKinley presented thegument to the state court on post-conviction
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review, but never carried it further. And the ddfavas not excused by cause and prejudice or a
compelling claim of actual innocence.

McKinley also requests the photograph of Damwpez that police showed to his aunt,
Alisa Martin, during the investagion. In claim F1, McKinley gues that his trial attorney,
despite moving a mistiidased upon the prosecutors’ failucedisclose the photograph before
trial, was ineffective for not obtaining a dowuance of the trial to investigate the supposed
Bradyviolation and use the photo to exculpate McKinley. In clai) McKinley states that his
aunt’s home was illegally searched and that evidence (namely, a photograph of McKinley) was
illegally seized from it. Both claims are proceally defaulted; therefore, there is no reason for
the Court to compel the disclosure of evidence that would go to the merits of the claims.

McKinley's last request was for a portion of the trial transcript (already part of the state
court record); the State provided it in response to his motion.

* % %
The petitions for a writ of habeas corpus are denied, as are the petitioner’'s motions for

appointment of counsel and protioa of documents. No certificate of appealability shall issue.

f4 %t

Date: March 31, 2014 John J. Tharp, Jr.
United States District Judge
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