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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOE HAND PROMOTIONS, INC.,
Plaintiff,

No. 11 C 4319

V. Judge James B. Zagel

DRITAN ZANI, et al.,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Joe Hand Promotions, Inc. hasight this action against Defendants Dritan
Zani and Euro Star Café, Inc. for a viotatiof 47 U.S.C. § 605PIaintiff now moves for
summary judgment as to both liability andweges. For the following reasons, Plaintiff's
motion is granted in part and denied in part.

BACKGROUND

Plaintiff was the exclusive domestic commaldistributor of the transmission signal of
the December 11, 2010, telecastitimate Fighting Championship24: St-Pierre vs. Koscheck
2 (“The Event”). These rightsatuded all undercard bauand the entire television broadcast.
Plaintiff makes its money by entering into agreeis with commercial entities to permit their
display of the Broadcast. Thates are determined based ondhpacity of each establishment;
in this case the rate would have been $1,300.00.

Plaintiff's primary revenue source is thablicense fees it charges to commercial
establishments to broadcast programming. Plaintiff states it has lost millions due to unauthorized
broadcasts. Plaintiff alleges that it has kostl will continue to lose customers due to the

unauthorized exhibition of its programs, in paecause the commercial establishments that
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properly purchase rights cannot make moneyras@t. Moreover, Plaintiff states that the
unauthorized exhibition of its program damags goodwill and reputation because it cannot
provide customers with an accurate listagfations that are showing an event.

Abram Gale Sports Bar is located at 2866Neva, Chicago, lllinois 60707 and has a
capacity of 168 persons. Defendants admihtmsng the Event in the bar without a proper
license. The event was advertised on FacebooK atitter, but Defendants say they reached just
nine followers.

Defendants state that Direct TV came tolibeto set up the accounit appears that
Direct TV mistakenly gave Defendants a resitid account, though Defendants assert that this
was not made clear to them until this lawsuit was filed. Direct TV sent bills directly to the bar,
and Defendants assert that thegre unaware there were diféat rates for residential and
commercial accounts. Further, Defendant Zastes that he has nesidential satellite
television service with Direct TVh his home. It is uncontested that Defendants purchased the
Event from Direct TV as a Pay-Per-View eventlgaid the rate they were charged, which was
the residential fee.

DISCUSSION

Courts “shall grant summary judgmenttie movant shows that there is no genuine
dispute as to any material fact and the moisentitled to judgment as a matter of lawebFR.
Civ. P. 56(c).“On summary judgment the inferendesbe drawn from the underlying
facts...must be viewed in the light mdavorable to the party opposing the motiothited
States v. Diebold, Inc369 U.S. 654, 655 (1962¢ll v. EPA 232 F.3d 546, 549 (7th Cir. 2000).

The evidence relied upon in defending a motion for summary judgment must be

admissible at trial, although thewrt may consider sworn testimongdemsworth v.



Quotesmith.Com, Inc476 F.3d 487, 490 (7th Cir. 200Moreover, the moving party must
provide specific facts and cannolyrsolely on the pleading: “[tlhenere existence of a scintilla
of evidence in support of the plaintiff's positiafil be insufficient; there must be evidence on
which the jury could reasonably find for the plaintififnderson v. Liberty Lobby, Inel77 U.S.
242, 252 (1986).
A. Liability
47 U.S.C. 8 605(a) essentially provides for strict liabil®gee King Visiont Pay-Per-
View Ltd. v. Lake Alice Bafl68 F.3d 347, 349 (9th Cir. 1999). By their admission, Defendants
violated § 605(a) when they commercially psbéd the Event after having been charged only
the residential rate. Section 6@pprovides in relevant part:
[N]Jo person receiving, assisting ireceiving, transmitting, or assisting in
transmitting, any interstate or foreigtommunication by wire or radio shall
divulge or publish the existence, contents, substance, purport, effect, or meaning

thereof, except through authorized chdsre transmission oreception, (1) to
any person other than the address$es agent, or attorney

It is undisputed that Defelants did not pay the propeeffor commercial use of the
broadcast. Publication of thedaidcast to patrons in the bar vilags unauthorized, resulting in a
violation of 8 605(a). Summajydgment in favor of Plairi as to liability is therefore
appropriate.

B. Damages

Plaintiff has also moved for summary judgment as to damages under both 47 U.S.C.
8§ 605(e)(3)(C)(i)(I1) and 47 U.S.C. 8 605(e)(3)(iJ. Because Plaintiff has not alleged
sufficient undisputed facts to support its dansageguest under eitheecion of the statute,
Plaintiff's motion for summary judgment is denied as to damages.

1. Damages Under 47 U.S.C. 8 605(e)(3)(C)(i)(1)

Section 605(e)(3)(C)(i)(I) penits a plaintiff to recovea statutory damages award for
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each violation of § 605(a) “in a sum of Hess than $1,000 or more than $10,000, as the court
considers just.” Plaintiff asks that | awdhd& maximum amount allowable under the statute, but
has not offered sufficient evidence to persuagethat an award of even the minimum amount
would be just.

Plaintiff notes the lost licesing fee, and asserts it hagbealeprived of the “value,
benefits and profits derived from the unauthorized broadcast of the Event.” Plaintiff further
claims the loss of customers dioethe unauthorizedxé@ibition of its programs, in part because
those commercial establishments that purcpasger rights cannot make money when they
must compete with unauthorized exhibitors. Ri#iaxplains that its pmary revenue source is
the sublicense feesaharges commercial establishmetat$roadcast programming. If
legitimate customers stop purchasing licensesn#ffawill suffer losses. Plaintiff also makes
broad claims of damage to its goodwill and repatacaused by its inability to give customers a
list of locations that wilkexhibit a given event.

Aside from the lost licensing fee, however, these claims for loss are insufficiently
supported. Whether and to what exttBlaintiff has sustained lossas a result of this sort of
unauthorized use generally, tbrs instance of uauthorized use involving Defendants in
particular, is not at all clear from Plaiffit motion. Indeed, Defedants make uncontested
assertions suggesting that amaagvof as little as $250 under 8 68KB)(C)(iii)) may be far more
appropriaté.

2. Damages Under 47 U.S.C. § 605(e)(3)(C)(ii)

Section 605(e)(3)(C)(ii) permits a courtitwrease a damage award by as much as

$100,000 where the violation was “committed willfudipd for purposes of direct or indirect

commercial advantage or private financial gain.” Plaintiff asks for an additional award of

! See note dnfra, and accompanying text.



$50,000 under this section, but has not sufficjesttiown that Defendants acted willfully.

Plaintiff cites toON/TV of Chicago v. Julieir63 F.2d 839, 844 (7th Cir. 1985), where
the Seventh Circuit defined a willful violation afstatute in the civil context as “disregard for
the governing statute and an ifielience to its requirementsSee also Trans World Airlines,
Inc. v. Thurston469 U.S. 111, 128-29 (1985) (holding thas is an “acceptable” way to
articulate a definition of “willful,” but rejecting #hlower court’s application of the standard). In
Trans World Airlinesthe Supreme Court case on whicé 8eventh Circuit relied, the Court
held that in order for a violation of a stattiebe willful, the defendant must “know” that his
conduct would violate the statute, he must recklessly disregahe statutes requirements.
Trans World Airlines469 U.S. at 129-30.

Defendants assert that they were unawtzaetheir Direct TV account was set up in
potential violation of § 605(a). By assert that DiredtV mistakenly installed their service as a
residential account without théinowledge, and they assert ttia¢y had no reason to know that
the fee they paid upon purchasthg Event was not the propeef These assertions stand
uncontroverted.

Plaintiff asserts that “Defendants could have ‘innocently’ accessed the broadcast of
the Event, and therefore, it is certain that Defansl specifically and willlly acted to illegally
intercept the transmissions of the Event for Defendants’ commercial advantage.” But Plaintiff
does not explain why this must be. Plaintiff furthemsserts that it is “ceain” that Defendants
took “affirmative untoward actions” to bypasafeguards in place to protect satellite
programming, but, again, Ptaiff does not explain why.

Plaintiff points to courts that haveund willfulness where a defendant violates the

Federal Communications Act “fdine purposes of direct or imdct commercial advantage or



privatefinancialgain” KingvisionPay-PerView, Ltd. v. Admiral's Anchor, Inc. No. 272 F.
Supp. 2d 810, 812 (S.D.W. Va. 200T)me Warner Cable \Googies Luncheonette, In@.7 F.
Supp. 2d 485, 490 (S.D.N.Y. 1999)me Warner Cable of New York City v. Taco Rapido Rest.,
988 F. Supp. 107, 111 (E.D.N.Y. 1997). But thegecases in which default judgments were
entered against the defendants, and in whielttiurts accepted alll@dations - including
willfulness - as true.

Notably, however, in cases éikhe one currently beforeglCourt, where the defendant
was mistakenly charged the residential rate, e/lee defendant was apparently unaware that a
mistake had been made, and where the defepadshthe fee he was aetlly charged, courts
have opted to award only $250 in damagesprovided for in § 605(e)(3)(C)(if). These courts
have generally reasoned that the error on thiegbéhe cable compyy, without more, suggests
an absence of willfulness on the part of the defendaeé& Joe Hand Promotions, Inc. v. That
Place, LLC 2012 WL 2525653 at *5 (E.D. Wis. June 29, 2032g Hand Promotions, Inc., v.
Kennedy 2012 WL 1068789 at *2 (N.D. Ohio Mar. 29, 201.X)e Hand Promotions, Inc. v.
Marshall, 2012 WL 300542 at *4 (M.D. Tenn. Feb. 1, 2012).

CONCLUSION

For the foregoing reasons, Plaintiff's motiom smmmary judgment is granted in part and

denied in part. Consistenittvthis opinion, the Court hereloyders a damages hearing to be

held on 11/20/13 at 10:30 a.m.

2 Section 605(e)(3)(C)(iii) permits a court, in its discretiorreduce an award of damages to a sum of not less than
$250 “where the court finds that the violator was not aveaid had no reason to believe that his acts constituted a
violation of this section.”



DATE: October 7, 2013

James B. Zagel
United States District Judge



