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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WILLIAM J. BUECHELE, )
)
Plaintiff-Claimant, )
) No. 11 C 4348
V. )
) Jeffrey T. Gilbert
CAROLYN W. COLVIN, Acting ) Magistrate Judge
Commissionenf Social Security, )
)
DefendantRespondent. )

MEMORANDUM OPINION AND ORDER

Claimant William J. Buechele (“Claimant”) brings this action under 42 U.S.C. g#05(
seeking reversal or remand of the decision by Respondent Carolyn W. Gaiving
Commissioner of Social Security (“Commissioner”), in which the Commissuberaed
Claimants application for disability insurance benefitshis matter is before the Court on the
parties crossmotions for summary judgment [Dkt.#18, 23]Jaiinant argues that the
Commissiones decision denying his application for disability insurance benefits should be
reversed and/or that the case should be remanded for further proceedings. Céasesitihe
following issues in support of his motiofl) whether the Administrative Law Judge (“ALJ")
failed to follow the treating physician rule; (2) whether the ALJ faiteproperly evaluate
Claimant’s credibility; and (3) whether the ALJ relied on flawed vocatioxaér testimony.

For the reasons sairth below, Claimant’s motion for summary judgment [DktJH$&ranted

! On February 14, 2013, Carolyn W. Colvin became Acting Commissioner of Soadigit§sePursuant
to Rule 25 of the Federal Rules of Civil Procedure, Carolyn W. Colvirtasreically substituted as
the Defendant in this suit. No further action is necessary to continugiihiz/ eason of the last
sentence of section 205(g) of the Social Security Act, 42 U.S.C. § 405(g).
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and the Commissioner’s motion [Dkt.#28 denied The decision of the Commissiare Social
Security is reversednd the case is remanded for further proceedings consistentigith th

Memorandum Opinion and Order.

|. BACKGROUND
A. Procedural History

Claimant filed an application for Social Security disability insurance benefits a
supplemental security income on June 2, 2008, alleging a disability onset daterobBets,
2007. R.39-40. Claimant’s date last insured was September 30 #0181. The Social
Security Administration (“SSA”) denied his initial application on July 11, 2008. R.41-43.
Claimant then filed a request for reconsideration on August 26, 2008, which was denied on
September 30, 2008. R.G4. Claimant filed a timely written request for a hearing on October
15, 2008. R.75. A hearing was held before the ALJ on August 28, 2009, at which both Claimant
and Vocational Expert Leanne L. Kerr testified. .R.9

On October 27, 2009, the ALJ issued a decision denying the claims for benefits. R.44, 55.
Claimant filed a timely request on November 11, 2009, for review of thesAleEtision with the
SSAs Appeals Council. R.116. On April 29, 2011, the Appeals Council denieddugst for
review, thus rendering the Alsldecision a final administrative decision by the Commissioner.

R.1. Claimant timely filed a complaint in thi©Qrt pursuant to 42 U.S.C. § 405(g).

? Because Social Security disability benefits under Title Il equal insuraaaesatpst income caused by
disability, the applicant/worker must show a recent ection to the work force to maintain insured
status. 42 U.S.C. § 423(c) and 20 C.F.R. § 404.130. This generally means the applicant iwgsrwork
20 of the last 40 quarters. For an applicant who is thinyyears old or older, the “last date of insured
status” generally is five years after his or her date of last.work



B. Hearing Testimony — August 28, 2009
1. Claimant’s Testimony

At the time of the hearing, Claimant was fitiye years old, married, and living with his
wife and four children. R.14. At the hearing, Claimant testified that aftemggtiviee years in
the Army, he worked for nine years as a border patrol agent in Yuma, Arizona, and the
transferred to the U.S. Marshal’s Service in Detroit, Michigan. R.16-17. Claitased shat he
was a deputy U.S. Marshal for six years but he left that job to help care forltisrchafter his
wife gave birth to twins, one of whoraquired constant care. R.17. Claimant testified that after a
couple of years of unemployment during which he was responsible for child cared hes wife
purchased a businedd. According to Claimant, this business went bankrupt, so he began
working & a truck driver for other companiéd.

Claimant testified that he stopped working his most recent truck driving job leetaus
company he was driving for went out of business. R.18. Claimant then stated that whake he w
looking for other employment, he began experiencing lower backlpai@laimant’s Disability
Report states that his last employer went out of business #Navidmber 2007 and he became
unable to work because of his back pain in mid-December 2007. R. 173. While Claimant stated
that his back pain was not caused by a specific accident, he noted that he had been involved in
numerous accidents in the past including two motorcycle accidents. Gaif@ant stated that
he was placed in a medically induced coma and had his spinal cppg@tafter onef those
motorcycle accidestId.

Claimant testified that after seeking treatment for his back(pairanuary 2008
according to his medical recorgdg)doctor sent him to get an electromyogram (“EMG”). R.18-

19, 29. According to Claimant, the EMG, which he had about a year before the hearingdrevea



that he had a pinched nerve in his lower spine. R.19. Claimant testified that there wag nothi
that physicians could do about his pinched nerve other than provide a pain management plan.
R.1920. Claimant clarified thdte was told thasurgery would have had a fifty percent chance

of leaving him paralyzed. R. 20-21.

Claimant testified that every three months he saw Dr. Shah, his treatsigiaphyand
visited the University of lllinoigain clinic to have his medication plan monitored. R.21-22.
Claimant further testified that his required medication doses increased oveRtB@eClaimant
believed that his physicians increased these doses because his pain worsémedaddation
became less effectivéd. Claimant stated that he attended fphg/sical therapy sessions
beginning in May or June of 2008 but stopped physical therapy because it made his condition
worse. R.18. Claimant testified he was in bed in pain for two dayseaftbrphysical therapy
session. R.29. Claimant testified that he had no other health problems, and that if it feas not
his back pain, he could have worked. R.20. But Claimant then went on to note that his back
problem also caused hip, leg, and neck pain. R. 22.

Claimant stated that his medication helped make him feel a little bit better, but that the
pain worsened during the day. R.24. According to Claimant, he had to rest “three to feer to fi
times” per day in order to ease his pain. R.24, 30. Claimant clarified that he woulddeéen
and rest for an hour or two, hoping that he could sleep. R.26.

Claimant testifed he was only able to do minor chores to help around the house, like fold
the laundry, get his children out of bed, dress them, and pour milk for their cereal. R.25.
Claimant stated that, besides pouring milk, he did not dooKlaimant testified that he tried to
help with vacuuming and yard work but could not perform these takKslaimant further

stated that his hobbies once included playing sports but that he was unable to do that anymore.



R.26. Claimant testified that at the time of the hearing his daily activities includekimg
television and trying to read newspapéds According to Claimant, he was able to lift a gallon
of milk or a twelve pack of soda from a table, but could not pick up anything from thel@oor.
Claimant stated that he was still involved in his children’s activities, but could notsabheassy
spectator at events. R.30-31. Claimant explained that walking from the parkinghetsithbol
tired him, and he usually sat in the car to watch because bleachers and benchesmaused hi
significant pain. R.31

Claimant testified he was able to drive. R. 14. Claimant stated that if he stobddior a
five to ten minutes, his back pain would escalate and he would need something to lean on. R.29.
Further, Claimant testified that any time he traveled more than a tabletls lengeeded a cane.
R.26. Claimant alleged that he could sit for about thirty minutes before having to move, and h
could only walk a couple hundred feet. R. 27. Claimant further alleged that he could not walk a
half block without stopping several times to let the pain dissipate or stopping fior r@sleast
thirty minutes.d. Claimant described his pain while walking without medication as feeling like
his hips were grinding and electricity was shooting up his bdcKlaimant described his pain
while walking after taking medication as feeling like he had constant muaapsithat
worseneds the distance walked increaskt!.

Claimant testified that his concentration had diminished, that he slept during/tfte da
an hour or two due to exhaustion and his pain medication, and that he became constipated,
drowsy and nauseated from his metdaa R. 28. Claimant testified that during the hearing he

had been fidgeting in his seat, and stood up once because his chair was uncomfortable. R.28-29.



2. Vocational Expert’s Testimony

A Vocational Expert (“VE”) testified at the hearing. The VEddthree jobs in her
summary of Claimant’s past relevant work: deputy U.S. Marshal, border patrol agetituck
driver. R.33. The VE testified that, hypothetically, an individual who was approaching an
advanced age, had a GED, had the same relevantwaboky as Claimant, was limited to light
work, could only occasionally climb stairs, could not be exposed to dangerous machinery, and
was unfit for work requiring focused or intense concentration for extended periaae evdauld
not be able to satisfy the requirements of that individual's past \Wwbrk.

When asked by the ALJ if this hypothetical individual could satisfy the reqemsnof
other work, the VE stated that an individual “needs to be able to focus and maintain
concentration as much as digfiive percent of the worklay in order to sustain employment.”
R.34. The VE then clarified that if the individual could maintain focus at efijyeypercent, he
would be able to do unskilled light worlkd. The VE also stated that if the individual could not
maintain focus at eightftive percent, he would not be able to do other whitkThe VE testified
that the most appropriate light work for the hypothetical individual described By thevould
exist in office helper, information clerk, or mail dtgrositionsld. The VE explained that these
were light, unskilled, SVP 2 positionsl.

The ALJ then asked whether a person who required a cane to ambulate would be
precluded from any work or suffer any adverse impact on his ability to wbrkhe VE
responded that the cane requirement would not have a significant impact unlesgitheahdi
could not carry items like binders and folders while using the ¢dnghe ALJ then clarified
that the individual would still have one free hand, and the VE responded that, if so, the type of

light work under discussion could be performed by the individual, even with a cane. R.34-35.



The ALJ then asked the VE about a lumbar spine impairment questionnaire fillgd out b
Claimant’s treating physician, Dr. Shah. R.35, 387. The VE testified that thisojunste
indicated that, during an eight-hour day, Claimant was only capable of siitibhgd to three
hours and standing or walking for one to two hours. R.35. The VE explained that this
requirement would prevent@mant from performing any fulime work because he could not
complete an eigkthour dayld. The VE also testified that, based on the other information in the
guestionnaire, Claimant’s maximum lifting abilities were sedentdryrhe ALJ then asked the
VE if the information in the questionnaire would have any other adverse irghadte VE
responded that this information would imply that Claimant had a sedentary residtiahainc
capacity (“RFC”), which could preclude him from light wol#. The VEtestified that the
hypothetical individual had no other skills that would transfer to other sedentary work. R.36.

Claimant’s attorney then questioned the VE with regard to the ALJ’s hypothetica
scenario, asking whether additional requirementisat he individual would need to alternate
between sitting and standing positions every fifteen minutes and would need a camplfpr
standing-- would have any further impact on the light jobs the VE mentidinedhe VE
answered that alternating sittingcastanding positions every fifteen minutes would prevent the
hypothetical individual from performing at a mail clerk position, but would only redisce
functionality at an information clerk position by fifty percet. The VE then clarified that the
individual would only be functional as a mail clerk if he could still maintain dailyd@tu
eighty-five percentld. Additionally, the VE noted that the mail clerk position would require use
of the individual’'s dominant hand while standing with a dahe

Finally, the VE testified that an individual would be precluded from “all competitive

employment at all levels” if he needed to rest for half an hour at least threg@nuesyld.



C. Medical Evidence
1. Silver Cross Hospital

Claimant first received medical treatment relating to his alleged disability onry&iya
2008, in the emergency department of Silver Cross Hospital in Joliet, lllin@682 RClaimant
walked into the emergency department without assistance, complaining that hernad be
experiacing lower back spasms, as well as pain in his sacrum, flank, lower back, and hips for
three days. R.264-266.

The Silver Cross physician ordered a lumbar spine x-ray and diagnosed Claithant
lumbago. R.265Claimanthad an xray and therwas dischaged with prescriptions for Flexeril,
Motrin, and Vicodin. R.268. The January 21, 2008 lumbar spiag xadicated minimal
degenerative changes of the lumbar spine and no radiographic evidence of an acate skelet
abnormality. R.269. On March 27, 2008af@ant had an MRI that reveal#dliness of the
nerve root sheath at L51 on the left.” R.276. The MRI report states that these “[f]indings [are]
suspicious for left.5-S1 conjoined nerve ro6t(ld.) The report also says “[t]here is a mild
diffuse dsc bulge at L5S1with no significant spinal canal or neural foraminal stenosis. The
remaining disc levels are within normal limitg(ld.)

On April 2, 2008, Claimant began a prescribed, twekssion physical therapy program
at Silver Cross’s Physic&ehab & Performance Center. R.279. Claimant attended five of these
sessions between April 2, 2008 and April 17, 2008. R.285. After the fifth session, Claimant did
not wish to schedule any more appointments, so he was discharged. R.285. As noted earlier,

Claimant testified that physical therapy made his condition worse. R.18, 29.



2. Primary Care Joliet

On January 29, 2008 Claimant underwent an exam at Primary Care Joliet (“‘PGI0). R
The staff at PCJ diagnosed Claimant with lumbago and prescribed him Ibuprofen and
Cyclobenzaprine. R.311. Also on this date, Dr. YatirSHah, Claimant’s treating physician at
PCJ, scheduled an EMG for February 28, 2008, noting that Claimant had back pain radiating to
the buttocks. R.271. Dr. Bakul K. Panya, at Silver Cross Hospital, reviewed this EM&dorder
by Dr. Shah and found that the EMG was abnormal, and that it indicated a mild chrénic L4
radiculopathy with a mild early peripheral neuropathy. R.273. On March 19, 2008 Claimant ha
another exam at PCJ. R.308. The PCJ staff renewed Claimant’s prescritidbresniadol and
Acetaminophen and referred Claimant to the physical therapy departmdneaCgoss. R.278,

309. On April 14, 2008, Claimaagain was examineat PCJ. R.306. The PCJ staff maintained
its diagnosis of lumbago and renewed Claimant’s prescription for Traméddol.

Claimant saw Dr. Shah at PCJ on January 6, March 11, April 6, July 1, and October 2,
2009. R.406-430. At each of these visits, Dr. Shah maintained his diagnosis of degenferation o
Claimant’s lumbar or lumbosacral intervertebral disc, and renewed Qigsnpaescriptions.
R.405-412.

On March 11, 2009, Dr. Shah completed a lumber spine impairment questionnaire.
R.387. Dr. Shah noted his diagnosiglagenerative disc disease of thmbar spine and lumbar
radiculopathyld. Dr. Shah listed numerous clinical findings to support his diagnosis. He noted
that Claimant had limited range of motion in the lumbar spine, muscle spasms, sessory lo
both lower extremities, and muscle weeaks in both legs, and that Claimant performed positive
straight leg raise tests of forfive degrees in the left leg and fifty degrees in the right leg. R.387-

888. Dr. Shah listed Claimant’'s symptoms as back pain with radiation to both legs. R.388. Dr.



Shah found these symptoms and limitations reasonably consistent with Claimgsitsiph
and/or emotional impairments described in the evaluaitibn.

Dr. Shah then indicated that Claimant only could sit for two to three hours per day, and
stand or walk one to two hours per day.He also indicated that it would be necessary or
medically recommended that Claimant walk around for fifteen to twenty minueslaas
needed. R.390. Dr. Shah stated that it would be necessary or medically recommended that
Claimant not stand or walk continuously at woltdk.

Dr. Shah indicated that Claimamtcasionallycould lift or carry five to ten pounds but
never more than ten. R.390. He listed Claimant’s prescribed medications as Gabapenti
Amitriptyline, and Diclofenacld. Dr. Shah stated that Claimant was not a malingerer and that he
could tolerate low work stress levels. R.391.

Dr. Shah indicated that Claimant would need to take unscheduled breaks at unpredictable
intervals two to three times per day for fifteerii@nty minutes. R.392. Dr. Shah stated that
Claimant’s condition did not interfere with his ability to keep his neck in a constatibpok.

Dr. Shah indicated that Claimant would be likely to miss work more than three tinwgla m
because of his corntbn and that he would not recommend Claimant push, pull, kneel, bend, or
stoop.ld.

On July 1, 2009, Dr. Shatompleted a workexcuse slip which saithat Claimant could
not return to work because of a degenerative disc disease of the lumbosacral spine. R.396, 407.
On December 8, 2009, Dr. Shah indicated that Claimant was stable on his current medhdation a

that Claimant would meet with the University of lllinois Pain Clinic in Japo&2010. R.432.

10



3. Loyola Medicine

On May 14, 2008, Claimant, upoeferral fromDr. Shah, saw Dr. Ninith Kartha
neurologistat Loyola Medicinefor an MRI. R.321. Dr. Kartha’'s assessment was that Claimant
“may have a mild L4 radiculaopathy per EMG report but does not warrant surgical
management based on L-spine MRI findings.” R. 323. Dr. Kartha also noted thatr@&ima
“[llow back pain and leg pain and paresthesias . . . is not c/w [consistent with] nearogeni
claudication since ispine essentially wnl [within normal limits].I'd. Dr. Kartha ordered
follow-up MRIs of Claimant’s cervical and thoracic spine. R.287, 323. On May 21, 2008,
Claimant had the follovup MRIs. R.289. The cervical spine MRI revealed multilevel
degenerative changes combining with a congenitally narrow canal, causing mibdierate
spinal canal stenosis at €&bon the left and C6-7 on the righd. The thoracic spine MRI was
unremarkableld.

Dr. Kartha’'s assessment of the second MRI set based upon the reportedvaes thist
there was “no evidence of myelopathy to explain [Claimant’s] leg pain, pasesth He reports
no cervical radicular symptoms despite degenerative changes in C-spine. Hismalisirct
continues to be low back, hip joint pain which is likely musculosketetal in nature.” R. 323. Dr.
Kartha recommended Claimant be evaluated in a pain managementdalinic.

4. University of Illinois Pain Clinic

The record reveals th@aimant saw Blanca Velez, a medical student, on August 13,
2008 for a pain service consultatianthe University of lllinois pain clinidR.340. Velez
recommended Claimant begin Arthrotec and Gabapentin, refill his Vicodin iptestrhave an
x-ray taken of his sacroiliac joint, and return in one month &veddate his pain management

plan. R. 341. A September 10, 2008 report indctthat Claimant’s sacroiliac jointays

11



recommended by The University of lllinois Pain Clinic were also unrernbrkR. 381. The
record does not contain any other records from the pain clinic, although Claiméietitdsat he
regularly sees Dr. Shand went to the pain clinic for pain management. R.21.

5. State Agency Residual Functional Capacity (“RFC”) Capacity Assessment

On July 20, 2008, Francis Vincent, M.D., completed an RFC assessmédainadi@.
R.326-333. Dr. Vincens report statethat there was no treating source statement on file
regarding Claimard physical capabilities. R.3320n Claimant’'s RFC form, Dr. Vincent listed
his primary diagnosis as “degenerative changes of the spine” and his sgabagaosis as
“mild L4-5 radicdopathy.” R.326. The external limitations section of Claimant’'s RFC form
indicated that Claimant could occasionally lift or carry twenty pounds, frequéntgn pounds,
stand and/or walk with breaks for about six hours of an eight-hour workday, and sit about six
hours in an eight-hour workday. R.327. This section also indicated that Claimant’s push and/or
pull abilities were not limited by his disabilithd.

Dr. Vincent found the objective medical evidence from Claimant’s May 27, 2008
appointment with Primary Care Joliet inconsistent with his prescriptiondan@. R.328.
Further, the physician found Claimant’s alleged daily activities and symptaorssistent with
the objective medical evidende. The postural limitations portion of Claimang=C form
asserted that Claimant could occasionally climb ramps, stairs, ladders,aiogpasaffolds, and
could frequently stoop and croudH. The physician found no manipulative, visual,
communicative, or environmental limitationd. He found the Heged level and persistence of
Claimant’s back pain inconsistent withe objective medical evidence arwhsidered Claimant

partially credible due to the mentioned inconsistendre833.

12



On September 29, 2008, Richard Bilinsky, M.D., another staecggeviewing

physician, reviewed Dr. Vincent's July 10, 2008, RFC assessment and agreed wig8%. R
D. The ALJ’s Decision— October 27, 2009

Following a hearing and a review of the medical evidence, the ALJ deterthaie from
December 15, 2007 through the date of his decision, Claimant was not under a disability as
defined by the Social Security Act. R.44. The ALJ evaluated Claimant’s applicender the
appropriate fivestep sequential analysis. R.44-47. At step one, the ALJ found that Claimant had
“not engaged in substantial gainful activity since December 15, 2007, the allexpdalliiyi
onset date.” R.46. At step two, the ALJ found that Claimant had severe impairmentsngpnsist
of “discogenic disorders of the backd. Despite considéng these discogenic back disorders
“severe within the meaning of the Regulations,” at step three, the ALJ found timaala
impairment or combination of impairments did not meet or medically equal one of the
impairments listed in 20 CFR 404.1520(d), 404.1525, and 404.1¢26.

Before proceeding to step four, the ALJ determined that Claimant had the ®RFC “t
perform less than the full range of light work as defined in 20 CFR 404.156[{A\s part of
his analysis, the ALJ noted that Claimant waspgable of occasionally climbing and negotiating
stairs... [and] of performing work activity that would not require focused or intense
concentration for extended periods [of time].” R.46-47. The ALJ further noted thatabiai
“should avoid all exposure to hazardous or dangerous machinery.” R.46.

The ALJ found that “Claimant’s medically determinable impairment couldnadty be
expected to cause the alleged symptoms; however, [Claimant’s] statemesiscanthe
intensity, persistence, and limiting effedf these symptoms [were] not credible to the extent

they [were] inconsistent with the above [RFC] assessment.” R.47-48. The ALJ found that

13



Claimant’s treatment was conservative and routine, consisting only of mewlicetnagement
and five physical therapy sessions. R.48. The ALJ stated that this was not thettgpennt
that a totally disabled individual would be expected to recéive.

The ALJ further noted that Claimant’s symptoms may not have been as seaiegesd
because he stopped atlerg physical therapy after only five sessidis. Further, although
Claimant was prescribed a cane, the ALJ noted that “the objective findingesgergially
normal with minimal abnormalities|d.

While examining the record regarding Claimant’s treatment at the Universliyois|
pain clinic, the ALJ noted that, beyond references in Dr. Shah’s 2009 treatment no@)tithe r
did not reveal any other treatment records from the pain clinic. R.51. The ALJ furtbeértinai
Dr. Shah'’s notes indicated that he was the one that continued to manage Claimantsonedi
Id.

The ALJ wrote that he gave the State agency medical consultants’ (Drs. \@ndent
Bilinsky) physical assessments “appropriate weight” because he found ¢éinenalyy consistent
with the medical evidence of recotd. The ALJalso said thate disagreed with the
consultants’ findings regarding Claimant’s limitations within the range of igink because the
consultants did not adequately consider Claimant’s subjective compldints.

Although Dr. Shah opined on July 1, 2009, that Claimant was totally disabled and unable
to return to work, the ALJ noted that Dr. Shah’s statements classifying Claasadisabled” or
“unable to work” are not medical opinions and those determimatoe reserved to the
Commissioner. R.52. Thus, he did not accord them controlling weight, though the ALJ said he
recognized that Dr. Shah’s opiniostdl must be carefully considered to determine the extent to

which they are supported by the recorcgashole.ld.
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The ALJ went on to give Dr. Shah’s March and July 2009 opinions little weight because
he found they were inconsistent with the evidence of record (including Dr. Shah’seagvnent
notes and findings)ld. In deciding to give Dr. Shah’pmions little weight, the ALJ noted that
Dr. Shah’s July 2009 examination was essentially within normal limits exaepbtes that
Claimant had a limited range of motion in the lumbar spine and a right-sideddiriipe ALJ
found that these treatmembtes failed to reveal the type of significant clinical and laboratory
abnormalities and findings the ALJ would expect tofse@ patient with a true disabilityd.

The ALJ noted further that Dr. Shah’s general course of treatment wasisteahwith a plan

of treatment that would be expedtior a truly disabled patievecause Dr. Shah simply refilled
Claimant’s medication and instructed Claimant to return in three madti&ecause the ALJ
thought that Dr. Shah’s opinions contrasted with the other evidence and were unsupported by
Claimant’s normal spine MRIs, he gave little weight to those opinldns.

The ALJ noted that even though Claimant stated that he last worked on November 11,
2007, after being laid off from his truck driving job, he did not become unable to work until
December 15, 2007d. The ALJ believed that this indicated that Claimant stopped working
because of the layoff and not because of his alleged disabling impairtdeRtgther, the ALJ
noted that Claimant was not placedasry work restrictions biiis doctor until 2009, indicating
that Claimant’s symptoms may not have been as severe as he alleged eéuvemy¢hdisability
period.ld.

The ALJalsonoted that the evidence was inconsistent with Claimant’s alleged daily
activities. ld. The ALJ found that two factors weighed against Claimant’s description of hys dalil
activities.ld. The first factor he noted was that Claimant’s alleged daily activities could not be

objectively verifiedld. The second factor the ALJ noted what even if Claimant’s limited

15



activities were taken as factual, it would be difficult to attribute the limitations to Cldgman
medical condition and not to other reasddsThe ALJ concluded that Claimant’s testimony
about his alleged daily activitynitations were outweighed by these two factbdsDespite
Claimant’s reports of pain, the ALJ found that the medical evidence of record éstdlthat
Claimant retained the capacity to perform work activity at the referenc€d RIF

At step four, after determining Claimant’s RFC, the ALJ found that Claimanumatse
to perform any past relevant wotkl. At step five, the ALJ found, considering Claimant’s age,
education, work experience, and residual functional capacity, that there wetlggjeghxssted in
significant numbers in the national economy that Claimant could have performed. R.54. In
making his step five decision, The ALJ considered the VE's testimony and condtatled t
Claimant could perform light, unskilled jobs available in signifitcaumbers in the national
economy even if he needed a cane and needed to alternate sitting and standing pasiidss e
minutes. R.55Therefore, the ALJ concluded that Claimant was not disabled under the Social

Security Act.ld.

IIl. LEGAL STANDARD
A. Standard of Review
The “findings of the Commissioner of Social Security as to any fact, if stggooy
substantial evidence, shall be conclusive.” 42 U.S.C. § 405(g). A decision by ancdinidse
the Commissioner's final decision if the Appeals Courenliels a request for revie@ms v.
Apfel, 530 U.S. 103, 106-07, 120 S.Ct. 2080, 147 L.Ed.2d 80 (2000). Under such circumstances,
the district court reviews the decision of the Aldl.Judicial review is limited to determining

whether the decision is supported by substantial evidence in the record and whethér the
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applied the correct legal standards in reaching his decisehms v. Astrue, 553 F.3d 1093, 1097
(7th Cir. 2009).

Substantial evidence is “such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 28
L.Ed.2d 842 (1971). A “mere scintilla” of evidence is not eno&gbtt v. Barnhart, 297 F.3d
589, 593 (7th Cir. 2002). Even when there is adequate evidence in the record to support the
decision, however, the findings will not be upheld if the ALJ does not “build an accurate and
logical bridge from the evidence to the conclusidderger v. Astrue, 516 F.3d 539, 544 (7th Cir.
2008). If the Commissionertiecision lacks evidentiary support or adequate discussion of the
issues, it cannot standllano v. Astrue, 556 F.3d 558, 562 (7th Cir. 2009).

Though the standard of review is deferential, a reviewing court must “condutotal c
review of the evidenceefore affirming the Commissioner’s decisig@nchstadt v. Astrue, 534
F.3d 663, 665 (7th Cir. 2008). It may not, however, “displace thesAudgment by
reconsidering facts or evidence, or by making independent credibility deétionis.”Elder v.
Astrue, 529 F.3d 408, 413 (7th Cir. 2008). Thus, judicial review is limited to determining
whether the ALJ applied the correct legal standards and whether thergamsabsvidence to
support the findingdNelms, 553 F.3d at 1097. The reviewing court mayee a judgment
“affirming, modifying, or reversing the decision of the [Commissioner], witlvittnout
remanding the cause for a rehearing.” 42 U.S.C. § 405(Q).

B. Disability Standard

Disability insurance benefits are available to a claimant who cahlisst he is under a

“disability” as defined in the Social Security Atiskowitz v. Astrue, 559 F.3d 736, 739-40 (7th

Cir. 2009). “Disability” means an “inability to engage in any substantial gainfiitydoy
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reason of any medically determinable plgéior mental impairment which can be expected ... to
last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). An individual
is under a disability if he is unable to do his previous work and cannot, considering his age,
educationand work experience, partake in any gainful employment that exists in the hationa
economy. 42 U.S.C. 8§ 423(d)(2)(A). Gainful employment is defined as “the kind of work usually
done for pay or profit, whether or not a profit is realized.” 20 C.F.R. § 404.1572(b).

A five-step sequential analysis is utilized in evaluating whether a claimant is diszbled
C.F.R. 8 404.1520(a)(4)(i-v). Under this process, the ALJ must inquire, in the following order:
(1) whether the claimant is engaged in substantial daaetivity; (2) whether the claimant has a
severe impairment; (3) whether the claimsumhpairment meets or equals a listed impairment;

(4) whether the claimant can perform past relevant work; and (5) whetheaithard is capable
of performing other workid. Once the claimant has proven he cannot continue his past relevant
work due to physical limitations, the ALJ carries the burden to show that other jebeke
economy that the claimant can perfo@dimidt v. Astrue, 496 F.3d 833, 841 (7th Cir. 2007).

[ll. DISCUSSION
A. The ALJ Failed to Follow the Treating Physician Rule

A treating physician’s opinion is entitled to controlling weight if it is supported &y th
medical findings and not inconsistent with other substantial evidence in the record=.R08C.
404.1527(d)(2); Social Security Ruling (“SSR”) 96-Zdgel v. Barnhart, 345 F.3d 467, 470
(7th Cir. 2003). An ALJ can reject an examining physician’s opinion only for reaspp®rted
by substantial evidence in thecogd; a contradictory opinion of a n@xamining physician is
not, by itself, sufficient for the ALJ to reject an examining physiciapigion. Gudgel, 345 F.3d

at 470. Once well-supported contradictory evidence is introduced, however, the treating
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physcian’s opinion is no longer controlling but remains a piece of evidence for theoALJ
weigh. Hofdlien v. Barnhart, 439 F.3d 375, 377 (7th Cir. 2006). When an ALJ fails to credit a
treating physician’s opinion, he must at least minimally discuss the reasonsthiitnfeto that
result. Skarbek v. Barnhart, 390 F.3d 500, 503 (7th Cir. 2008odbey v. Apfel, 238 F.3d 803,
808 (7th Cir. 2001).

In the instant case, Claimant argued tha ALJ failed to follow the treating physician
rule and, instead, “played doctor” himself by substituting his opinion of the medical evidence
Dr. Shahs$ opinion as Claimant’s treating physiciadm ALJ must not substitute his own
judgment for a physician’s opinion without relying on other medical evidence origyithdhe
record. Rohan v. Chater, 98 F.3d 966 at 968 (“[A]s this Court has counseled on many occasions,
ALJs must not succumb to the temptation to play doctor and make their own independent
medical findings.”)Clifford v. Apfel, 227 F.3d 863, 870 (7th Cir. 2000); 20 C.F.R. 8§
404.1527(d)(2) (We have likewise insisted that an ALJ must not substitute his own judgment for
a physiciais opinion without relying on other medical evidence or authority in the re¢ordti
ALJ also cannot disregard medical evidersimply because it is at odds with the ALJ
unqualified opinion. Sek®lurphy ex rel. Murphy v. Astrue, 496 F.3d 630, 634 (7th Cir. 2007).

After a thorough review of the ALJ’s decision and the record in this case, thie Cour
concludes the ALJ failed to explain adequately his reasons for disregdreliaogihion of
Claimant’s treating physician, Dr. Shah, and instead seems to have substitoted fiew of
the medical evidence fdnat of Dr. Shah without supporting that judgment with competent
substantial evidence of record. Although the Court cannot and does not conclude on this record
that Claimant isin fact, disablednd entitled to benefits, it also cannot conclude that the ALJ’s

analysis of the evidence passes muster under the applicable ledafrdsann a number of

19



respects discussed below, the Court concludes that the ALJ failed to build both atecacdia
logical bridge from the evidence that the ALJ references in the recordsaniiirnate
conclusion.McKinzey v. Astrue, 641 F.3d 884, 889 (7th Cir. 201Berger v. Astrue, 516 F.3d at
544.

1. Treating Physician vs Consulting Physicians

In March 2009, Claimarg’treating phgician, Dr. Shah, filled out a lumbar spine
impairment giestionnaire in which he reported his diagnosislain@ant as'degenerative disc
disease of tS spine; lumber radiculopathy.” R.387. Dr. Shah opined that Claimant could sit for
2-3 hours in an 8-hour day and stand or walk for 1-2 hours during an 8-hour day. R.389. He said
it was medically recommendeldat Claimant get up and move around as needed during the day
and not sit again for 15-20 minutes. R.390r. Shah also opined that Claimant would have to
take unscheduled breaks 2-3 times a day for 15-20 minutes each. R.392arJur8ter
opined tlat Claimant is unable to return to work at this time because of degenerative disk
disease of tS spine”and is“currently totally disabled.” R.396. The VE testified that Dr. Shah’s
responses to this questionnaire indicated that Claimant was precluatepeiiorming any fuH
time work because he could not complete an eight-hour work day. R. 35.

The ALJ gave Dr. Shas’'opinions little weightR.52. Instead, the Alseemsdo have
preferedthe opinions rendered by the agency consulting physicians, neither of whom examined
Claimant, who opined that Claimant retained the ability to perform a restrictezl sahght
work. The ALJ said he gave the consulting physicians’ opinions “appropriate weegatise
they were' generally consistent with the medicaldence ofrecord (R.51), though the ALJ also
discounted the consultimghysicians'opinions because “they did not adequately consider the

claimants subjective complaints(id.)
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The“appropriate weilgt” formulationunder these circumstandssunhelpful. The Court
does not know what thateans.Did the ALJ give the consultinghysiciansviews more weight
than Dr. Shah’s? If so, how much more weight did he give themylaydid he do s@ The
sense one gets from reading the entire opinion ighka&LJdid give the consultinghysicians’
views more weight than Dr. Shah’s but the reasons the ALJ did so are not explaindlamt g
the conclusory statement thiae consultantsviews werée‘generally consistent with the medical
evidence ofecord” R.51. The consulting physicians, however, did not review all the medical
evidence of record. @ither of theconsultants who reviewed Claimant’s medical records and
tendered their opinions in July and September 2008, a year before the hearingasethisad
available to them Dr. Shah’s notiesm his examination or treatment of Claimaetween
January and July 2009 or his opinions issued in March and July 2009. R. 327-28, 333, 385. One
of those consultant®r. Vincent,had none of Claimant’s miedl records after May 2008
(R.327-328)- in other words, that doctor saw only four months of Clainrsané€dical records
relevant to his claimed disability and it is not clear whether the other consultant, Dr. Bilinsky,
reviewed anything that was not in the file reviewed by the finssaitant (R.384-85Y.

Claimant is thus correct in stating that “[n]Jo medical source who reviewedtihe e
medical record found that Mr. Buechele was less severely limited than ddduyibe. Shah.”

Pl. Mem. In Support of Summary Judgment [Dkt.#19] aE&: Ivey v. Astrue, 2012 WL 951481,
at* 13 (N.D. Ind. 2012) (an ALJ's decision to give more weight to a reviewirggagancy

physiciars opinion “cannot stand where it lacks evidentiary support and is based on an

* Claimant represents, without objection by the Commissioner, that nefitter @onsulting physicians is
a neurologist.Dr. Vincent is a retired general practitioner and Dr. Bilinskg hephrologistSee
Claimant'sMemorandum In Support of Summary Judgment [Dkt.#19] at 8, n.16, and 9, n. 17.
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inadequate review of [the claim&jtsubsequent edical recort), citing Saggs v. Astrue, 781 F.
Supp. 2d 790, 794-95 (S.D. Ind. 2001) (remanding with instructions to obtain and consider an
updated medical opinion based on all of the evidence in the record where the ALJ relidteupon t
state agency physicidrapinions that did not take subsequent medical records into account and
therefore were not based on the entire medical reddetl)nghiere v. Astrue, 2011 WL

4431023, at *8 * (N.D. lll. 2011) (fiding that the state agency physicigopinions relied upon

by the ALJ to contradict the opinions of Claimartteating physicians were not based on a
complete review or an accurate summary of all the relevant medical eVidexiceherefore

remand was necessary).

In addition as noted above, the Atldendiscounted the opinions of the consulting
physicians in arriving at his RFC determination becalus@\LJ saidhose physicians “did not
adequately consider the claimant’s subjective complaintsl.RBut the ALJ himself
discounted Claimant’s subjective complaints saying Claimant was not credibp®rting the
limiting effects of his pain (R.448, 53) and he discounted Claimant’s description of the degree
to which his symptoms limited his daifctivities (R.53). So, if the ALJ discounted Claimant’
credibility because he was suspicious of Claimant’s subjective reports ofripsosys, and he
discounted the consultimghysicians'opinions because they did not give Claimastibjective
complants enough credence, the Court agaleft guessindiow much weighwithin the
“appropriate weightformulation the ALJactuallygave to the consulting physicians’ opinions,
and why those opinions were sufficient to outweigh the opinion of Claisnaetting physician,

Dr. Shah.
Overall, it appears that the ALJ neither accepted fully Dr. Shah’s opiniormichioe

credit fully the consulting physicians’ opinions. This makes it more likely tioathat Claimant
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is correct- because the ALJ did not have available to him an opinion from a physician who had
reviewed all of the medical evidence, including Dr. Shah’s medical treatewamtls and

opinions in 2009, the ALJ “played doctor” himself in reviewing and evaluating the medical
evidence in the course of fimdj that Claimant was ndisabled. Accordingly, without more
explicit guidance from the ALJ in his written decision, we cannot say that he lgrdjzeounted

Dr. Shah’s opinion as Claimant’s treating physician in favor of the opinions of the toagpsul
physicians.

2. Inconsistencies Between the Record Evidence and Dr. Shah’s Opinion

In the two and onéalf pages of his sevgmage brief in which the Commissioner
attempts to defend the ALJ’s decision, the Commissioner does not addresg Gisgctant’s
arguments that the ALJ improperly rejected Dr. Shah’s opinions in favor of the aogsult
physicians’ opinions based upon their review of an incomplete medical redbeat e ALJ
improperly substituted his view of the medical evidencetfat of Claimant’s treating physician.
The only thing the Commissioner says in this regard is that the ALJ properly nat¢let
consulting physicians’ opinions supported his own. [Dkt#25] éa$discussed above,
however, that begs the questiorthie context of this casdnstead, the Commissiongrimarily
argues that Dr. Shah’s opinion was inconsistent with the record evidence and thdedision
should be upheld for that reason.

The only specific inconsistency tl@®Bmmissionecites, however, is not something upon
which the ALJ reliesn his decision. The Commissioner points to an inconsistency between Dr.
Shah’s statement in his March 11, 2009, lumbar spine impairment questionnaire (R.386-393) and
his progress notes in January, April and July 2009 when he examined Claimant, befdterand a

he filled out the lumber spine questionnaire (R.407, 409, 412). [Dkt#25]Tdtes.
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Commissioner argues that Dr. Shah referenced clinical findings in the quesdpaneh as
muscle spasm, sensory loss andatelweakness, that are specified inhis progress notes.
But the ALJ does not cite these supposed inconsistencies as support for his deoggem Dr.
Shah'’s opinion. Therefore, neither the Commissioner nor this Court can rely upon them to
uphold the ALJ’s decision. As the Seventh Circuit has cautioned, the Commissiamatr ca
succeed in defending an ALJ’s decision on the basis of findings the ALJ does ndtimséi
or herself. Spiva v. Astrue, 628 F.3d 346, 348 (7th Cir. 2010). Mower, Claimant counters that
Dr Shah’s treatment notestuallydo reference Claimant’s muscle spasms (R.265, 411) so that
there is no inconsistency in this regard between Dr. Shah’s responses to the jhingbar s
guestionnaire and his treatment notes.

TheALJ himself does say th&Dr. Shah’s opinion contrasts sharply with, and is without
substantial support from, the other evidence of record, which renders it lessipersiRH2.
But the evidence the ALJ cités support that conclusion is not necesgganconsistent with Dr.
Shah'’s opinion.For example, the ALJ says that on the same @atg 1, 2009) that Dr. Shah
opined that Claimant wddotally disabledd and could not return to work because of his
“[d]egeneative disk disease of L-S spin@R.395-96), his progress notes shthat “claimant
was in no distress, had limited range of motion of the lumbar spine, and a right sidedd]mp [si
but his examination was otherwise essentially within normal limig.52¢ The ALJ
characterize®r. Shah’slinical findings as notingonly minimal abnormalitiésthat do not

support a finding that Claimant is totally disabléd. The ALJsown conclusioras tothe

* The ALJmisspoke here. Dr. Shah actually noted Claimant “has aitkftt limp” in his examination

records. R. 407, 409, 412.
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import of Dr. Shah’s treatment notes and their supposed inconsistency with his opingetis ba
upon a selective reading of the record.

Dr. Shah’s progress note for July 1, 208ports his “constitutional” findings that
Claimant is a “welnourished, well-developed, well-groomed patient in no distress.” R. 407.
Later in his progress note, however, Dr. Shah reports, in bold letters, thati@l&asmdeft-
sided limp [and] [t]he lumbar spine hdisnited ROM.” Id. (emphasis original.) Dr. Shah also
noted in his progress note Claimant’s subjective complaints of chronic, severeclopaing
with limited range of motion, muscle stiffness, numbness and tingling, muscle spésm a
sciatica. R. 406, 408, 411. Dr. Shah’s constitutional assessment that Claimantlis a “we
groomed patient in no distress” thus needs to be read in context of Ds &ipaint of his
objective findings that Claimant has a{sitled limp and limited range of motion, and
Claimant’s subjective reports of muscle stiffness, numbness, tingling, nspsdm and sciatica.
Whether thé' abnormalitiesidentified by Dr. Shah @ “minimal’ in a person who presents with
“[d]egenerative disk disease of3 spine; lumbar radiculopathy” (R.38%)primarilya medical
judgment, nosomething for a layman to determine.

TheALJ also discredits Dr. Shah’s opinions becaussayg they “are not supported by
the evidence of normal MRIs of the [Claimant’s] spine.” R.52. In support o$tdtaiment, the
ALJ cites the results @n MRI of Claimant’s spine in March 2008 at Silver Cross Hospital
(R.276) andVRIs of Claimant’s lumbercervical and thoracic spine ordered and reviewed by Dr.
Karthaat Primary Care Jolieh May 2008 (R.288-89, 323). The report of the March 2008 MRI
states “[t]here is fullness of the nerve root sheath &16n the left. This mayepresent a
conjoinedleft L5-S1 nerve root . . . There is a mild diffuse disc bulge a®1%4th no

significant spinal canal or neural foraminal steno3ise remaining disc levels are within normal
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limits.” (R.276). The report concludes “[flindings suspicious for left3conjoined nerve
root.” Id. At the risk of stating the obvious, the negative inference from the statemerththat “
remaining disc levels are within normal limit§R.276, emphasis added that theother MRI
findings noted at L5-S1 are netthin normal limits. Further, whether or not a “conjoined nerve
root” or a“mild diffuse disc bulgécan or should be characterized as “normal” is a medical
judgment, not something the ALJ is qualified to assess in the first instdheeefore, the ALJ’s
conclusion that the March 2008 MRI was “normal” is not supported by the evidence.

Dr. Kartha’s notes of his review of an MRI of Claimant’s lumber spine in May 2008 do
say“[n]o significant stenosisand“L -spine essentially wnl [within normal limits].R.323. The
notes also go on to say, howeubat “[Claimant] may have a mild £8 radiculopathy per EMG
Report . .." Id. The EMG ReporDr. Kartha referenced fsom March 2008 It says that
Claimant’s lumber spine “is abnormal and shows mild dierba-5 radiculopathy.” R.273Dr.

Dr. Shah’s diagnosis of Claimamtfter having reviewed all of these repovias “degenerative
disc disease of4S spine; lumbar radiculopathy.” R.387.

After he reviewed the results of the MRI of Claimant’s lung@ne, Dr. Kartha ordered
an MRI of his cervical and thoracic spinBr. Kartha’'s notes of hiseview ofthoseMRI results
report“multilevel degenerative changes are combining with a congenitally narr@altcarause
mild to moderate spinal canal stenosis a6 the left and C6-7 on the right.” R.298. Dr.
Kartha characterized the MRI of Claimartt®racic spine as “normal.ld. Dr. Shah’s diagnosis
and opinion was lumber radiculopathy, however, not thoracic or cervical radiculopathy, so a
“normal” MRI of Claimant’s thoracic spine is not particularly relevant to vibraShah was

treating
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The medical evidence the ALJ cites for his conclusion that Dr. Shah’s opimonh is
supported by the “normal” MRIs of Claimant’s spine thus does not clearly support that
conclusion. Although the Court recognizes that the ALJ is entitled to deferere@@m of his
decision, such deference does not extend to his “playing doctotlieTextent that the ALJ was
gualified to assess whether Claimant's MBi$iis EMGwere or were not “normal,” it is not
clear why his judgment in tha¢gard should supplant Dr. Shahigdicaljudgment as
Claimant’s treating physicianrhe bottom line is thahe Court cannot say that Dr. Kartha’s
statement that Claimant “maywe a mild L45 radiculopathy”id.) or Silver Cross Hospita
“findings suspicious for left L1 conjoined nerve root” (R.276) are indicationsmdrmal
MRIs of [the] Claimant’s sippe” (R.52) that are fundamentallyconsistent with Dr. Shah’s
diagnoss of “degenerative disc disease eSLlspine; lumbar radiculopathy” (R.387). Without
more explanation from the ALJ, or the opinion of a physician who had reviewed all of
Claimant’s medical records, the Coalsodoes not see how the ALJ was in a positmmake
that judgment.

Finally, two other reasons cited by the ALJ as support for his decision ¢coDejeShah’s
opinion also do not withstand analysis. The ALJ drew a strong negative infegancst a
Claimant because Dr. Shah’s medical opinion on July 1, 2009, that Claimant was “totally
disabled” and could not return to work (R.396), was obtained by Claimant to support his
application for disability benefits. R.52. But a negative inference againstaabased upon
this fact is patently unjustéd. Punzio v. Astrue, 630 F.3d 704, 712-13 (7th Cir. 2011) (“How
else can [claimant] carry this burden other than by asking her doctor to weighTi®’
Commissioner concedes this was error by the ALJ but argues it is harMlesmnnot say it is

hamless under the circumstances. The ALJ pulled together a laundry liasohseto reject Dr.
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Shah’s opinion as Claimant’s treating physician. As discussed in this Opinionpamointhe
reasons cited by the ALJ do not withstand analysis, at least without more érpldmen the
ALJ. We cannot tell which of those reasons were more persuasive to the AL ianaoid,
therefore, cannot say that the ALJ’s decision to hold against Claimant the tdat tBhah’s
opinion was solicited to support lakim for disability benefits was harmless.

In addition, while 1 is true, as the ALJ says, that Claimant was prescribed twelversess
of physical therapy buinly attended five sessiantie ALJ didnot consider Claimant’s
explanation for discontinuinghysical therapyClaimant testifiedhat the physical therapy
sessions did not help him and he was in terrible pain for days after each session. Rti8, 29. |
not clear what additional benefit Claimant would have received had he continued vgittaphy
therapy. Thenegative inferencthe ALJ drawdrom these facts thus is unjustified.

In conclusion, the clear sense the Cagetis from reviewing the entire record and the
ALJ’s decision is that the ALJ substituted his layman’s view of the mediadtmse in place of
that of Claimant’s treating physicianithout clearly articulating how the medical evidence fails
to support the treating physician’s opinion. The ALJ could have, and in the Court’s vied@ shoul
have, solicited an updated opinion from an independent medical expert who would have had the
opportunity to review all of Claimant’s medical records and Dr. Shah’s opinions before
subjecting the record evidence to his own review. Having not done so, however, the ALJ’s
decision comes to this Court on a weaker and ultimately inadequate footing.

To the extent that the ALJ meant to rest his decision on facts showing that Ivs. Sha
opinions were inconsistent with objective medical evidence in the record, he nesgedity
the evidence he reliagbon to support that decision in more than a conclusory $tayements

like “the general course of treatment pursued by Dr. Shah has not been consibtesitatvone
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would expect to se claimant were truly disabledR.52) do not satisfy the requirentéhat
the ALJ build an accurate and logical bridge to support his decision in the contest of thi
particular caseAs discussed above, thigle specific evidence the ALJ does cite as being
inconsistent with Dr. Shah’s opinion and diagnosis does not support his conclusion as a factual
matter. Since no treating or consulting physician evaluated all of the record evidence and
reached a different diagnosis or assessment than did Dr. Shah, and since thetltd poi
other solid contxdictory evidence aauthority to discredit Dr. Shah'’s opinion, the Coultefs
with the conclusion that the ALJ impermissibly stepped over the line and “playext"deeate in
a way that cannot withstand analysis under the applicable legal standard.
B. On Remand, the ALJ Should Reuvisit the Issue of Claimaig Credibility

An ALJ is in the best position to determine the credibility of witnesses, anddhis C
reviews that determination deferentially.aft v. Astrue, 539 F.3d 668, 678 ({7 Cir. 2008) (citing
Smsv. Barnhart, 442 F.3d 536, 538 {f7 Cir. 2006)). The ALJ has the discretion to discount
testimony on the basis of evidence in the recaéoinson v. Barnhart, 449 F.3d 431, 435-361{Y
Cir. 2000). However, the basis for the At &redibility determination must betiaulated and
“sufficiently specific” to make clear to a claimant and subsequent reviewer®ibet\given to a
claimants statements and the reasons for the weight given. SSR 96-7p. The ALbnsuigéc
the entire case record in determining credihibiyd statements about the intensity or persistence
of symptoms or about the effect of symptoms on functioning may not be rejected simpigebeca
they are not substantiated by objective medical evidédce.

Here, the ALJ found Claimaststatements conceng the intensity, persistence, and
limiting effects of his symptoms were “not credible to the extent they [were] iistenswith

the above residual functional capacity assessmemt7-B8. Such language $1been deemed
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“meaningless boilerplate” anditicized for providing “no clue” as to the weight the ALJ gave a
claimants testimonyMartinez et. al. v. Astrue, 597 F.3d 920, 92 {f@ Cir. 2010) (“It is not only
boilerplate; it is meaningless boilerplate. The statement by a trier of fact titaessitestimony
is “not entirely” credible yields no clue as to what weight the trierafdave the testimony.”;
Mendez v. Barnhart, 439 F.3d 360, 363 {f7 Cir. 2006) (indicating that a partially credible
determination that the person is credible, but not to the extent alleged, is an odd finding and
unclear in meaning)See also Bjornson v. Astrue, 2012 WL 280736 (7th Cir. Jan. 31, 2012).
Further, the ALJ never explained which of Claimsuatleged limitations he found
incredible, or why he found tho$mitations incredible.Instead, the ALJ found that@dmants
“allegedly limited daily activities cannot be objectively verified with any seable degree of
certainty.” R.53. A claimants statements about his own limitations, however, are naturally
subjective, hence the need for the ALJ to make a credibility determination. LTheekt on to
say “even if the claimant’s daily activities are truly as limited as alleged, ifiisuttito attribute
that degree of limitation to the claimant’'s medicahaition, as opposed to other reasons, in view
of the relatively weak medical evidence and other factors discussed in tisipnlédid. The
ALJ citesno evidence showing that Claimant’s limitations could have been attributed to
something other than hmsedical condition His belief that Claimarg activities are limited for
some other reason is thus specula@dyest.Although it is clear here that the ALJ did not
believe Claimant is disabled, he must do more to support his finding that Claimant is rgt tellin
the truth. See SSR 967p (“The finding on the credibility of the individual's statements cannot
be based on an intangible or intuitive notion about an individual’s credibilitythe ALJ

believed that the medical evidence did not supBtaimants allegations, he was required to
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point to specific inconsistenciedurawski v. Halter, 245 F.3d 881,887 (citinGlifford, 227 F.3d
at 870-72).

In the same veinhe ALJdiscountedClaimants credibilitybecause heeceived only
conservative gratment for his conditions. R.58ut there is no evidence that more aggressive
treatment was indicated for Claimant’s condition. SimilaHg ALJnoted that Claimant did not
complete his prescribed physical therapy regimen.Claimant stated, hosver, that physical
therapy was not improving his condition and, in fact, was causing him more pain, so he
discontinued the therapyr.18, 29.

The ALJ alsadiscounted Claimant’s credibility because he stopped working in November
2007 as a result of a bmessrelated layoff, not because o& disabling condition. R.53.

Claimant sayshe did not become unable to work until mid-December 2007 due to the pain in his
back. Id. But Claimant does not claim that his back pain caused him to stop workingeTo li
effect is the ALJ’s conclusion that Claimant’s symptoms are not as sevategesl because his
doctor did not place him on any work restrictions before July 20f19Again, thisis a make

weight argument. Since Claimant has not worked since November 2007, there was 0o need f
Dr. Shah to place him on any vkaestrictions Claimant submitted Dr. Shah’s “work excuse”

form in 2009 in connection with his ajgation for disability benefits presumably to establish

that he could not worklt is a bitunfair to use that against Claimant as if he should have sought
such an opinion from his doctor when he had no job and thus no use for it in that context.

While we refrain from holding that the AlsJcredibility determination here was “patently
wrong,” we do believe that on remand further elaboration is necesbaeySeventh Circuit’s
language irZurawski v. Halter, 245 F.3d 881, 888 (7th Cir. 2001) is equally applicable here:

“Because the ALJ’s decision, in its present form, falls below the markack a sufficient basis
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to sustairthe ALJ'scredibility determinationWe are not suggesting that the ALJ’s credibility
determination was incorrediyt only that greater elaboration is neces%ary.
C. On Remand, the ALJ Should Revisit His Reliance ondatational Expert Testimony

As discussed above, the ALJ impermissibly supplanted Dr. Shah’s opinions with his own
and he did not sufficiently support his credibility determination. TherefordLibe
determination of ClaimalistRFC and his hypotheticad the vocational expert were naturally
flawed. In such a situation, when the ALJ’s hypothetical to the VE is based uponffinierd
RFC, the case must be remanded to the SSA for further proceedimagy. Barnhart, 362 F.3d
995, 100405 (7th Cir. 2004).

Here, the ALJ hypotheticals to the VE excluded limitations described in Claisiant
testimony, and disregarded limitations referenced by Dr. Shah in his opinioificaggc
because the ALJ did not find Claimant credible, he did not includes inyipiothetical the
requirement that Claimant rest at least three times per day for half an hour at actionse lud
his pain medications. The vocational expert testified that Claimant would bedeédtom all
light work if this was a requirement. Fuett while the ALJ referred the vocational expert to Dr.
Shals opinions on the lumbar spine impairment questionnaire, he disregarded the limitations
that Claimant only sit two to three hours per day and stand/walk only one to two hours per day.
Because Cianant would only be able to work five hours per day maximum based on these
limitations, the vocational expert stated that Claimant would be precluded from all full time
work. Because we find the ALJ improperly rejected Dr. $hahinion and insufficienyl
explained his credibility determination, we find that he improperly developeRIF{s

assessment. In light ofahconclusion, the hypothetical examples posed to the vocational expert
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based on the ALJ’'s RFC finding also must be reconsidered in light of any nevgémdade on
remand.

Accordingly, for the reasons discussed above, Claimant’s motion for summary ptdgme
[Dkt.#18] is granted, and the Commissioner’s motion [Dkt.#23] is denied. The decision of the
Commissioner of Social Security is reversad ¢he case is remanded for further proceedings
consistent with this Opinion and Order.

It is so ordered.

Jeffrey T. Gilbert
United States Magistrate Judge

Dated:March 25 2013
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	At step four, after determining Claimant’s RFC, the ALJ found that Claimant was unable to perform any past relevant work. Id. At step five, the ALJ found, considering Claimant’s age, education, work experience, and residual functional capacity, that t...
	II. LEGAL STANDARD
	A.  Standard of Review
	The “findings of the Commissioner of Social Security as to any fact, if supported by substantial evidence, shall be conclusive.” 42 U.S.C. § 405(g). A decision by an ALJ becomes the Commissioner's final decision if the Appeals Council denies a request...
	Substantial evidence is “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971). A “mere scintilla” of evidence is not enough. Scott...
	Though the standard of review is deferential, a reviewing court must “conduct a critical review of the evidence” before affirming the Commissioner’s decision. Eichstadt v. Astrue, 534 F.3d 663, 665 (7th Cir. 2008). It may not, however, “displace the A...
	B.  Disability Standard
	Disability insurance benefits are available to a claimant who can establish he is under a “disability” as defined in the Social Security Act. Liskowitz v. Astrue, 559 F.3d 736, 739–40 (7th Cir. 2009). “Disability” means an “inability to engage in any...
	A five-step sequential analysis is utilized in evaluating whether a claimant is disabled. 20 C.F.R. § 404.1520(a)(4)(i-v). Under this process, the ALJ must inquire, in the following order: (1) whether the claimant is engaged in substantial gainful act...
	III. DISCUSSION
	A. The ALJ Failed to Follow the Treating Physician Rule
	A treating physician’s opinion is entitled to controlling weight if it is supported by the medical findings and not inconsistent with other substantial evidence in the record.  20 C.F.R. § 404.1527(d)(2); Social Security Ruling (“SSR”) 96-2p; Gudgel ...
	In the instant case, Claimant argues that the ALJ failed to follow the treating physician rule and, instead, “played doctor” himself by substituting his opinion of the medical evidence for Dr. Shah’s opinion as Claimant’s treating physician.  An ALJ ...
	After a thorough review of the ALJ’s decision and the record in this case, the Court concludes the ALJ failed to explain adequately his reasons for disregarding the opinion of Claimant’s treating physician, Dr. Shah, and instead seems to have substit...
	1. Treating Physician vs. Consulting Physicians
	In March 2009, Claimant’s treating physician, Dr. Shah, filled out a lumbar spine impairment questionnaire in which he reported his diagnosis of Claimant as “degenerative disc disease of L-S spine; lumber radiculopathy.”  R.387.  Dr. Shah opined that ...
	The ALJ gave Dr. Shah’s opinions little weight. R.52.  Instead, the ALJ seems to have preferred the opinions rendered by the agency consulting physicians, neither of whom examined Claimant, who opined that Claimant retained the ability to perform a re...
	The “appropriate weight” formulation under these circumstances is unhelpful.  The Court does not know what that means.  Did the ALJ give the consulting physicians’ views more weight than Dr. Shah’s?   If so, how much more weight did he give them, and ...
	Claimant is thus correct in stating that “[n]o medical source who reviewed the entire medical record found that Mr. Buechele was less severely limited than described by Dr. Shah.” Pl. Mem. In Support of Summary Judgment [Dkt.#19] at 8.  See Ivey v. As...
	In addition, as noted above, the ALJ then discounted the opinions of the consulting physicians in arriving at his RFC determination because the ALJ said those physicians “did not adequately consider the claimant’s subjective complaints.”  R.51.  But ...
	Overall, it appears that the ALJ neither accepted fully Dr. Shah’s opinions nor did he credit fully the consulting physicians’ opinions.  This makes it more likely than not that Claimant is correct -- because the ALJ did not have available to him an o...
	2.   Inconsistencies Between the Record Evidence and Dr. Shah’s Opinion
	In the two and one-half pages of his seven-page brief in which the Commissioner attempts to defend the ALJ’s decision, the Commissioner does not address directly Claimant’s arguments that the ALJ improperly rejected Dr. Shah’s opinions in favor of th...
	The only specific inconsistency the Commissioner cites, however, is not something upon which the ALJ relies in his decision.   The Commissioner points to an inconsistency between Dr. Shah’s statement in his March 11, 2009, lumbar spine impairment ques...
	The ALJ himself does say that “Dr. Shah’s opinion contrasts sharply with, and is without substantial support from, the other evidence of record, which renders it less persuasive.”  R.52. But the evidence the ALJ cites to support that conclusion is not...
	Dr. Shah’s progress note for July 1, 2009 reports his “constitutional” findings that Claimant is a “well-nourished, well-developed, well-groomed patient in no distress.”  R. 407.  Later in his progress note, however, Dr. Shah reports, in bold letters,...
	The ALJ also discredits Dr. Shah’s opinions because he says they “are not supported by the evidence of normal MRIs of the [Claimant’s] spine.”  R.52.  In support of that statement, the ALJ cites the results of an MRI of Claimant’s spine in March 2008...
	The medical evidence the ALJ cites for his conclusion that Dr. Shah’s opinion is not supported by the “normal” MRIs of Claimant’s spine thus does not clearly support that conclusion.  Although the Court recognizes that the ALJ is entitled to deferenc...
	Finally, two other reasons cited by the ALJ as support for his decision to reject Dr. Shah’s opinion also do not withstand analysis.  The ALJ drew a strong negative inference against Claimant because Dr. Shah’s medical opinion on July 1, 2009, that C...
	In addition, while it is true, as the ALJ says, that Claimant was prescribed twelve sessions of physical therapy but only attended five sessions, the ALJ did not consider Claimant’s explanation for discontinuing physical therapy.  Claimant testified t...
	In conclusion, the clear sense the Court gets from reviewing the entire record and the ALJ’s decision is that the ALJ substituted his layman’s view of the medical evidence in place of that of Claimant’s treating physician without clearly articulating...
	To the extent that the ALJ meant to rest his decision on facts showing that Dr. Shah’s opinions were inconsistent with objective medical evidence in the record, he needed to specify the evidence he relied upon to support that decision in more than a c...
	B.  On Remand, the ALJ Should Revisit the Issue of Claimant’s Credibility
	An ALJ is in the best position to determine the credibility of witnesses, and this Court reviews that determination deferentially. Craft v. Astrue, 539 F.3d 668, 678 (7th Cir. 2008) (citing Sims v. Barnhart, 442 F.3d 536, 538 (7th Cir. 2006)). The AL...
	Here, the ALJ found Claimant’s statements concerning the intensity, persistence, and limiting effects of his symptoms were “not credible to the extent they [were] inconsistent with the above residual functional capacity assessment.” R.47-48. Such lan...
	Further, the ALJ never explained which of Claimant’s alleged limitations he found incredible, or why he found those limitations incredible.  Instead, the ALJ found that Claimant’s “allegedly limited daily activities cannot be objectively verified wit...
	In the same vein, the ALJ discounted Claimant’s credibility because he received only conservative treatment for his conditions.  R.53.  But there is no evidence that more aggressive treatment was indicated for Claimant’s condition.  Similarly, the ALJ...
	The ALJ also discounted Claimant’s credibility because he stopped working in November 2007 as a result of a business-related lay-off, not because of a disabling condition.  R.53. Claimant says he did not become unable to work until mid-December 2007 d...
	While we refrain from holding that the ALJ’s credibility determination here was “patently wrong,” we do believe that on remand further elaboration is necessary.  The Seventh Circuit’s language in Zurawski v. Halter, 245 F.3d 881, 888 (7th Cir. 2001) ...
	C. On Remand, the ALJ Should Revisit His Reliance on Vocational Expert Testimony
	As discussed above, the ALJ impermissibly supplanted Dr. Shah’s opinions with his own and he did not sufficiently support his credibility determination. Therefore, the ALJ’s determination of Claimant’s RFC and his hypothetical to the vocational exper...
	Here, the ALJ’s hypotheticals to the VE excluded limitations described in Claimant’s testimony, and disregarded limitations referenced by Dr. Shah in his opinion. Specifically, because the ALJ did not find Claimant credible, he did not include in his...
	____________________________________
	Jeffrey T. Gilbert
	United States Magistrate Judge
	Dated: March 25, 2013

