The Black & Decker Corporation et al v. Positec USA Inc. Doc. 57

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE BLACK & DECKER
CORPORATION,

BLACK & DECKER INC. and BLACK
& DECKER (U.S.) INC.,

Plaintiffs,
CasdNo. 11-cv-5426

V.
JudgdrobertM. Dow, Jr.

POSITECUSAINC,,

S e e N N ~— — —

Defendant.
MEMORANDUM OPINION AND ORDER
Plaintiffs The Black & Decker CorporatioBlack & Decker Inc.and Black & Decker
(U.S)) Inc. (“Black & Decker”) have sueiefendant Positec USA Inc. (“Positec”) for
infringement of United Stat Patent Nos. 5,604,954 (“ttfgb4 patent”); 6,263,975 (“the ‘975
patent”); 6,612,376 (“the ‘376 patent”); and 6,926,@a0e ‘090 patent”). On September 14,
2012, the Court held a claim construction hegyriat which time it took evidence and heard
argument regarding the constructiof various claim terms in ¢h'954 patent, the ‘974 patent,
the ‘376 patent, and the ‘090 patenthe claim construction issuatso have been extensively
briefed. Currently before the Court are Pidiis Opening Claim Consuction Brief [43],
Defendant’s Claim Construction Brief and Respotws Plaintiff’'s Opening Claim Construction
Brief [47], and Plaintiff's Repl\Brief on Claim Construction [51] The Court’s construction of

the disputed claim terms is set forth below.
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Background

A. The ‘954 Patent

The ‘954 patent, entitled “Blower-Vacuum Degj” relates to a device that can be used
to collect garden debris through, for examplekswg debris into thelevice (vacuum mode) or
discharging a stream of air toold the debris into piles (blowenode). ‘954 patent, 1:3-8. This
device has a motor, a housing, a fan, and attachmemibers that can be usasl either a blower
to discharge air or a vacuum to take in ai#54 patent, 2:29-34, 2:56-3:24. The attachment
member fits over the fan, but it is not fixed t@ thousing; that is, it can be detached from the
housing to expose the fan. ‘9pdtent, 2:61-62, 3:27-42, 3.61-62.

The ‘954 patent is aimed at providing arpnoved safety interlock. ‘954 patent, 1:39-40.
The improved safety interlock does not alltive motor to run when the fan is exposee,
when the attachment member is not attachetldédiousing. ‘954 patent:56-58. Thus, before
the attachment member can be detached fr@rhtlusing, the motor must be turned off, which
protects the operatémom a rotating fan.'954 patent, 1:58-60.

B. The ‘975 Patent

The ‘975 patent, entitled “Lawn Edger loding Multi-Positionable Edge-Guide,” is
directed to a lawn edger thatsha multi-positionable edge guid®75 patent, 1:12-17. An edge

guide provides a fixed surface to guide the edgeit is moved along a dw or other suitable

surface. ‘975 patent, 1:12-15. Prior lawn edgers used either fixed edge guides or removable

edge guides. Fixed edge guides had limitediegtons because thegaused excess resistance
with the ground, decreased maneubéity, and interfered with cledng. ‘975 patent, 1:19-26.

Removable edge guides, on the other hand, tapkfgiant time to remove and required storage



once they were removed. ‘975 patent, 1:27-Breover, once an edge guide was removed, it
was sometimes difficult to follow a desireutting path. ‘975 patent, 1:31-33.

In the ‘975 patent, the edge guide can be positioned inaaes: trench mode (where
the guide is out of the groundhd curb-edging mode (wherestuide is in the ground). ‘975
patent, 1:45-56. In trench mode, the edge goateprovide a reference or sight-line for the user
to follow and does not interfere with transport, trenching, or crevice cleaning. ‘975 patent, 1:46-
51, 2:57-65. In curb-edging mode, the edge gudsvides a physical directional or fixed
surface that guides the edger and prevents dogédween the cutting blade and the curb. ‘975
patent, 1:.51- 56, 2:66-3:1.

Because the edge guide is multi-positionable, the user does not need to remove it from
the edger to perform trench cutting or to tgzors the edger. ‘975 patent, 1:57-59, 3:2-5. When
the user wants to switch the edger from cutbheg mode to trench mode (or vice versa), the
user can manipulate a lever to move, rotate, legrotise translate the edge guide into the desired
mode. ‘975 patent, 1:59-65, 3:2-5.

C. The ‘376 Patent and the ‘090 Patent

The ‘376 and ‘090 patents atided “Hinged Edger Housg Having Improved Internal
Debris Guard and Labyrinth Perimeter Seal’763atent, 1:1-4; ‘090 patg 1:1-4. The ‘376
patent issued on September 2, 2003 fromptication filed on Oatber 16, 2001. ‘376 patent
cover page. The ‘090 patent issued on Augug005 from an application that was filed on May
2, 2003 and is a divisional of the ‘3patent. ‘090 p@nt cover page.

Power edgers that use rotary blades require routine maintenance to, for example, replace
or sharpen the blade and to remove grassdandhat accumulatesn the guard around the

blade. ‘376 patent, 1:13-19. At the time oé ithventions of the ‘376 and ‘090 patents, typical



housing assemblies for rotary edgers used sctawkeed guard plates thiaad to inconveniently
be removed to access the blade or to remaseumulated debris. ‘376 patent, 1:20-27.
Moreover, typical housing assehes at this time did not thoroughly prevent the unwanted
infiltration of dirt and debris around the guanidte of the edger. ‘376 patent, 1:20-27.

The ‘376 and ‘090 patents are directed taraproved housing assembly for the cutting
blade of a power edger. ‘376 patent, 1:8-10.e Tbusing assembly of these patents claims to
improve upon the prior known assemblies in midtizvays. First, the ‘376 and ‘090 patents
disclose a guard that shrouds the blade andirthegases smoothly from one end to the other.
This configuration helps resi¢he build-up of dirt and debrighat is directed at the housing
assembly by the rotation of the blade, whrelduces the frequency and duration of routine
cleaning. ‘376 patent, 2:642%5, 3:39-45. Second, the ‘376 and ‘090 patents provide for a
housing assembly with a door andustures called labyrinth memliserWhen the door is closed,
the labyrinth members form a labyrinth seal, which helps to prevent dust and debris from exiting
the housing assembly or infiltrag other areas of the housingsambly. ‘376 patent, 6:1-18.
Third, the housing assembly digsed in the ‘376 rad ‘090 patents includes a latch that is
configured to automatically teh the door when it is pivadefrom the open to the closed
position. ‘376 patent, 5:42-67. Accordingly,etloperator of the edger does not need to
manipulate any portion of the latch to sedime door to the housin{376 patent, 5:61-67.

Il. Legal Standard

In a patent infringement case, a court must engage in a two-step andgslisnan v.
Westview Instruments, IncG2 F.3d 967, 976 (Fed. Cir. 1995) (en bamdfd, 517 U.S. 370
(1996). First, the court determines the megrand scope of the asserted patent clairaks.

Second, the court concludes whether the accpseduct or device infringes on the properly



construed claims.d. The first step—claim construction—is a legal determination to be made
by the court. Markman 517 U.S. at 391. The Federal Qitchas explained that “[tlhe
construction of claims is simply a way of ela#iimg the normally terse claim language in order
to understand and explain, but not to change, the scope of the cldenep v. Brinkmann
Corp, 418 F.3d 1379, 1382 (Fed. Cir. 2005).

Claims must be construed through the eye$hef person of ordinary skill in the field of
the invention.” Multiform Desiccants]nc. v. Medzam, Ltg.133 F.3d 1473, 1477 (Fed. Cir.
1998); see alsPhillips v. AWH Corp.415 F.3d 1303, 1313 (Fed. C2005) (“The inquiry into
how a person of ordinary skill in the art understaadsaim term provides an objective baseline
from which to begin claim interpretation.”). it that mindset, court8look to the intrinsic
evidence, including the claim language, written desiom, and prosecution s$tory, as well as to
extrinsic evidence” in construing claim3IP Sys., LLC v. Phillips & Brooks/Gladwin, In&29
F.3d 1364, 1369 (Fed. Cir. 2008).

The Federal Circuit has direct courts to “look first to # intrinsic eviénce of record,
i.e., the patent itself, including the claims, theesification and, if in enmence, the prosecution
history.” Vitronics Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 1996). The
analysis begins with the words of the claimsntiselves, which are genlyagiven their ordinary
and customary meaningld. “[T]he ordinary and customamneaning of a claim term is the
meaning that the term would have to a persondihary skill in the art imquestion at the time of
the invention.” Phillips, 415 F.3d at 1313.

The “heavy presumption’ in favor of thedinary meaning of claim language * * * is
overcome * * * where the patentee hasosen to be his own lexicographerBell Atlantic

Network Servs., Inc. v. Covad Commc’ns Group,, 262 F.3d 1258, 1286 (Fed. Cir. 2001). A



patentee acts as his own lexicographer where heclbadgy set forth anxlicit definition of [a
claim] term different from its ordinary meaningTexas Digital Sys., Inc. v. Telegenix, |rB08
F.3d 1193, 1204 (Fed. Cir. 2002)The presumption in favor ofhe ordinary meaning is
overcome only where the “specidefinition of the term is elarly stated in the patent
specification or file history.”Vitronics, 90 F.3d at 1582Phillips, 415 F.3d at 1316 (“inventor’s
lexicography governs * * * [where] the specification * * * reveal[s] a special definition given to
a claim term by the patentee that differsnirthe meaning it would otherwise posseski)re
Paulsen 30 F.3d 1475, 1480-81 (Fed. Cir. 1994) (where inventor seeks to “define the specific
terms used to describe his or her inventitims must be done with reasonable clarity,
deliberateness, and precision”). Even wheee pgthtentee acts as his own lexicographer, the
court’s focus remains on determining how a pewsioordinary skill inthe art would understand
the claim terms. Thus, “theventor’s lexicography * * * mudbe understood and interpreted by
the court as they would be understood and iné¢ed by a person in that field of technology.”
Multiform Desiccants, In¢133 F.3d at 1477.

The second place to which a court looks in trmsg claims is the specification, in part
to determine whether the inventor has redefined any claim te¥igonics 90 F.3d at 1582.
The Federal Circuit has explainéuht, because claims “are part ‘affully integrated written
instrument,” * * * [they] ‘must be read in viewf the specification[] of which they are a part.”
Phillips, 415 F.3d at 1315 (quotingarkman 52 F.3d at 978-79). Thefore, “the specification
is always highly relevant to ¢hclaim construction analysisVitronics 90 F.3d at 1582. Indeed,

the Federal Circuit has advised that the specifiodlis the single best guedto the meaning of a

disputed term,” and, thereforgu]sually, it is dispositive.”Id.



Nevertheless, while “the claim language stibe examined in light of the written
description,” the Federal Circuiépeatedly has admonished courts not to read “limitations * * *
into the claims from the written descriptionPrima Tek II, L.L.C. v. Polypap, S.A.R.[318
F.3d 1143, 1148 (Fed. Cir. 2003). In the same \am,Federal Circuit “As cautioned against
limiting the claimed invention to preferreémbodiments or specifiexamples in the
specification.” Texas Instruments, Inc. v. United States Int'| Trade ComB805, F.2d 1558,
1563 (Fed. Cir. 1986). The line between readingimcin light of the spcification, and reading
limitations into the claim from #h specification is a fine one€Comark Commc’ns, Inc. v. Harris
Corp., 156 F.3d 1182, 1186 (Fed. Cir. 1998). To “discénaf line] with easonable certainty
and predictability[,] * * * the court’s focufmust] remain[] on understanding how a person of
ordinary skill in the art woul understand the claim termsPhillips, 415 F.3d at 1323. The third
type of intrinsic evidence the court yneonsider is the prosecution historighillips, 415 F.3d at
1323.

If after reviewing the intrinsic evidence ambiguity remains regarding the meaning of
disputed claim terms, the court may consideriesitc evidence, including diionaries, treatises,
and expert testimonyPhillips, 415 F.3d at 1317, see algdronics 90 F.3d at 1584 (“[o]nly if
there [is] still some genuine ambiguity in the iiaj after consideration of all available intrinsic
evidence, should the trial coutt* * resort[] to extrinsic eidence”). Howeer, extrinsic
evidence generally is considered to be “lesdgable” than intrinsic evidence and “unlikely to
result in a reliable interpretation of patent claim scope unless considered in the context of the
intrinsic evidence.”Phillips, 415 F.3d at 1318-19.

In addition, the court may napply the ordinary meaning to the claim term where the

patentee phrases the claim in means{blnction format, 35 U.S.C. § 112 { Allen Engr.



Corp. v. Bartell Industries, Inc299 F.3d 1336, 1347 (Fed. Cir. 2008)laims may be written in
the means-plus-function form according to 35 U.S.C. § 112, 6, which reads as follows:

An element in a claim for a combination yriae expressed as a means or step for

performing a specified function without thecital of structure, material, or acts in

support thereof, and such claim shiadl construed to cover the corresponding

structure, material, or acts describedha specification and equivalents thereof.
35 U.S.C. § 112, 1 6. “The use of the word ‘medtigjgers a presumpin that the inventor
used this term advisedly to invoke the statytmandate for means-plus-function clauses’ while
the absence of the term ‘means’ triggers a stpmegumption that the inventor did not mean to
invoke a means plus function constructioAllen Eng'g Corp. 299 F.3d at 1347 (citations
omitted). This presumption that the word “meaws(s intended to invoke a means plus function
construction may be overcome when the clainglege either recites no function corresponding
to the means or describes sufficient structarematerial for performing the structureld.
Construction of a means plusriction limitation is a two-step process: first, the Court identifies
and construes the claimed furctj second, the Court identifiise corresponding structure that
performs that function.JVW Enters., Inc. v. Interact Accessories, ,Id24 F.3d 1324, 1330
(Fed. Cir. 2005).
lll.  Discussion

A. The ‘954 Patent

The parties dispute the construction @urf terms in the ‘954 patent: “housing”;
“attachment member which covers the fan andclvhs releasably athed to the housing”;
“actuating means responsive to gigachment member for activating the switch only when the

attachment member is attached to the housiagd; “locking means for locking the attachment

member to the housing when the motor is switched on.”



1. “housing”

Black & Decker proposes construing “housings a “structure irwhich the motor is
located.” Positec disagrees and proposestaong “housing” as “an enclosure containing the
motor and from which the motor shaft extends.” The parties agree that the motor is contained
within the housing, but disagree taswhether the motor shafté therefore the fan, can also be
contained within the housing. For the followingasons, this court construes the claim term
“housing” of the ‘954 patent to me&an enclosure containing the motor.”

The Court begins by looking at the claimdaage itself, which isnstructive of the
proper construction of “housing.” Séillips, 415 F.3d at 1314 (“the claims themselves provide
substantial guidance as to theaning of particular claim ternis. Claim 1 of the ‘954 patent
claims “a motor (10) operated by a switch (169l ocated in a housing (4).” ‘954 patent, 5:42-
43. Claim 1 further claims “a fafi4) drivable by a motor, atdst one attachment member (6,
106) which covers the fan and whits releasably athable to the housing.'954 patent, 5:44-

46. Black & Decker correctly pats out that while the clairanguage surrounding the disputed
term indicates that the fan musé covered by an attachmemiember, it does not indicate
whether that fan is located within the housingoatside of it. Positec contends that for the
attachment member to cover the fan, the fastnine completely outside of the housing. The
Court disagrees. The fact thhe attachment member is relaebly attachable to the housing
does not limit the claim to a particular embodiment with the fan completely outside of the
housing. The attachment member may cover a fan that is either partially outside of the housing
or completely outside of it and still beingleasably attachable to that housing.

Nor does the Court accept Positec’s conterttiaih the specification limits the invention

to the described embodiment. After lookingtte claims, a court should next look to the



patent’s specificatin for guidance. SePhillips, 415 F.3d at 1315 (knowledging that the
specification is “always highly relevant” and usually dispositivehillips and other Federal
Circuit cases instruct, however, that the distactirts should not generally rely on preferred
embodiments in the specifications confine claims unless the embodiment defines the outer
limit of the claim. Phillips, 415 F.3d at 1323. The patent speation provides that “the motor

10 rotatably drives a fan 14 veadrive shaft 12. A blowingnvolute 6 which is releasably
attachable to the housing 4 fisser the fan 14.” ‘954 paten®;60-62. Positec contends that
because the attachment member fits over thetfe drive shaft must extend from the housing.
Yet there is nothing in the specification of ti9&4 patent to support defining the outer limit of
the claim term housing to an enclosure contairunty the motor but notrgy part of the fan.
Positec’s construction, howevevpuld exclude an embodiment whkehe fan is partially within

the housing and therefore the drighaft does not extend from the housing. On the other hand,
the Court’s construction of housing to mean ‘@&arclosure containing the motor” may include
embodiments of either a fan outside ttoeising or partiallwvithin the housing.

Positec next contends thhere are two different structs working together, a housing
that contains the motor and ateehment member that covere tfan, and that the fan cannot be
contained within the housing and covered byatiachment member because it would be part of
two separate structures. For support, Positec citeBeton, Dickinson and Co. v. Tyco
Healthcare Group, LPwhich explains that when a claim lists elements separately, the claim
language indicates that thoserakents are distinct and canrms one and the same. 616 F.3d
1249, 1254 (Fed. Cir. 2010). The Federal Cirsudgpinion, however, clearly indicates that
separate elements cannot be combined intaglesstructure because these elements can and do

interact with one another. Id. (quoting Gaus v. Conair Corp. 363 F.3d 1284, 1288

10



(Fed.Cir.2004)) (“where a claim lists elementpasately, ‘the clear iplication of the claim
language’ is that those elements atistinct component[s]’ of thpatented invention”). Claim 1

lists, among other elements, “a motor * * *hausing * * * a fan * * * [and] at least one
attachment member” as separate and independent elementspat®dd 5:41-50. If the Court
were to accept Positec’s argument, it would havalso conclude that 1) the motor and housing
and 2) the fan and attachment member are esietgments or structures, something that the
Becton, Dickinson and Cganel rejected. Therefore, Positec has failed to persuade the Court
that the fan cannot be placpdrtially within the housing.

2. “attachment member which coversthe fan and which is releasably
attached to the housing”

Black & Decker proposes construing “atteednt member which covers the fan and
which is releasably attachedttee housing” as a “structure thatvers the fan and allows air to
enter and exit and which is athable to and detachable frahe housing.” Positec disagrees
and proposes construing the above phrase aarleed structure thdits around the fan, which
can receive attachments such dsaaver or suction duct, and that can be freely attached to, and
detached from, the housing.” For the followirgpsons, this court construes the claim term
“attachment member which covers the fan and wicreleasably attaeld to the housing” of
the ‘954 patent to mean “a struauhat fits around the fan andaaVs air to enter and exit and
that is non-permanently attachable to the housing.”

The parties have broken this phrase itihoee components: tiachment member,”
“covers the fan,” and “releasably attached te kiousing.” The Court will take each of these

components in turn.

11



a. “attachment member”

The parties disagree on tlkenstruction of the first congment “attachment member.”
Black & Decker proposes that it is a “structure that covers tharfdrallows air to enter and exit
and which is attachable to and detachabtenfthe housing.” Positec disagrees and instead
proposes that an “attachment memihis a curved struate that can receivattachments. Both
parties agree that the attachmem@mber must be attachedtte housing, but disagree whether
the attachment member itself must accept other attachments.

Again, the Court begins itanalysis by looking at the goh language of the claims
themselves. SeBhillips, 415 F.3d at 1314. Claim 1 of th@54 patent claims “at least one
attachment member (6, 106) which covers the dad which is releasBbattachake to the
housing.” ‘954 patent, 5:46-47. Nothing in ip@g@adent claim 1 requires that the attachment
member accept another attachment itself. Fyrthependent claim 11 claims “a blower vacuum
according to claim 1 characterized in that thacitment member is a grill when the blower
vacuum is in blower mode and a suction ducemlthe blower vacuum is in vacuum mode.”
‘954 patent, 6:43-46. Once again, nothing iairal 11's claim language necessitates that the
attachment member itself must accept attachments. Because dependent claim 11 does not
require the attachment member to accept altachments, and becaudaim 11 depends from
independent claim 1, thisa@rt will not read such a limitation into claim Wright Med. Tech.
122 F.3d at 1445 (“[W]e must not interpret an ipeledent claim in a wathat is inconsistent
with a claim which depends from it.”).

Even if the Court were undain looking only at the claa language, the specification
confirms that this additional attachment lintib@ should not be read into the claims. See

Phillips, 415 F.3d at 1315 (the specification is “alwdyghly relevant” and usually dispositive).

12



The specification states that “tAgtachment member may be a grill when the blower vacuum is
in blower mode and a suction duct when the lglowacuum is in vacuum mode.” ‘954 patent,
2:32-34. The specificatiasso explains thd{t]he involute [attachment member] has an inlet 22
which is located in front of the fial4” and that it “has an outlet located radially of the fan 14 to
which a blower duct 8 is attagtl.” ‘954 patent, 2:62-66.These two statements describe
different embodiments of the invention: the fibging an attachment member that is a single
piece (a grill or a suction duct), the second §an attachment member that can accept other
attachments (an outlet which caccept a blower duct). The deral Circuit has instructed
district courts not to rely on preferred embodinsentthe specifications to confine claims unless
the embodiment defines the eutimit of the claim. Phillips, 415 F.3d at 1323. Therefore, the
Court will not construe attachment membebaBg capable of accepting an attachment because
other embodiments define a broader limithte claim (not accepting an attachment).
Nonetheless, Positec next contends thia® descriptor “attachment” as part of
“attachment member” refers to the fact thhé attachment member is capable of having
something attached to it opposite thousing, not that the attachmemtmber can be attached to
the housing. Positec argues thaty the phrase “releaslgbattachable to # housing” refers to
the attachment member’s ability to connecthte housing because the claim separately recites
the phrase “attachment” (“at least aattachmentmember * * * is releasablattachableto the
housing”). ‘954 patent, 5:46-47r(ghasis added). Positec cii&on, Inc., v. The Straumann
Co. for the idea that claims are interpreted withesre toward giving effect to all terms in the
claim. 441 F.3d 945, 950 (Fed. Cir. 1991). Biicon however, the Federal Circuit was faced
with a claim that required an abutment to hévdérusto-spherical basaurface portion” and the

court refused to deem this descriptive phrasamngless. The Fedér@ircuit reasoned that

13



allowing physical structures artharacteristics specifically described in a claim to be merely
superfluous would render theoge of the patent ambiguouBicon 441 F.3d at 950ld. at 950-

51. That is not the case here; Positec is atfiemqpo add meaning to an element named for its
function, being attached to the housing. Intetipg “attachment” to mean the attachment
member is capable of having something attached to it opposite the housing would in fact render
other parts of the patent meaningless, spedi§i claim 11 as described above. For these
reasons, and the reasons stated all®ogifec’s arguments are unpersuasive.

Finally, there is disagreemeas to whether the “attachmemember” must allow air to
enter and exit and also whether it must be a custtedture. Black & Decker concedes that the
attachment member must allow air to ented amit, otherwise the blower vacuum could not
operate. This is confirmed in claim 11, amongeotplaces in the ‘95gatent, which describes
different attachment members for when the blovaauum in either “blower mode” or “vacuum
mode.” ‘954 patent, 6:43-46. The Court takesinol 11 as evidence that these attachment
members must allow for the passage of air deoto accommodate theoler vacuum’s blower
and suction modes. It is also worth ngtithat Positec does not disagree with this
characterization in its brief. Therefore, theutt finds fitting to include an air entry and exit
description on the claim term “attachment member.”

The more contentious issue, however, is whethe attachment member must be curved.
Positec argues that according to the specificatienattachment member must be an “involute”
and therefore curved. While Positec is correct #mainvolute can be a curved structure (Ex. C,
P. 1111), the Court will not imposguch a limitation from the spiication unlessa person of
ordinary skill in the art would understand ataahment member to only be an involute “after

reading the entire patentPhillips, 415 F.3d at 1321. In this instanee need not even look at
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the specification for an answer because the cldiramselves make clear that an attachment
member can be more than an involute astPogiefines it. Clainll, which depends from
independent claim 1 of the ‘954 tpat, recites that an “attachmenmember is a grill when the
blower vacuum is in blower mode and a suttduct when the blower vacuum is in vacuum
mode.” ‘954 patent, 6:43-46. Ailjiis clearly not an involuterad there is nothing to indicate in
the claim that a suction duct has to be iavolute either. Furthermore, claim 10, which
separately depends from independent claimsggcifically adds the requirement that the
attachment member be an invauo claim 1. ‘954 patent, 6:38. If an “attachment member”
were defined as a curved structure oriavolute, dependent claim 10 would be rendered
superfluous.InterDigital Commun., LLG. Intl. Trade Commn690 F.3d 1318, 1324 (Fed. Cir.
2012) on reh'g, 707 F.3d 1295 (Fed. Cir. 2013) (“Thetrdee of claim difféentiation is at its
strongest * * * where the limitation that is sought to be re#&ol @am independent claim already
appears in a dependent claim.” (internal quotatiomitted)). For these reasons, the Court will
not incorporate a curved limitation intcetlslaim term “attachment member.”

For the foregoing reasons, the Court constithe claim phrase “attachment member” of
the ‘954 patent to mean a “structtinat allows air to enter and exit.”

b. “coversthe fan”

Next, the parties disagree on the constructibricovers the fan.” As the Court has
discussed at length above is discussion of the term “housj,” the claim laguage does not
indicate whether the fan is locdteartially within thehousing or completelgutside of it. The
important thing to note is that in either cae fan blades are exposed when the attachment
member is not attached. Therefore, in order to attach to the housing, the attachment member

must fit over and around the exposed portion of the fan. If the attathmsember did not fit
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around the fan, then the “safety interlock devide’cribed in claim 1 wuld not be needed to
prevent the fan from becoming exposed whenrttotor is running. ‘954 patent, 6:49-50, 7:3-4
(“a safety interlock located at the interfacawmen the housing and the attachment member
comprising * * * a locking means (54) for loclg the attachment membter the housing when
the motor is switched on.”};exion Med., LLC v. Northgate Technologies, ,I6ell F.3d 1352,
1356 (Fed. Cir. 2011) (“This court prefers a claim interpretation that harmonizes the various
elements of the claim to define a workabigention.”). Moreover, the specification teaches a
“blowing involute 6 which is releasably attachabdethe housing 4 fits over the fan 14.” ‘954
patent, 2:61-62. Therefore, the Court finds thatdisputed claim phrase “covers the fan” means
“fits around the fan.”
C. “releasably attached to the housing”

Finally, the parties disagree on the third pdirthe claim term “releably attached to the
housing.” Positec proposes construing “releasably attached to the hoasiffgéely attached
to, or detached from, the housing.” Black & Declrgues that thisonstruction is unsupported
by the intrinsic record and that Positec’s d¢amgion would only serve to confuse the jury.
Black & Decker proposes construing the phrasatachable and detachable from the housing.”

Looking first to the claim language itself, ctail of the ‘954 patent claims “at least one
attachment member (6, 106) which covers the dad which is releashbattachake to the
housing, and a safety interlock located at the interface between the housing and the attachment
member.” ‘954 patent, 5:46-50. In addition, degent claim 11 claims “[a] blower vacuum
according to claim 1 characterized in that theacditment member is a grill when the blower
vacuum is in blower mode and a suction ducemlthe blower vacuum is in vacuum mode.”

The claim language indicates that the attachmesmber must be capable of being removed
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from the housing, but does not indicate how easiban be removed. Positec correctly points
the Court to the specification, which indicates et attachment member can be attached and
detached from the housing withimnple depression of a latch. S8&4 patent, 4:56-5:3 (“[T]he
involute 6, 106 is secured to theusing 4 by depressing the latd2 against th action of the
spring 43 * * * To release thewvolute 6, 106 from the housing 4gethatch 42 is depressed.”).
The specification shows that the attachment nendattached and detached from the housing
with less difficulty than a semi-permanent attachnseich as a screw or other fastener. Rather
than rebut this argument, Black & Decker siynpttacks Positec’s construction of “freely”
attached and detached as upported and confusing. The Court finds Black & Decker’s
arguments unpersuasive and agrees with Positec that “attachable and detachable from the
housing” is an overly broadoastruction. Black & Decker'groposed construction would
include semi-permanent attachment methods, sgcécrews or other fasteners, not claimed in
the patent. Gentry Gallery, Inc. v. Berkline Corpl34 F.3d 1473, 1480 (Fed. Cir. 1998)
(“claims may be no broader than the supportiigclosure.”). For the forgoing reasons, the
Court finds the phrase “releasably attached ¢ohibusing” to mean “nopermanently attachable
to the housing.”
3. “actuating meansresporsive to the attachment member for activating

the switch only when the attaciment member is attached to the

housing”

The Court presumes that a claim elemerdt thses the term “means” and recites a
function indicates a means plus function limitation under § 112, §e& Net MoneyIN, Inc. v.
VeriSign, Inc. 545 F.3d 1359, 1366 (Fed. Cir. 2008 he claim must provide sufficient
structure to perform the claimed fuimn to rebut this presumption. Sek Claim 1 requires

“actuating means responsive to tiitachment member for activating the switch only when the
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attachment member is attach&dthe housing.” ‘954 patent, 3-53. This clause does not
include any specific structure merform the means claimed. Therefore, § 112, 1 6 applies and
the Court will construe thislause accordingly. Sééet MoneyIN545 F.3d at 1366.

Having concluded that this clause is a ngeplus function limitabn, the Court must now
determine both what the claimed function is andatvtructures are diesed to perform that
function. Biomedino, LLC v. Waters Techs. Cor90 F.3d 946, 950 (Fed. Cir. 2007). The
structures disclosed in the specification mustlbarly linked with the claimed function in order
to qualify as corresponding structurdd. The parties dispute the claimed function of “actuating
means.” While both parties agree that the fumctnust at least “activate the switch only when
the attachment member is attadhto the housing,” Positec furtheontends thathe “actuating
means” is also “responsive to the attachment member.”

A court errs when it construes a meanssgunction limitation by adopting a function
different from that explicitly recited in the claindVW Enterprises, Inc. v. Interact Accessories,
Inc., 424 F.3d 1324, 1331 (Fed. Cir. 2005). Than occur during claim construction by
defining a claimed function to require more than is actually claimfgoplied Med. Resources
Corp. v. U.S. Surgical Corp448 F.3d 1324, 1334 (Fed. Cir. 2006). Second, a court can also err
by importing the functions of a warlg device into the claims, rathéran reading the claims for
their meaning independenthVW Enterprises424 F.3d at 1331.

The Court finds that the phrase “responsive to the attachment member” does not add the
separate function to the meapkis function claim. The Courconstrues “responsive to the
attachment member” to mean that the attachment member ar@ctii@ting means” must
interact with one another. In other wordise “actuating means” will not activate the switch

unless the attachment membeatached to the housing, makingriégssponsive to the attachment
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member.” The function, them@fe, becomes switch agtion only when the attachment member
is attached to the housing. This is not the sam¢he “actuating meansiaving to accept the
attachment member as Positec contends. Tthehament member need only be attached to the
housing for the “actuating means” agtivate the switch; hoit is attached or detached is of no
concern for this analysis. To incorporatéoinhe function how the “attachment member” is
attached would define a claim to requim®re than is actually claimed. S&¢éW Enterprises
424 F.3d at 1331 (rejecting thesttict court’s constructiobecause there was no indication from
the claim language that the structure mustwalfor the “unlocking” or“releasing” of the
controlle). Even if, as Positec argues, this does not claim more than is present, Poistec’s
argument requires the Court to import limitatidreem embodiments in the specification into the
claimed function, which # Court will not do. Seml. For these reasons, the function required
for the “actuating means” clause a¢taim 1 is “activating the swah only when the attachment
member is attached to the housing.”

Now that the function has been determintti Court next turns its attention to the
structure of the means-plus function limitatiorzor a structure to qualify as an associated
structure for a means-plus-function element, that structure must be clearly linked in the
specification as performg that function. Se8. Braun Med., Inc. v. Abbott Lab424 F.3d
1419, 1424-25 (Fed. Cir. 1997) (holding thathaltgh a structure is disclosed in the
specification, mere disclosure alone is not sufficient for a clear linkalsedledtronic, Inc. v.
Adv. Cardiovascular Sys., In@48 F.3d 1303, 1313 (Fed. Cir. 20(q#&yen though structure is
capable of performing function, if is not clearly linked, it i;not a corresponding structure).
According to Positec, the strucésr disclosed in the specification to perform this function are “a

pivot lever and spring” or “a pot lever, slot, and biased switch.” Black & Decker, however,

19



objects to the inclusion dpivot” to describe the lever and angference to a “spring,” “slot,” or
“biased switch,” suggesting instead “a lever and\ejant structures thaterform the identified
function.”

The specification discusses three separate émiemts of the safety interlock device of
which the “actuating means” is a paithe first embodiment describes:

The pivot lever 53 is pivotably mowed within the housing 4 on a pin 51. A
spring 55 biases the pivot lever 53 towsatte front face of the housing 4, i.e.,
towards the left-hand side of the Figure tisat the pivot lever 53 will depress the
switch 16 only when the catch 40, 140 wgévot lever 53 against the action of
the spring 55 into the vertical position as shown in FIGS. 1 and 2. Thus, only
when the involute 6, 106 is attached to the housing4 ¢@nly when the catch 40,
140 urges the pivot lever 53 as shown) can the switch 16 be depressed and the
motor 10 be activated. When the invol6tel06, is detached from the housing 4,
i.e., when the fan 14 ixposed[,] moving the actuatimgember 50 forwards will

not activate the motor 10 and so the owacuum cannot be operated when the
impeller 14 is exposed. With the catdhb, 140 removed, the pivot lever 53 is
urged by the spring 55 away from the switt6 into the gap left by removal of
the catch 40, 140.

‘954 patent, 3:51-67.
The second embodiment describes a similar structure:

An upper pivot lever 62 is pivotablgecured to a second pivot lever 66 by a
second pin 64. The second pivot lever 6piv®tably secured ats lower end to a
plunger 17 of the switch 16. The lowewn@i lever 66 is biased by a spring 55
towards the housing wall 68. The catch s a recess 41 #s end which is
engageable with the secopth 64 to urge the lowepivot lever 66 against the
action of the spring 55.

When the involute 6, 106 is attachedtlh@ housing 4 and the actuating member
50 is moved forward to its “on” positiothe recess 58 in the actuating member 50
pushes to [sic] pin 60 forwards to motlee upper pivot ker 62 into a more
vertical position. The recegd in the catch 40, 140 &es against the second pin
64 and the second lever 66 is pushed dowdsvey depress the plunger 17 of the
switch 16 and the motor is actuated.

When the involute is removed from theusing, pushing the a@ting member 50
into its forward position does not actugite switch 16 because the second pin 64
is not supported by the catch 40, 140 anthedever 66 is not urged downwards.
Instead the spring 55 urges the bottonthef lever 62, the top of the lever 66 and
the pin 64 into the gap lelily the removal of the catetd, 140. ‘954 patent, 4:19-
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41.
Finally, the third embodiment describeg gaother variation on the structure:

The actuating member 50 comprises a reé&8sat its forwar@nd which pivotally

carries a first pin 84 which is attached to an L-shaped pivot lever 86. A second pin

88 is attached to the junction of the Lagled pivot lever 86ral is pivotally and

slidably mounted in aat 90 in the housing 4.

When the involute 6, 106 is attachedhe housing 4, the projections 74 urge the

second pin 88 along the slot 90 into thesition shown in FIG. 4. When the

second pin 88 is in this position, movamef the actuatip member 50 to the

forward position (as shown in FIG. 4) causes the recess 58 to move the pin 84

forward and pivot the L-shaped pivot le\8§ so that it depsses the switch 16 to

activate the motor.

When the involute is detached fronethousing 4 (FIG. 5), the pin 88 is urged

into the position shown in FIG. 5 by tlevitch 16 which is biased to its off

position. Thus, movement of the aciogt member 50 to the forward position

cannot actuate the switch 16.

‘954 patent, 5:6-24.
Two necessary features are common among eadbodiment in the specification: 1) a pivot
lever and 2) a biasing device. Each embodimettierspecification specifaly teaches that the
pivot lever, when acted upon byethattachment member,” enablibe pivot lever to activate the
switch to turn on the motor. Therefore, a pivetleis part of the necessary structure associated
with the function of activating #h switch only when the attachmenmember is attached to the
housing. The biasing device, such as a spring, isasalsotegral part of the structure disclosed in
the specification. In each of the three embattits, the specification states that the biasing
device moves the pivot lever soforward position so the actiraj member cannot activate the
switch when the “attachment meerb is not attached. Accombyly, the biasing device is

necessary to ensure the safety interlock dewrdg activates the switch when the “attachment

member” is present.
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Black & Decker argues that a biasing devisenot part of the associated structure
because it believes that a biasing device doégp@dorm the identified function. While the
biasing device alone does not perform the identifigdttion, neither does the pivot lever. Both
the pivot lever and the biasing device are necessary components to ensure that the @wytch is
engaged when the attachmentmier is secured to the housing. Black & Decker points the
Court toAsyst Technologies, Inc. v. Empak, which holds that “[a] court may not import into
the claim features that are unnecessary tooparthe claimed functionbecause “[s]tructural
features that do not actuallgerform the recited function do not constitute corresponding
structure.” 268 F.3d 1364, 1370 (Fed. G2001). Black & Decker’s reliance iAsyst
Technologiess misguided. The Federal Circuit helgat a line facilitating transmission of
information between a process controlled aam communication means was not a necessary
structure because it was noeally linked to the functionperformed by the microcomputer
means outlined in the specificationd. at 1370-71. Here, the specdtion clearlyrequires a
biasing means to perform the function outlinedha specification, which it ensure that the
switch is only activated when the attachment memnidk secured to the housing. See ‘954 patent,
4:35-41. In other words, the lavwill only activate the switchvhen the attachment member is
attached so long as the biasing device preveftsm doing so when the attachment member is
missing. Furthermore, unlike the transmission linAsgst Technologigkat merely enabled the
claimed device to work, the biag means is a necessary gmnent to perform the recited
function in conjunction with the lever. Therefothe biasing means is an integral part of the
corresponding structure.

Black & Decker also argues that reading thecttiral limitation ofa “pivot” lever into

claim 1 is impermissible despite § 112, 1 6 becaleggendent claim 9 specifically requires it.
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Citing the Federal Circuit opinion Wenger Mfg., Inc. v. Coating Machinery Sys.,,I889 F.3d
1225, 1233-34 (Fed. Cir. 2001), Black & Decker explaiva claim 1 cannalso require a pivot
lever because to do so would undermine thetrohec of claim differatiation. The Court
respectfully disagreesThe Federal Circuit iWegnerreaffirmed and clarified its prior holding
in Laitram Corp. v. Rexnord, Inc939 F.2d 1533, 1538 (Fe@ir. 1991). In_Laitram, the Federal
Circuit explained that the imgretation of a means-plus-funmti claim limitation comes from
the specification via § 112, { 6 amibt from any dependent claimsld. Therefore, the
prohibition against reading limitations from a degent claim into the independent claim is not
violated. Id. (quoting Autogiro Co. of America v. United State€384 F.2d 391, 404 (1967))
(“Claim differentiation is a guide, not a rigidleu If a claim will bear only one interpretation,
similarity will have to be tolerated.”). INVenger the Federal Circuit reaffirmed that “the
stringencies of a means-plus-ftioa limitation are not to be avoided by the mere addition of a
dependent claim that recites the correspondingcture disclosed ithe specification.”Wenger
Mfg., Inc, 239 F.3d at 1234. However, tidéengercourt explained thdtaitram does not stand
for the broader proposition that a means-plusfion limitation must benterpreted without
regard to other claimdd.

This case differs from that before tiiéengercourt. InWegner the court emphasized
that “other claims in a patent may providaidance and context fanterpreting a disputed
means-plus-function limitation, especially tliey recite additional functions."Wenger Mfg.,
Inc., 239 F.3d at 1234. In this case, dependent claim 9 recites no new function from that in
independent claim 1. Claim 9, in fact, recites éxact same function of claim 1, activating the

switch only when the attachment megnis attached to the housing.
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In any event, claims 1 anddd not, as Black & Decker astg have exactly the same
scope and, thus, claim differentiation is maintdin€laim 9 recites andditional limitation that
an “extension of the attachment member’ masgage the actuatingieans, which is not
required in claim 1. ‘954 paten®:36-37. In addition, claim 1 m&ins broader than claim 9.
Claim 1 covers the structudescribed in the specificatiaand equivalents thereofintell. Sci.
and Tech., Inc. v. Sony Electronics, |rg89 F.3d 1179, 1183 (Fed. Cir. 2009). Dependent claim
9 does not literally cover equivalts of pivot levers and claimftkrentiation is preserved. For
these reasons, the Court finds that the correBpgrstructure is “at lea®ne pivot lever and a
biasing device and equivalestructures that pexfm the identified function.”

4, “locking means (54) for locking the attachment member to the
housing when the motor is switched on”

The parties both agree that the claimitation is a means plus function limitation
governed by § 112, 1 6. Because the limitation doéclude any specific structure to perform
the means claimed, the Court agrees that 8§ 11&2,applies and the Court will construe this
clause accordingly.

Having concluded that this clause is a ngeplus function limitatn, the Court must now
determine both what the claimed function is andtwstructures are digsed to perform that
function. The parties also agree that the cldifumction is “locking theattachment member to
the housing when the motor is switched omidgoropose the following construction: “that
prevents the attachment member from beinig &b be detached from the housing when the
motor is operating.” The Court agrees with plaeties’ proposed construction, leaving the Court
to determine what structures areaosed to perform that function.

According to Black & Decker, the structwlesclosed in the specification to perform this

function is “a lock.” Positech objects to tmsnimalistic characterization of the function and
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instead proposes “an end of an actuating memideich engages a lip of a latch on the housing
that is biased by a spring, aad involute with a catch that toengages the latch and the pivot
lever.”

The specification discusses the safety intkldevice of which the “locking means” is a
part as follows: “A lock 54 located at the endloé actuating member 50 is urged under a lip 56
of the latch 42 so that the latch cannot be e&ged when the actuating member 50 is in its
forward position in which the motas actuated.” ‘954 patent, 44L- The latch is described as a
component that “secure[s] the catch 40, 140 andttreigwvolute 6, 106 to the housing 4.” ‘954
patent, 3:40-42. Additionally, the specification teaches that the “motor has to be deactivated by
moving the actuating member to its rearward pasiéie shown in FIGS. 1 and 2 before the latch
42 can be depressed to remdhlie volute.” ‘954 patent, 4:4-7In other words, the locking
means prevents the attachment member fbmimg removed by effectively deactivating the
latch. Once the actuating member is moved to its rearward position the latch is re-enabled and
the motor switch is deactivated, making it safe to remove the attachment member. Given this
guidance from the specification, the Court findattthe necessary component to perform the
claimed function is an end of the actuating member.

The specification teaches that when the dtigamember is engaged into the latch it
prevents the latch from being depressed difectevely locks the attachment member to the
housing. The only component that performs lteking function is the end of the actuating
member. See ‘954 patent, 4:1 (“A lock 54 locasgdhe end of the actuating member 507).
While it is true, as Positegotes, that a lip of a latch, l@asing spring, and a catch on the
attachment member keep the attachment neeratiached to the housing, these components do

not actually perform the &king function as descrildan the specificationAsyst Tech268 F.3d
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at 1369-70 (corresponding structure is limite@dmndy those componenteoessary to perform the
claimed function);Northrop Grumman Corp. v. Intel Corp325 F.3d 1346, 1352 (Fed. Cir.
2003) (structural features or compoits that are merely relateddoenable the claimed function

do not constitute corresponding structure). Theigmegree that the locking means function is

to “prevent the attachment member from bedtde to be detachedoim the housing when the
motor is operating” and all that is needed to prevent detachment is to disable the latch from
releasing the attachment member. The Coueexgwith Black & Deckethat these additional
components, while important, merely enable &ttachment member to perform the locking
function.

To support its position, Black & Decker algmwints out that the doctrine of claim
differentiation requires the Court tmnsider the impact that a claim construction has on claims
that depend from it. The Court agrees with Bl&ckecker, but for a different reason than the
one outlined in their briefs. As explained earlfether claims in a patent may provide guidance
and context for interpreting a disputed means-filastion limitation, especially if they recite
additional functions.” Wenger Mfg., In¢.239 F.3d at 1234. Dependent claim 2 specifically
requires a catch means and a latch meansngage one another toleasably attach the
attachment member. ‘954 pate6it5-9. Additionally, tle function of claim 2s to releasably
attach the attachment member, which is diffefearh Claim 1’s locking function, and therefore
further supports precluding a catch meansl a latch means in Claim 1's locking means
structure. For these reasons, and the reasatesi stbove, the Court finds that the corresponding
structure is “an end of an actuating member andvalent structures thaterform the identified

function.”
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B. The ‘975 Patent

The parties dispute the consttioa of three terms in the ‘975 patent: “a lever connected
to the edge guide”; “an aperture irethlade guard”; and “handle assembly.”

1. “a lever connected to the edge guide”

Black & Decker proposes construing “a lewemnected to the edggiide” as “a rigid,
elongated member connected to dage guide to move the edgedgii’ Positec agrees that the
lever is a “rigid, elongated member connecteth®edge guide,” but argues that the lever must
move the edge guide in a padi@ar way, and so continues tHaver is connected to the edge
guide “at a first point tootate the edge guide amd a second distant point.”

Black & Decker makes two perasive points in support of itonstruction. First, it is
consistent with the language of the claim itseli@pendent claim 1), whidtates that the lever
is “operable tanove the edge guide betwedime curb-edging mode and the trench mode.” ‘975
patent, 5:67-6:2. Second, tH#/5 specification does not requirathhe lever must “rotate” the
edge guide from curb to trench mode. The djpation states only that “the user can manipulate
a lever to move, rotate or otim@se translate the edge guide:975 patent, 81-62. Positec
responds that this improperly broadens the paigrignoring the meaning of “lever” — it is a
lever becausét is connected to the edggiide a location distantdm the mounting location so
that it exertdeverageon the edge guide to move it whire lever is manipulated by the user.
Further, in every embodiment thegid elongated member” is atthed to the edge guide at a

point apart from where the edge guide is mounted.
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The Court agrees with Black & Decker that it would be improper to import a “distant
point” limitation into the claim simply becaa a certain configuration appears in the
embodiments. Sekhorner v Sony Computer Entertainment America, L&&9 F.3d 1362, 1366
(Fed Cir. 2012). The language of claim one providesrwVving the edge guide,” and does not
suggest that the movement must be rotatidrhe specification confirms Black & Decker’s
position by stating that the lever may “move, rotateothrerwise translate the edge guide.”
‘975 patent, 1:61-62 (emphasis added). Acaaglyi, the Court construes the claim “a lever
connected to the edgeida” to mean: “a rigid, elongated meertconnected to éhedge guide to
move the edge guide.”

2. “aperture in the blade guard”

Black & Decker proposes construing “aperturethe blade guard” as “opening in the
blade guard.” Positec proposamstruing the term as “a habe gap surrounded on all sides by
the blade guard.” Black & Decker argues thathing in the intrinsichistory suggests that
“aperture” should be construed amything other than its plaiand ordinary meaning. An
aperture is just an opening, so the aperturthénblade guard is just an opening in the blade
guard. Positec responds that the aperturethénblade guards ithe embodiments are all
openings that “are surrounded on all sides.” Morgdvesitec argues, thvealls of the aperture
may play a part in the construction and opieraof the invention. ‘975 patent, 4:14-17.

The Court construes “aperture in the bladerduas “hole or gap irthe blade guard.”
There is no intrinsic evidence that the aperhaeds to be surrounded by the blade guard or, as
Postec put it, “surrounded on all sides.” Then again, to be an apertine blade guard, the

blade guard must be around it. “ldar gap” captures this sensattthe aperture is in the blade
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guard without improperly importing a limitation frothe embodiments that the aperture must be
completely surrounded.
3. “handle assembly”

Black & Decker argues thdhandle assembly” ought to lmnstrued as “one or more
handles.” Positec proposes “avibe of at least two handles etein one handle can be removed
or attached.” The descriptiaf the preferred embodiments statbat “[tlhe handle assembly
includes an upper or auxiliary handle and a reardle. The upper and rear handles * * * may
have shapes significantly different from thes®wn, and the upper handle may be rotatable and
is optional.” ‘975 patent, 3:449. A different embodiment “sh@ithe handle assembly without
the upper handle.” ‘975 patent, 4:22.

Positec argues that Black & Decker'soposed construction failsecause it does not
account for the term “assembly.” If handle asslgnsimply meant “one or more handles,” the
inventors could have claimed “a handle,” becédiasbandle” would cover oner more handles.
See,e.g, Tate Access Floors, Inc. v. Interface Architectural Res., B9 F.3d 1357, 1370
(Fed. Cir. 2002) (“It is well setttbthat the term ‘a’ or ‘an’ ordarily means ‘one or more.”).
That the term “handle assemblyfeans more than one handleamforced by thelescription of
the embodiments. Black & Decker notes that diescription states thdhe second handle is
optional, not removable, suggesting that it coudéve only one handle. But, in context, it is
evident that the optionddandle is one that the product useuld use or notand not that the
invention could not have anyyftional) upper handle all. Accordingly,the Court construes
“handle assembly” as “a device thatlides at least two handles.”

C. The ‘376 Patent
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The parties dispute the consttion of four terms in the ‘376 patent: “the radius
increasing smoothly from the leading end te tinailing end,” “trailng portion,” “labyrinth
member,” and “labyrinth seal.”

1. “the radius increasing smoothly fom the leading end to the trailing
end”

Black & Decker’'s proposed construction ‘he radius increasing smoothly from the
leading end to the trailing end” is “the radinsreasing smoothly from éhfurthest forward end
of the confronting portion to the furthest rward end of the confronting portion.” Positec
proposes: “the radius increasesaiicontinuous and consistentmrmar from the furthest forward
point of the confronting portion d@he bottom edge of the latchaof the housing to the furthest
rearward point of the confronting portion.”

The parties’ first dispute coams whether “increasing smoaothlrequires onstruction.
Positec argues that “increasasa continuous and consistenanner” better captures the claim.
In support, Positec pointe the specification:

The radius is not constant, but rathecreases in a smooth manner in the

direction in which the blade 28 rotatesvaeen a leading end 70 and a trailing end

72. The increasing sweep of the radité therefore provigs an increasing

amount of clearance between the tip 28a of the blade 28 and the inner surface 68a

of the guard 52 * * *

‘376 patent, 3:7-14. Because the sweep is “iscoastant, but rather increases,” Positec argues
that the radius mustontinually increase from the leading to the trail end. And because the
radius must be “smooth,” Positec assert the rate at which it increases mustcbasistent

The Court, however, does not see the basibemefit of Postitec’sproposal. “Smoothly”
captures the continuing increasend changing the termloes not clarify the claim. And it is
simply wrong to assert that a smooth increasstmalso be a consistent increase. The rate of
increase could be uneven without discontinuif@sa decrease in radius) that may prevent it
from being smooth. Thus, the Court agrees \Bliick & Decker that “increasing smoothly”
does not require construction.

The Court also agrees wiBlack & Decker that there iso reason to replace the word

“end” with “point.” Postec explains that it is clear from tepecification that the ends are points
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where the confronting and traily portions begin and terminat&he ends, however, are also
ends. Calling them “points” only substitutessRec’s preferred term for the language of the
claims and specification without ciging the claim for the jury.

Thus, the Court construes “the radius @aging smoothly from the leading end to the
trailing end” as “the radius increasing smoothly from the furthest forward end of the confronting
portion to the furthest rearwaeshd of the confronting portion.”

2. “trailing portion”

The parties agree that “traiy portion” ought to be construed as “a portion extending
from the trailing end to the bottom edge of bmaising.” Positec argudisat the trailing portion
must be straight, and so proposes: “a straggrtion extending from the trailing end to the
bottom edge of the housing.”

According to Positec, that the trailing portiarust be straight because the claim states
that the trialing portion extends away from t@nfronting portion and isdisposed generally
tangent the radius at the trailing end.” ‘376 patg:3-6. The suggestion is that the trailing
portion could not extend away from the conting portion and be “generally tangent” to it
without being straight. Moreovei,appears to be depicted asafht in Figure 3. As Black &
Decker rightly points out, however, just becauss igenerally tangent” to the radius, it does not
have to be straight. A curve can also be tangeanother curve. And a curve can also extend
away from another component. Accordingly, @@urt construes “trailing portion” as “a portion
extending from the trailing end to the bottodyge of the housing.”

3. “labyrinth member”
As a construction of the term “labyrinthember” found in independent claims 9 and 18,

Black & Decker proposes “projection or projections, that weregaged with mother projection,
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or projections, form a labyrintheal.” Positec’s proposed consttioa is “an intrcate projection,
or projections, that when emged with another intricate pejtion or projections, form a
labyrinth seal.” The disagreement is thus whethe projections must be “intricate.” Positec
argues that the projections must be intecéecause one of the embodiments describes a
labyrinth member containing “a pair of furcationshich could be described as intricate. ‘376
patent, 4:30-35. But the intricate furcations aot found in claims 9 or 18. The claims state
only that the first and second labyth members engage one anotteeform a seal. Moreover,
dependent claims 10 and 11 do mldabyrinth members that include pairs of furcations. The
doctrine of claim differentiatiosuggests that the Court should ne&d a limitation found in a
dependent claim into aimdependent claim. SedaterDigital Commc'ns, LLC v. Int'l Trade
Comm'n 690 F.3d 1318, 1324 (Fed. Cir. 2012) (quotingpel-Flarsheim Co. v. Medrad, Inc
358 F.3d 898, 910 (Fed. Cir. 2004) (“The doctrineclaim differentiation isat its strongest in
this type of case, ‘where the limitation thatssught to be ‘read into’ an independent claim
already appears in a dement claim.”). The Court conatles that the limitation “intricate”
should not be read into “labyrinthember” and so construes it“@sojection or projections, that
when engaged with another projectionpawjections, form a labyrinth seal.”

4. “labyrinth seal” and “second labyrinth seal”

Black & Decker argues that “labyrinth se&bund in independent claims 9 and 18 should
be construed as “an engagement of the firdtsstond labyrinth membetfsat inhibts dust and
debris from exiting the housing assemblyFor “second labyrinth seal” found in dependent
claim 14, Black & Decker proposes “an engagement of the gyaehdl the guarthat inhibits
dust and debris from exiting the housing assembly or being transmitted to other portions of the

housing assembly.” Positec arguthat “labyrinth seal” should be construed to mean “a tight
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fitting, tortuous engagement that inhibits dasd debris from exiting #hhousing assembly.”
Positec maintains that “second labyrinth sellés not require a garate construction.

Claims 9 and 18 explain that “the first aselcond labyrinth members engage on another
when the door is placed in the closed positio‘376 patent, 7:39-41 and 8:44-47 (“the door
having a second labyrinth membenths configured to engagee first labyrmth member to
form a labyrinth seal when the door is placedhi& closed position”). The specification states
that “the first and secondbgrinth members 56 and 122 cooperafeen the door 42 is in the
closed position to form the labyrinth seal 2@t inhibits dust and debris from exiting the
housing assembly.” ‘376 patent, 6:6-10.

The specification goes on to describe a tselary seal”: “Furtherthe guard lip 120 and
guard 52 cooperate to forma acendary seal 202 that is locadteadially inwardly of the
labyrinth seal.” Black & Decketharacterizes this as the “sed labyrinth seal,” but the Court
agrees with Positec that BladkDecker’s interpretation is incoect. The “secondary seal” is
distinguished from the “labyrintbeal.” The Court therefore agps with Positec that the “second
labyrinth seal” does not requieeseparate construction.

As for “labyrinth seal,” the Court concludésat it is properly onstrued as “a tortuous
engagement that inhibits dust and debris fexiting the housing assembly.” Positec’s proposed
“tight-fitting” limitation is not necessary to clayifthe meaning of a seal that inhibits dust and
debris from exiting the housing. By contrast, lingtation that the seak “tortuous” clarifies
that the patent claims a “labgth seal’ as opposetb some other type of engagement of

projections.
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D. The ‘090 Patent

The parties dispute the meaning of threemge in the ‘090 patent: “rotatable latch
member,” “a predetermined neutral position,” and “latch receiving structure.”

1. “rotatable latch member”

Black & Decker proposes that “rotatable latmember” should be construed as “tab or
projection that is capable of being turned oraais.” Positec proposéa tab or projection that
is capable of being turned around on an axis lik¢ ¢ a skeleton key bag turned in a lock.”
The parties therefore dispute whether the projection is “tuanednd on an axis” or simply
“turned on an axis” and whether the jury wobkhefit from Positec’s proposed comparison to a
skeleton key.

The Court believes that a comparison to @etion key would only confuse the jury, for
the most salient feature of a skeleton key & thcan open many different locks, which is not
part of the meaning of “rotatable latch meamb The only other question is whether the
projection is capable of beintjurned” or “turned around.” In support of “turned around,”
Positec notes that the dictionary defines rotete[t]o turn around on itaxis or center.” PI.
Brief at Ex. E. Helpful as dictionaries may, litbe Court is not persdad that the addition of
“around” sharpens the meaningtlwout adding an unnecessargkriof confusion. When, for
example, a person talks about the earth turningoaxis, there’s no nedd say that it turns
around on its axis. Adding the redundant “aroundduld mislead a juror to believe that
something more than turning on an axis is required. In other words, the addition of “around” is
either redundant or confusingAccordingly, the Court constra€‘rotatable latch member” to

mean a “tab or projection that is edgbe of being turned on an axis.”
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2. “a predetermined neutral position”

Black & Decker’'s proposed construction of “a predetermined neutral position” is “the
position of the latch member when the door igha open position.” Positec argues that the
claim is indefinite and so cannot be construeds the Federal Circuit has explained, “claim
construction frequently poseffficult questions over whicheasonable minds may disagree,
proof of indefiniteness musineet an exacting standard. Only claims ‘not amenable to
construction’ or ‘insolubly amiguous' are indefinite. A claim isot indefinite merely because
parties disagree concemngi its construction. An accused infringer must thus demonstrate by
clear and convincing evidence that one of ordirgkill in the relevant art could not discern the
boundaries of the claim based omr ttlaim language, the specificm, the prosecution history,
and the knowledge in the relevant arttiaemonetics Corp. v. Baxter Healthcare Corp07
F.3d 776, 783 (Fed. Cir. 2010) @nbal citations omitted).

Positec argues that the claim phrase isana¢nable to constrtion because although the
specification states that the latch member @sdid in a “predetermined neutral position,” the
claims and remainder of the sdemtion only teach that the ldtanember is movable between a
“latched” and “unlatched” positionTherefore, Positec concludes, the reader of the specification
is left guessing whether the uteal position is the latched amlatched position or some other
position. Def. Br. [47] at 34.

Black & Decker counters thagt most, this shows thatehclaim limitation “is not a
model of clarity,” but falls far short of shomg by clear and convincing evidence that one of
ordinary skill in the relevant art could not discéine boundaries of the ala The Court agrees.

As Black & Decker explains, the knob 160 includdatah member 170 thahe “spring biases

* * * in a predetermined rotational direction [fexample, counterclockwise] * * * such that the

35



knob is positioned toward a predetermined neutratipas® * * .” ‘090 patent, 4:65-5:4; 5:35-
40. When the door is rotated to a closed position, “the side of the latch member 170 on the knob
160 is brought into contact with the ramp pamti80 * * * . Further rotation of the door * * *
toward the housing 40 causes the latch mertidérto both slide along the ramp portion 80 and
rotate” in the opposite dhe biasing direction. ‘090 patet62-6:3. Once the latch member is
sufficiently aligned with the aperture of theéda receiving structure, the latch member shoots
through the aperture. The knob (and latch m&mnino longer being constrained by the ramp
portion 80, thereafter rotates in the predeterminiading direction in response to the torsional
biasing aspect of the spring * * * so that theckamember is no longer aligned to the slotted
portion of the latch aperture.” ‘090 patent, 641-1n other words, when the latch member is no
longer engaged with the latch receiving struetdhe knob and latch member are biased toward
the neutral position. That neutral position, aadkl & Decker explains, is “the position of the
latch member when the door is in the open position.” This is also the position when the door is
closed, but the position is first defined with refiece to the door in the open position. Thus, the
Court agrees with Black & Decker’s proposed construction — radterfged in its particulars by
Positec — and so construes “a predetermined riqadsition” to mean “the position of the latch
member when the door is in the open position.”
3. “latch receiving structure”

A “latch receiving structurels found in claim 14, which idependent on claims 12 and
13. Black & Decker argudbat the term should be construed‘stsucture that receives a latch
member.” Positec maintains that the terngaserned by a meanstgstfunction analysis under
35 U.S.C. 8 112 1 6. Positec suggests thatfuhetion is “for receiving a latch” and the

corresponding structure is “a ramp that tapgownward to an aperture.”
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As explained above, “a claim term that does use ‘means’ wiltrigger therebuttable
presumption that § 112 6 doast apply.” Lighting World, Inc. v. Birchwood Lighting, Inc.
382 F.3d 1354, 1358 (Fed. Cir. 2004) (internal citation omitféld)Healthcare Solutions, LLC
v. Kappos 697 F.3d 1367, 1373 (Fed. Cir. 2012). “[Tjpresumption flowing from the absence
of the term ‘means’ is a strong one that is not readily overcorak.™When the claim drafter
has not signaled the intent to invoke 8 112, fyGising the term ‘means,’ [the Court will be]
unwilling to apply that provisionvithout a showing that the limtian essentially is devoid of
anything that can be camnged as structure.Flo Healthcare 697 F.3d at 1375. “In considering
whether a claim term recites sufficient struetwo avoid application of section 112 Y 6, [the
Federal Circuit has] not required the claim terndémote a specific structure. Instead, * * * it is
sufficient if the claim term is used in common pade or by persons ofi8kn the pertinent art
to designate structure, even if the term cowelwoad class of structures and even if the term
identifies the structures by their functiold. at 1359-60. “What is impontd is whether the term
is one that is understood to describe strucasegpposed to a term that is simply a nonce word
or a verbal construct that is not recognized asdime of structure and is simply a substitute for
the term ‘means for.’Td. at 1360.

Positec attempts to overcome the presionpthat 8 112 § 6 does not apply by briefly
arguing that (1) the term “structure” is gene() its description is purely functional, (3) the
claim in which the term is foundoes not recite sufficient striure, and Black & Decker can
make a colorable argument that the claim reditssfficiently definite sticture only by looking
to the specification and other claims.

Although the term “structure” may be genetiicat does not mean that “latch receiving

structure” requires a means-plus-ftian analysis. For example, Rowell v. Home Depot USA,
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Inc., 663 F.3d 1221, 1229-31 (Fed. Cir. 2011), the Coud tiat a claim of a “dust collection
structure” is not a means-plus-function limitatlmecause “in the context of the entire limitation”
the claim recites “a sufficiently definite structuréddome Depotlso undermines Positec’s third
point, that “the law requires ¢hclaim in which the term i®tind, not the specification or other
claims” to recite sufficient structure to avoedmeans-plus-function analgs Def. Br. at 40.
Positec is incorrect. As the Federal Circuit reggeatedly explained, “is proper to consult the
intrinsic record, including the written descrgoti when determining if ehallenger has rebutted
the presumption that a claim lacking the termeams’ recites sufficiently definite structure.”
Inventio AG v. Thyssenkrupp Elevator Americas Ca#g9 F.3d 1350, 1357 (Fed. Cir. 2011)
(citing cases). As for sufficient structure, Bla&kDecker points out thah claim 15 the latch
receiving structure claims a ramp portion and laparture that are used in connection with the
rotatable latch member. ‘090 patent, 8:32-34. Moreover, one preferred embodiment discusses a
latch receiving structure formed on the housing enade up of a ramportion, a debris collar,
and a latch aperture. ‘090 patent, 3:65-4:12.

The Court concludes that Positec has not @mmecthe presumption that “latch receiving
structure” should not be goweed by means-plus-function agsis. Although Positec
understood that it was facirg strong presumption that § 126 would not apply here, it
declined to argue in the alteive how the term should berstrued. Black & Decker argues
briefly that the “latch receiving mtcture” should be construed agrigture that receives a latch
member.” The Court adopts Black & Decls proposed construction.

IV.  Conclusion
For the reasons stated above, the Court adbptfollowing construion of the disputed

terms:
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‘054 Patent

housing

an enclosure containing the motor

attachment member which
covers the fan and which is
releasably attached to the
housing

a structure that fits around tfen and allows air to enter an
exit and that is non-permanentstachable to the housing

actuating means responsive to
the attachment member for
activating the switch only when
the attachment member is
attached to the housing

Function: activating the switconly when the attachment
member is attached to the housing

Structure: at least one piviever and a biasing device and
equivalent structures that perform the identified function

locking means (54) for locking
the attachment member to the
housing when the motor is
switched

Function: preventing the attachmenember from being able

to be detached from the housing when the motor is opera

Structure: an end of an aeting member and equivalent
structures that perfortme identified function

iting

‘975 Patent

a lever connected to the edge
guide

a rigid, elongated member comted to the edge guide to
move the edge guide

aperture in the blade guard

hole or gap in the blade guard

handle assembly

a device that includest least two handles

‘376 Patent

the radius increasing smoothly
from the leading end to the
trailing end

the radius increasing smoothlyf the furthest forward eng

of the confronting portion to tHerthest rearward end of the

confronting portion

174

trailing portion

a portion extending from the trailing end to the bottom ed
of the housing

ge

labyrinth member

projection or projections, that when engaged with anothe
projection, or projections, form a labyrinth seal

labyrinth seal

a tortuous engagement thahiioits dust and debris from

exiting the housing assembly
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‘090 Patent

rotatable latch member tab or projection that is cap&bbf being turned on an axis

a predetermined neutral position  the position efltich member when the door is in the open
position

latch receiving structure structure that receives a latch member

Dated: September 10, 2013 E ! t E ;/

RoberM. Dow, Jr. &~
UnitedState<District Judge

40



