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For the reasons set forth below, Defendant Chmell’'s motidistoiss [39] is granted, and the motion to dismiss filed by
Defendants Williams and Ghosh [19] is denied. The claims dda@isndant Chmell are dismissed, and Chmell is terminated|as a
party defendant. Plaintiff's “motion in response” [49] is den@the extent it also serves as a motion for sanctions ClEnk is
directed to issue alias summons for service on Defendant Westéalth Sources, Inc., and the U.S. Marshals Service is apdajint
to serve summons on Wexford. The Marshals Service shall sentfPéaiy service forms he must complete, and is authorized t
mail a request for waiver of service to Wexford in the manresgoibed by Fed. R. Civ. P.d}(2) before attempting personal

service. All of the remaining defendants shall answecdhnaplaint by 2/19/2013. Status hearing set for 2/25/2013 at 95 a.

M For further details see text below.] Docketing to mail notices

STATEMENT

Plaintiff Jose Rodriguez, atlihois state prisoner, brought thpso se civil rights action pursuant to 42 U.S.{C.
§ 1983. Plaintiff claims that Dafdants have violated his constitutal rights by acting with deliberate

indifference to a lingering knee injury. Defendanti@&i has moved under Rule 12(b)(6) to dismiss the
claims against him, as have Defent$aGhosh and Williams. Chmell’s tan is granted, while Ghosh'’s arjd
Williams’s motion is denied.

Pro se complaints are to be liberally construegbe Kaba v. Stepp, 458 F.3d 678, 681, 687 (7th Cir.
2006). Pro se submissions are held to a less stringent stdrtttan formal pleadings drafted by lawye&ee
Bridgesv. Gilbert, 557 F.3d 541, 546 (7th Cir. 2009). On a Ri2¢b)(6) motion, the court assumes the trjuth
of the complaint’s well-pleaded factual allegations and views those facts in the light most favorable td|the
plaintiff. See Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 563 (2007parish v. City of Elkhart, 614 F.3d
677, 679 (7th Cir. 2010). A well-pleaded complaint maycped even if it appears “that actual proof of thpse
facts is improbable, and that a recgvis very remote and unlikely.Bell Atlantic, 550 U.S. at 556.
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STATEMENT

Nevertheless, the factual allegations in threptaint must be enough to raise a right to relief above the
speculative levelld. at 555. While a complaint does not nélethiled factual allegations, a plaintiff's
obligation to provide the grounds ofhentitlement to relief requires mdrean mere labels and conclusions,
and a formulaic recitation of the elemeotsa cause of action will not ddbid. (citations omitted). The court
“need not accept as true legal conclusjamghreadbare recitals of the elemis of a cause of action, supportgd
by mere conclusory statementdBtooks v. Ross, 578 F.3d 574, 581 (7th Cir. 2009). “The complaint must
contain sufficient factual matter, accepted as trueate st claim to relief that is plausible on its facBdnte v.
U.S Bank, N.A,, 624 F.3d 461, 463 (7th Cir. 2010). Furthermonalaatiff can plead himself or herself out df
court by pleading facts that undermine the allegations set forth in the com=nhitlock v. Brown, 596
F.3d 406, 412 (7th Cir. 2010) (citatioomitted) (“A judicial admission trungpevidence. This is the basis of|
the principle that a plaintiff caplead himself out of court.”).

Plaintiff was an lllinois state prisoner confinedhat Stateville Correctional Center at all times relevant|to
this action. Defendant Partha Ghasla physician at Stateville, as wadl its medical director. Defendant
LaTanya Williams is a nurse practitioner at the prisbefendant Wexford Healt8ources, Inc., contractuallgh
provides medical services for thénois Department of CorrectiondDefendant Samuel Chmell is a physici
at University of Illinois Hospital in Chicago, lllinois.

In September 2005, Plaintifent to Ghosh with knee complaint&hosh examined Plaintiff and observgd
that one of his knees had a tornaate ligament. Ghosh orderedMRI of the knee. In October 2005, a
second MRI revealed that Plaintiff's knee was “ingtddde,” that his knee brace provided inadequate suppqrt,
and that the physical therapy Plaihtifas undergoing was not effective.aftiff's physicians at the Universi]L
of lllinois recommended various physitchaerapy exercises, which Ghoshiesgl to in name but in reality
completely ignored.

14

In October 2006, Plaintiff filed a grievancaiciing that the health care staff was not attending to his
medical needs. In January 2007, Ghosh remained steadféstrefusal to order physical therapy; instead, jpe
promised to issue Plaintiff a knee brace “wheretpermitted.” Througho®007, 2008, and 2009, Plaintiff
continued to “write and complain to Wardens andrigone who would listen” abothe purported lack of carg
for his knee. Plaintiff reported that “Doctors at the Hospital in Chicago saitirtkatl a proper knee brace fgr
my knee to keep it from moving from sidediole. Otherwise, I'll need surgery.”

On January 3, 2010, Plainfifted another grievance. Plaintiff reat that he still had not been provided
with a knee brace, and that the denial had caused fuldh&gige to his knee. Ouank 16, 2010, Plaintiff wrote
Williams a letter reminding her that he still needed eekbrace. Plaintiff noted that he was now experiencjng
back problems, as well as sharp pain and stiffness in his knees.

On August 6, 2010, Plaintfifed another grievance. Plaintiff reported that Ghosh and Williams refuged to
see him and that he was havingidiffty walking without the neededee brace. Plaintiff also wrote to
Wexford (Ghosh’s and Williams’ emplogeabout the problems he was expacing. In an undated letter,
Plaintiff additionally wrote to Chmetb apprise him of the difficulties heas encountering in trying to obtair||a
knee brace. Chmell failed to respond to the letter.
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STATEMENT

Plaintiff finally received a knee brace, a lounk/low gallery permit, and a dime’s authorization for fron
cuffs, medical restraints, and no legris on January 5, 2011. However, Rtifii has never been afforded the
physical therapy recommended by spedskd the University of lllinois.

The motion to dismiss filed by Ghosh and Mafilis is denied. Correctionafficials and health care
professionals may not act withlitberate indifference to an inmate’s serious medical neSetsEstelle v.
Gamble, 429 U.S. 97, 104 (1976§jeldsv. Smith, 653 F.3d 550, 554 (7th Cir. 2011). Deliberate indiffereng
has both an objective and a subjective componesetinthate must have an objectively serious medical
condition, and the defendant mustdubjectively aware of, and conscityudisregard, the inmate’s medical
need. See Farmer v. Brennan, 511 U.S. 825, 837 (19944 stelle, 429 U.S. at 103-0Roe V. Elyea, 631 F.3d
843, 862 (7th Cir. 2011). Plaintiffallegations satigfboth components.

that is so obvious that everiay person would perceive theed for a doctor’s attentiorSee Edwards v.
Shyder, 478 F.3d 827, 830-831 (7th Cir. 200F@elker v. Outagamie County, 394 F.3d 510, 512-13 (7th Cir.
2005). A condition also is objectively sauis if “failure to treat [it] could mult in further ggnificant injury or
unnecessary and wantoriliction of pain.” Hayesv. Shyder, 546 F.3d 516, 522 (7th Cir. 2008), citing
Gutierrezv. Peters, 111 F.3d 1364, 1373 (7th Cir. 1997). The conmpldescribes debilitating knee pain tha
interfered with Plaintiff's ability tovalk and further alleges that hisbility to walk properly eventually

urged the prison to provid®&aintiff with physical therapy and a &e brace. Plaintiff's condition therefore
meets the objective standard, at least at the pleading stage.

To satisfy the subjective component, a prisomest demonstrate that thefeledant in question was awat
of and consciously dregarded the inmate’s medical ne&de Farmer, 511 U.S. at 837Estelle, 429 U.S. at
103-04;Hayes, 546 F.3d at 522. The fact that a prisoner has recebrmeimedical treatment does not

inappropriate” treatmenGreeno v. Daley, 414 F.3d 645, 654 (7th Cir. 2005) (emphasis in original), or by
“woefully inadequate action,” agell as by no action at alReed v. McBride, 178 F.3d 849, 854 (7th Cir.
1999);see Allen v. Wexford Health Sources, Inc., 2011 WL 2463544, *1 (N.D. lll. Jun. 17, 2011). The
subjective component encompasses conduct sutie asfusal to treat jgrisoner’s chronic pairgee Jonesv.
Smek, 193 F.3d 485, 490 (7th Cir. 1999),a@roneous treatment based onubstantial departure from accep}
medical judgment, practice, or standasgs,Roe, 631 F.3d at 85A/ancev. Peters, 97 F.3d 987, 992 (7th Cir
1996).

Here, Plaintiff contends that he went for years without a kzee band that the movants personally an
directly ignored his supplicationsabhe was in great pain and thatneeded physical therapy and a knee
brace. As Defendants point out, heit medical malpractice nor a mere disagreement with a doctor’'s meg
judgment amounts to deliberate indifferen&ee Berry v. Peterman, 604 F.3d 435, 441 (7th Cir. 2010);
Greeno, 414 F.3d at 653. A prisoner has no righthoose his course of treatmeBke Jackson v. Kotter, 541
F.3d 688, 697 (7th Cir. 2008). Nevertheless, “[a]@riphysician cannot simplyatinue with a course of
treatment that he knows is ineffectivetreating the inmate’s condition Arnett v. Webster, 658 F.3d 742, 754

condition suffices to state a clawhdeliberate indifference.”Smith v. Knox County Jail, 666 F.3d 1037,

A serious medical conditi is one that has been diagnosea Iphysician as mandating treatment, or ofe

triggered back problems. Plaintgfcondition was serious enough to warraferral to outside specialists, wiio

necessarily defeat his claim; deliberate indifference ¢erious medical need can be manifested by “blatang

(7th Cir. 2011). Furthermore, “pg@@n a few days’ delay iaddressing a severely painful but readily treatabjle
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STATEMENT

1040 (7th Cir. 2012). Under these standards, allegatibdslayed and denidceatment state a cognizable
claim for relief against Defendants Ghosh and WilBarbefendants’ arguments that Plaintiff received
constitutionally adequate medical care are mppg@priately raised by way of a motion for summary
judgment.

The court is also satisfied that Plaintiff'aiols against Ghosh and Williarage timely. In lllinois, the
statute of limitations for 8983 actions is two year&ee Dominguez v. Hendley, 545 F.3d 585, 588 (7th Cir.
2008). lllinois law does not toll theagtite of limitations for prisonersSee Schweihs Burdick, 96 F.3d 917, 91
(7th Cir. 1996)Turner-El v. Davis, 2010 WL 3526379, *1, n.1 (N.D. lll. Aug. 30, 2010). However, the
“continuing violation” doctrinesaves Plaintiff's claims against Defent&Ghosh and Williams, at least at th
pleadings stage. Under that doctriwigere a series of events injure aiptiff, he can “reach back” to the
beginning of the wrong “even if thatdpening lies outside the statutdignitations period, when it would be
unreasonable to require or even permit him to sueabaover every incidemf the defendant’s unlawful

2005, Plaintiff is alleging an ongoingrdal of medical care, which meathat the statute of limitations
restarted every day that medical treaht or accommodations was withhefgke Heard, 253 F.3d at 318
(“Every day that they prolongedshagony by not treating his painfudradition marked a fresh infliction of
punishment that caused the statute of limitations tbrstaning anew”). In his complaint, Plaintiff alleges

him. Consequently, the statuteliofiitations does not bar Plaintiff's claims against Ghosh and Williams.

As an outside physician, Chmell canbetheld responsible for the bureauicrag¢d tape Plaintiff has allegedly
experienced. Accordingly, Chmelltsotion to dismiss is granted.

and physical themy, as required by.H. ex rel. Higgin v. Johnson, 346 F.3d 788, 793 (7th Cir. 2003). Nor
Plaintiff indicated that the alleged violations of his constitutional rigbtsiwed at Chmell’s direction or with
his knowledge and conserlhid. Section 1983 creates a cause abadbased on personal liability and

in a constitutional deprivation.Pepper v. Village of Oak Park, 430 F.3d 809, 810 (7th Cir. 2005) (citations

each Government-official defendant, through the @ifie own individual actions, has violated the
Constitution”). Under these primdes, Chmell cannot be held liabita the alleged inaction of prison
administrators and health care providers. Plaintifiressly asserts that Chmell recommended that a knee
be provided.See Complaint, § 32 & Exh. 14. The prison st and not Chmell, refused either to allow

Similarly, Chmell cannot be heldggonsible for the denial of physidhkerapy he recommended but that the|
prison purportedly féed to provide.

Chmell’s failure to respond to Plaintiff's leti@as not the cause of any congional deprivation. As an

In short, Plaintiff has failed tch®ew how deliberate indifference to lssrious medical needs could be attrib
to Chmell. Estellev. Gamble, 429 U.S. at 10&ieldsv. Smith, 653 F.3d 550, 554 (7th Cir. 2011). Because
Chmell lacked personal involvementthre denial of a knee brace or rehdatlve therapy, there is no need tq
determine whether Chmell was acting under color of state law.

conduct.” Heard v. Sheahan, 253 F.3d 316, 319 (7th Cir. 2001). Even though the complaint dates back {p

Although the complaint states a viable clagainst Ghosh and Williams, it dorot do so against Chmell.

Plaintiff has alleged no facts suggesting Chmell’s dipegsonal involvement in the denial of a knee b;lEce

omitted);see also Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1948 (2009) (“[P]laintiff must plead tht
Plaintiff to receive the original knd®ace that had been ordered orxpeglite the purchase of a replacemeny.

outside physician, Chmell walihave no authority to order IDOC offitgao implement any of his suggesti(zws

A\

contact with Williams at least daste as June 2010; in August 2010yéeorted that Ghosh was refusing to sge

S

predicated upon fault; thus, “to balile under § 1983, an individual defentdeust have caused or participated
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STATEMENT

Turning to Plaintiff's reque for sanctions in his brief opposing CHisemotion, the request is denied.
is plain from the record that oppngicounsel did not writedutt hole” next to Plaintiff's name on one of the
exhibits. The original complaintiéid by Plaintiff himself had “butt hole” printed in someone else’s hand d
Exhibit 14; Plaintiff evidently file the complaint without spotting tigeaffiti. The courtesy copy of the
complaint counsel provided along witretmotion to dismiss was simply gret from the Court’'s docket. It
would appear that a fellow inmate may have been teasing Plaintiff.

The Clerk is directed to issue alias sumnionservice on Wexford Health Sources, Inc. The unexecy
incorrect entity named on the summons and compldine correct name is Wexford Health Sources, Inc.
service on Wexford. The Marshals Service shall $dauhtiff any service forms he must complete. The

Marshals Service is authorized to mail a request fovevaf service to Wexford in the manner prescribed [
Fed. R. Civ. P. 4(d)(2) befe attempting personal service.

return of service filed by the U.S. Maed (Doc. 16) reports, “Mr. Ebbitt refuseervice due to the fact it is the

ted

[plural, rather than Wexford HealttoGrce, Inc.].” The United States Mar&h&ervice is directed to re-attempt

y
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