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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KIM PARKER,

Plaintiff,
No. 11€v-05682
V.
Judge Andrea R. Wood
EMC MORTGAGE CORPORATION and
JPMORGAN CHASE BANK, N.A.

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Before the Courare two motions blaintiff Kim Parker: Plainfi’'s Motion for Leave to
File Amended and Supplemental Pleading (“Motion to Amg(dkt. No. 149) andPlaintiff's
Motion Pursuant to Fed. R. Civ. Pro. 56(tR\le 56(d) Motion”) (Dkt. No. 144). For the
reasons set forth below, the Motion to Amendrasntedandthe Rule56(d) Motion isgrantedin
part and denieth part.

BACKGROUND

Paker originally filed this action in the Circuit Court of Cook County in August 2009. In
August 2011shefiled an amendedamplaint styled as a class acti¢gdmended Complaint”).
The Amended Complaimamedas defendants EMC Mortgage CorporatioBNIC”), which
serviced Parker's home mortgage loarg] EMC’s parent company, JPMorgan Chase Bank,
N.A. (“*JPMC; andtogethemwith EMC, “Defendants”) (Am. Compl. {1 12-13, Dkt. No.)1a
herAmended ComplainRarkeralleges that oseptember 29, 2008, shetered into a

Repayment AgreementAgreement), in which EMC agreed to refrain from pursuing its

! Plaintiff re-filed her Amended Complaint with this Court on August 26, 201.arder to include certain
exhibits that had been filed along with her complaint in the state cdiam bat were not filed as part of
Defendants’ removal paperBhe re-filed complaint contains identical allegations to those included in the
Amended Cmplaint filed by Defendantas part of their notice of removal
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remedies for Parker default on her home mortgage loamsl in return Parker greed to pay
herarrearage by making an initial down payment and six subsequent monthly paytdefifs. (
68, 70.)Parkerfurtheralleges thaeven thougtshe sasfied her obligationander the Agreement
by making timely payment®efendantslid not consider hdor a permanent modificaticand
thus breached the Agreemefid.  72.) Parkeralsoclaimsthat Defendants engaged in other
misconduct in connection witterloan file, includingviolating therequirements of thiederal
Home Affordable Modification ProgramKAMP”), which “provides eligible homeowners the
opportunity tomodify their mortgages to make them more affordélgld. at  27.) Based on
these allegations, themended Complaintlleges a number of causes of action on behalf of the
putative classincluding a violation of the lllinois Consumer Fraud and Dece@isness
Practices Act, 815 ILCS 505/2ICFA”); two claims basedn breach of contract/breach of the
duty of good faith and fair dealing, one of which was based on agaitgl-beneficiary theory; a
claim forpromissory estoppel; araclaim forunjust enrichment.

Defendants removed the case to thairt on August 19, 2011 pursuant to 28 U.S.C.
8 1332(d) and the Class Action Fairness Act of 2005. Subsequently, Defendants moved to
dismiss the Amended Complaidtdter the parties completdatiefing, the Court entered an order
granting Defendantsnotionin part and denying it in part. (Dkt. No. 39.) In the ruling, the Court
found that the Agreement made no reference to a permanent loan modification, and thus
dismissedParkets claims forbreach of contract and breach of the duty of good faith and fair
dealing (Id. at 1.) The Court also dismissed Parket&msbased onthethird-party beneficiary
theory. (d. at 1-2.) With respect to the other causes of action, the @elott

To the extent that Plainti§ claims for promissory estoppel and unjust enrichment are

based upon the Agreement, those claims are dismiSsedsharrow (p. v. Zausa Dev.

Com, No. 04 C 6379, 2004 WL 2806193, at *3 (N.D. Ill. Dec.6, 200@n(ter Illinois
law, promissory estoppahd unjust enrichment are unavailable where the parties have



entered into an express contractHowever, to the extent that Plaintdfclaims rely on

alleged oral representations regarding a permanent loan modificationaftexdbe

Agreement endedhé Court finds Plaintifé allegations sufficient teatisfyTwomblyand

its progeny. Likewise, Plaintif§ allegations are sufficiet state a claim under the

ICFA. See Wigodv. Wells Fargo Bank, N.A.673 F.3d [547,] 57%7th Cir. 2012] (1t is

enough to allege that the defendant committed a deceptive or unfair act adédriteat

the plaintiff rely on that act).
(Id. at 2.) The Couriater denied class certification, and the case contingedsinglelaintiff
action.

After the parties lhcompletedact discovery’, Defendantsiled a Motion for Summary
Judgment citingeveral admissions Barkerat her deposition th&efendants clainestablish
that she never received any oral representation that she geiwddpoermanent loanodification
For example, Parker testified as follows:

Q. At any time after April 6, 2009 when you had these conversations with Chase,

did anyone at Chase promise you that wouwld receivea permanent

modification of your loan?

A. Promise me. They told me that they would consider me for any government
programs that | qualified for under the program guidelines.

Q. So you were never promised a permanent modification?

A. I don’t know how | could be promised a permanent modification and my loan
application was never processed.

(Pl’s Dep. Tr. at 63:1-1, Defs.’ Local Rule 56.1 Stmt. Ex. 1, Dkt. No.)IS2ealso testified:

2 Although the docket does not indicate that a formal discovery cutoff wasetbgrarder it is apparent
from the record that the parties understood discovery to be closed at thesfenddnts filed their
Motion for Summary Judgment on January 6, 2014.gdrges submission of their proposed Final
Pretrial Order and jury instructions on October 4, 2013 effectively claseovery. GeeDkt. Nos. 146,
147.) Prior to these submissiotts district judge who was then assigned to this badeeferred the
matterto the magistrate judg® “[clonduct necessary proceedings and enter Order/Report and
Recommendations on all nondispositive pretrial motions through filing of pre@iarials including
pretrial order.” (Dkt. No. 85.The magistrate judgeubsequently noted that the case heghlreferred to
him for “all pretrial issues, including . . . all discovery motions” (Dkt. No, 8ayl later, after resolving
certain outstanding discovery disputejered the parties to submit their pretrial order on October 4
pursuant tahe districjudge’sprevious orde(Dkt. No. 116).Thus, the totality of the docket indicates
that discovery was closed, at the latest, as of OctqQl#18.This was confirmed b?laintiff herselfin a
joint reassignment status report filed on December 4, 201Jjiahhe partiegointly represented to the
Court that‘[d]iscovery is completé(Dkt. No. 128.)
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Q. And in no conversation that you had with anyone at Chase or EMC, did
someone tell you, yes, you will geparmanent loan modification?

A. Nobody ever told me that | would get a permanent loan modification under the

guidelines. They told me to send in my loan documentation to be evaluated

through underwriting for a permanent loan modification, and | didsenagral

times, but it was never ever processed.
(Id. at 68:12-21.) Based on these admissiorgeddants argue in thevotion for immary
Judgment that crucial elements of proejardingParkers three remaining claims are absent,
andtherefore they are entitled sosmmary judgment itheir favor.

In lieu of responding t®efendantsMotion for Summary Judgmen®arkerfiled her
Rule 56(d) Motion, along with the requiredfidavit representing thathecould not respond to
themotionabsent additional discoveryarkerfiled the Motion to Amend one week after filing
her Rule56(d) Motion.

DISCUSSION

Motion to Amend

Parkerseekdo file a second amended complaint in ordgsléadnine new paragraphs
(Pl.’s Mot. for Leave to Amend, Appx. &t 1190, 104-111, Dkt. No. 149), and another six
subparagraphsd. at 11152(16)¢21)). According toParker the proposed amendments would
“(1) supplement her complaint to add allegations concerning events thatkdcafier she filgl]
her amended complaint and (2) amend her complaint to add factual allegations and a
corresponding basis for liability unddiCFA. (Pl.’s Mot. for Leave to Amend at 1, Dkt. No.
149.)

Federal Rulef Civil Procedure 15(a) providélat after a party has amended its pleading

once by right, “a party may amend the parpleading only by leave of court or by written

consent of the adverse party; and leave shall be freely given when justcgises.”Fed. R.



Civ. P. 15(a)(2)Howe\er, courts may deny leave to amend if there is an apparent reason for
doing so, such as “undue delay, bad faith or dilatory motive on the part of the movant, repeated
failure to cure deficiencies by amendments previously allowed, undue prejudheedpposing

party by virtue of allowance of the amendment or futility of amendment.Vv. T & H Mach,

191 F.3d 790, 794 (7th Cir. 1999) (quotirgman v. Davis371 U.S. 178, 182 (1962)

In this case, Defendants oppd&%rkets proposed amendment on the basis ithat
untimely. Theyemphasize that this case wast filed in state court in 2009 and that it has been
pending in this Court since 2011. Defendais®highlight the fact that many of thHactual
allegationdParkerseeks to add to her complaint have been knovertdor several years.
Accordingly, Defendants argue, Parkes undly delayedamending her complaint amer
proposed amendment should not be allowed.

The Courtagreegshat amendmerdf a complaintalmost threg/ears intaa case is not
(and should not be) the norm. Howevelelay is an insufficient basis for denying a motion to
amend unless this delay results in undue prejudice to the opposing peagarz v. Keene
Corp., 980 F.2d 411, 432 (7th Cir. 1992Jting Textor v. Bd. of Regentgll F.2d 1387, 1391
(7th Cir. 1983)) see alsoDubicz v. Commonwealth Edison C&77 F.3d 787, 793 (7th Cir.
2004) ([D] elay by itself is normally an insufficient reason to deny a motion for leave to

amend.”)(citing Perrian v. O'Grady 958 F.2d 192, 194 (7th Cir.1992)).

% On a similar note, Defendants argue that “requests for amendment that arergévled summary
judgment stage are routinely denied.” (Mem. in Opp. to Pl.’s Mot. to Amend at 4, @ki58.)
However, all of the cases cited by Defendants in support of this argumelveicircumstances where
the plaintiffs attempted to introduce entirely new legal thedmyemendmentthatwould prejudice the
defendantsSee Johnson v. Cypress H@#41 F.3d 867, 872 (7th Cir. 2011) (newly asserted state law
claim for misappropriation would prejudice defendamdlen v. LTV Steel Cp68 Fed. Appx. 718, 723
(7th Cir. 2003) (defendants would be prejudiced by amendment that would add nentiydasgoliation
cause of actionfeldman v. Am. Mem’l. Life Ins. Cd.96 F.3d 783, 793 (7th Cir. 1999) (amendment
sought to add an additional defendant and an additional ERISA c@ieveland v. Porca38 F.3d 289,
297 (7th Cir. 1994) (plaintiff sought to add an entirely new claim based on ER38AJers v. Venture
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Defendantslso contend that they would be unduly prejudiocg&arkers proposed
amendment. Undugrejudiceto the opposing partys the most important factor in determining
whether to allow ammendment to a complaihtAmeritech Mobile Commes, Inc. v. Computer
Sys. Solutions, Inc. (In re Ameritech Cord98 F.R.D. 280, 283 (N.DIl. 1999) (citingZenith
Radio Corp. v. Hazeltine Research, [i01 U.S. 321, 330-31 (19§1Undue prejudicexists
where the amendmetibrings entirely new and separate claims, adds new parties, or at least
entails more than an alternative claim or a changedaraliegations of the complaiabhd where
the amendment would require expensive and toresuming adtional discovery.”Lanigan v.
LaSalle Bank108 F.R.D. 660, 662 (N.DI. 1985) (citations omitted)Absent such
circumstances‘a defendant must make a specific showing of prejtdicdefeat a motion to
amendDugan v. Selco Indus., IndNo. 96 C 8404, 1997 WL 701336, at *3 n\N2[D. Ill. Nov.

6, 1997)(citing Xerox Fin Svcs. Life Ins. Co. v. Salomdros, No. 92C 1767, 1993 WL 78721,
at *1 (N.D. Ill. Mar. 18, 1993). The non-moving party bears the burden of showing undue
prejudice as a result afproposed amendmeid.

Here,Defendants argue that the proposed amendment would cause undue prejudice
becausét would “do nothing less than chandegairkets] entire theoryf liability, and theory of
damages.(Mem. in Opp. to Pl.’s Mot. to Amend at 6, Dkt. No. 153.) The Court disagrees. All
of the new allegations revolve around th@m that Defendants violatédAMP, which,
according to Parkeamounts to a violation dhe ICFA. Parkerhas consistently advanced this
theory of liability since she first filed thrmendedComplaint instate ourt in 2011.She also

allegednumeroudacts consistent with this theory of liability the AmendedComplaint. See,

Stores, Ing.56 F.3d 771, 773-775 (7th Cir. 1995) (motion sought to assert neviastdteeach of
contract count that would have delayed litigation and prejudiced defé¢ndlamxplained below,
Plaintiff's proposed amendments do not implicate such concerns.



e.g, Am. Compl.at 1143, 45, 46, 48, 49, 50, 6R}-(vi), 80-91, 93-100, 104, 105, 115, 126,
139-40, 142, 143, 146, Dkt. No. 13 he proposed amendment providedditional factual
detaik regarding thicause of actioand allegsfacts that occurred after the filing of the
AmendedComplaint.Because these new allegations would mepebyide additional suppofbr
a legal theory of whiclbefendants have been on noticedbmost threg/ears, the Court finds
that Defendarst would suffer no prejudice from these amendnteeé Xerox1993 WL 78721,
at *2 (amendment to complaint does not cause prejudice to defeviokenit “merely pus a
slightly different spin on legal theory and conduaiteady alleged in complaint, and where
defendant wa%on fair notice” of the legal theory).

Finally, Defendantargue that thdotion to Amend should be denied becaBsgker’s
proposed amendment would be futile. The Court disagréeseis abundant authority
recognizng that“a plaintiff may predicate an ICFA unfairness claimvasiations of other
statutes or regulations, like HAMP . . . , that themselves do not allow for private emémitce
Boyd v. U.S. Bank/87 F. Supp. 2d 747, 752 (N.D. Ill. 2014¢e alsdNigod v. Wells Fargo
Bank, N.A.673 F.3d 547, 574-76 (7th Cir. 201R)¢Gann v. PNC Bank, Nat. AssNo. 11C
06894, 2013 WL 1337204, at *8-10 (N.D. Ill. Mar. 29, 2013).

Accordingly, the Court grantsaikerleaveto file her proposed Second Amended and

Supplemental Complaint attachedfgspendix A to her Motion to Amend.

* The parties spill a great deal of ink contesting the exact scope of thesGwiot'ruling on the
DefendantsMotion to Dismiss. The Court does not consitlés issue to be germanette
determination of the issuessolved bythis Memorandum Opinion ar@rder, however At this time, it is
sufficient to say that there is ample authority supporting the premisarth@FA claim may be
predicated on allegedolations of HAMP. That said, the parties are welcamaddress this issue more
fully in their summary judgment briefing.



. Rule 56(d) Motion

Federal Rulef Civil Procedureb6(d) giveshe Court discretion “to refuse to grant a
motion for summary judgment or to continue its ruling on such a motion pending further
discovery if the nonmovant submits an affidavit demonstrating why it cannot yehpfasts
sufficient to justify its opposition to the motiériWoods v. City of Chicag@34 F.3d 979, 990
(7th Cir. 2000). “A party seeking the protection of Rule 56(f) [now Rule 5@¢ddt make a
good faith showing that it cannot respond to the mosdetidencé]and “must clearly set out
the justification for [any] continuanceKalis v. Colgate-Palmolive Cp231 F.3d 1049, 1058 n.
5 (7th Cir. 2000) (quotations and citations omitted). The necessary justificatiokimnglac
“[w]hen a party fails to secure discoverable evidence due to [her] own lack eindiédid.
(quotations and ations omitted)see also Grayson v. ®eill, 308 F.3d 808, 816 (7th Cir.
2002) ("Where a party own lack of diligence is to blame for that pastyailure to secure
discoverable information, it is not an abuse of discretion to deny a [Rule 56(d)] motion.”

Parkerhas met the requiremeanfior some, but not all, of theslief she seeksnder Rule
56(d). In support of her Rule 56(d) Motion, stessubmitted aleclaration from one of her
attorneys that articulatesgood faith basis for being unablept@sent facts to justify her
opposition to summary judgmengdeDecl. of Jeanne M. Charles, Rule 56(d) Motion Ex. A,
Dkt. No. 144) In the declaratiorRarker’sattorneyassertthat Defendants producegp,353
pages of documentsateslabeled JPMC 0000598-00699%lectronicallyin a format that
requires the useéo enter a password in order to access each and every one of the 69,553 pages.
Thisinformation which appears to be the bulktbediscovery produced by Defendants, is not
reasonably usablgithin the meaning oRule 34(a)(1)(A) Moreover the attorneyepresents that

Parkercannot present facts essential to justify her opposition to Defendants’ Motion for



Summary Judgment absent these documesish will help to “demonstrate [D]efendants’
unfair act$ that form the basis for ParketGFA claim. (Id. at § 8.) Accordingly, the Court
ordersDefendants to Hproduce these documents in a reasonably usable electronic format within
30 days of the entry of this Order.

However, the Courdeniesthe remainder athe additional discovery requestedgrker
because shiailed to act with sufficient diligenc® warrant such reliefll of the documents
requestedby Parkerin her Rule 56(d) Motion @reoriginally requested bher Rrst Set of
Requests for Production of DocumentBi(st RFP), which was served on Defendants on
November 2, 2012. Defendants served their Responses and Objections to these document
requests on December 6, 2012. On June 17, FxrRermoved to compel the production
certain document®8ut shefailed tomove to compel production of any of the documémasshe
now claims to have been withheldstead, she moved only to compel answers to her Second Set
of Interrogatories, as well as production of class discovery materialegath@communications
between Defendants and U.S. Bancorp raggriban modification practicegld. at 1.) Thus,dr
approximately 15 monthbetween the dat®efendants objected to the First RFP and the date
Parker filed heRule 56(d) Motionshefailed formallyto assert heright to obtainthe
documents she nodescribess vital to her litigation strategy.

In light of these circumstancethie Courtfinds that it wagarkeis own lack of diligence
that led toher failure to securthis discoverable evidenc&ee Staten v. Nissan Ain, Inc, 134
Fed.Appx. 963, 964-6%7th Cir. 2005)(affirming district courts denial of 56(d) motion where
party failed to conduaklevantdiscovery over 18 months of litigatigrsrayson 308 F.3d at
816;Kalis, 231 F.3cat 1058 n. 50n a similamote,Parkets requesto deposeseveral of

Defendantsemployeess also deniedit appears thaarkerfailed to notice even a single



deposition while discovery was ongoing. T®eurt will not excusehis lack of diligence by
allowing additionaldiscovery at thisate stage of the litigation

Defendantsby way of compromisdéyavevolunteeredo stipulate to the authenticity of
their own documents in lieu of tendering a 30(b)(6) witrtleaswould testifyas to document
authenticity (Mem. in Opp. to Pl.’s Rule 56(d) Mot. at 5-6, Dkt. No. 148.) The Gailirhold
Defendants to thisffer, andthus ordes Defendants to tenderstipulation toParkemregarding
theauthenticityof thedocuments they have produced over the course of this litigation within 30
daysof the entry of this Order.

CONCLUSION

For the foregoing reasortbe Motion to Amend igranted Parkets Rule 56(d) Motion
is granted in part and denied in part. Defendahtdl produce documents Batksbeled
JPMCO0000598-0069951 in a format that is reasonably usable, consistent with Rule 34(a)(1)(A),
within 30 days of the entry of thisr@er. Defendantslso shaltender to Parkea stipulation
regardingthe authenticity of the documents they have produced over the course of thisiitigati
within 30 days of the entry of this Ordém.light of the anticipated filing of #nSecond
Amended and Supplemental Complaint and the additional discovery permitted by this ruling
Defendants’ Motion for Summary Judgment is denied without prejudice. Defendantdenaay

renewed motion for summary judgment upon completion of the additional discovery.

FI\ITEDEH-

Dated Decembed8, 2014 2

Andrea R. Wood
United States District Judge
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