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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THOMAS MERVYN, individually and on behalf of all
others similarly situated

11C 6594
Plaintiff,
Judge Feinerman
VS.

NELSON WESTERBERG, INC., NEWESCO, INC.,

NELSONWESTERBERG INTERNATIONAL, and

)
)
)
)
)
)
)
)
ATLAS VAN LINES, INC., )
)
)

Defendans.

M EMORANDUM OPINION AND ORDER

In this putative class action against Nelson Westerberg, Inc., Newesco, lison Nel
Westerberg Internemnal (collectively “Newesco’)andAtlas Van Lines, Ing ThomadMervyn
allegesviolations of 49 C.F.R. § 376.12, a provision of the Tintheasing regulations
promulgated by the Federal Motor Carrier Safety Administration to implementdter Karrier
Act of 1980, Pub. L. No. 96-296, 94 Stat. 793 (codified as amended in scattered sections of 49
U.S.C.), as well as common law unjust enrichméncs. 1, 27. Te courtdenied Defendants’
motion to dismissinder Federal Rule of Civil Procedure 12(b)éX¢ept insofar as the
complaintsought the remedies of disgorgement, restitution, or canisteutrust for theg 376.12
claims Docs. 108-09 (reported at 2012 WL 6568338 (N.D. Ill. Dec. 17, 2012)).

Defendants moved for summary judgment, Doc. 135, the goantedViervyn’s request
for additional discovery under Rule 56(d), Doc. 156, Betendantsupplemented angnewed
their summary judgment motioBoc. 168. Thecourt then denied theenewed summary
judgment motion.Docs. 232261 (reported a6 F Supp. 3d 715 (N.D. Ill. 2014)). In so doing,

the court addressed certain issu@ghether §8376.12 governs only the content of the parties’
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leaseor whether it also requires compliance thereyatidwhetherthe unjust enrichment claim
could proceed givethe existence of a written agreemeiun the merits. With respect to
whether Defendants actually breachieellease—which, unlike the other issues, required a
relatively deep dive into the recerdhe court denied summary judgment on the ground that
Defendants had violated Local Rule 56.1 by filing briefs that cdedctly to therecord
materialsattached to the parties’ Local Rule 56.1 statements and responses ratherttban to t
statements and responskesmselves

Defendants have asked the court to recon#isleocal Rule 56.1 ruling. Doc. 277.
Theyargue that Local Rule 56.1 does not regpagiesto cite the Local Rule 56.1 statements
and responses themselves or, put another way, does notitgpahiies fromdirectly citing the
record materials cited by and attached to those statements and responses. Befemdathy
observe that Local Rule 56.1 does expresslympose tharequirement But in applyng Local
Rule 56.1over the past fifteen yeardecisions fronthis District have consistentbrticulated
that requirementSeee.g, FirstMerit Bank, N.A. v. 2200 North Ashland, LLZD14 WL
6065817, at *4 (N.D. lll. Nov. 13, 2014) (“Courts in this districtrepeatedljhave held that, in
memoranda of law filed in support of, or in opposition to, motions for summary judgment,
parties should cite to the specific Local Rule 56.1 statement or staterhtuisio support of
their arguments, not to the record directlyTliorncreek Apartments Ill, LLC v. Vill. of Park
Forest 970 F. Supp. 2d 828, 838-39 (N.D. Ill. 2018)me);Allied Bldg. Prods. Corp. v.
Pinsler, 2013 WL 2384268, at *2 (N.D. Illl. May 23, 2013) (“To streamline the summary
judgment process, Allied should have cited its Local Rule 56.1(a)(3) statemisngupporting
memoraxum, rather than citing directly to the recorgdR)cks v. U.S. Alliance Fire Protection,

Inc.,, 2013 WL 1397707, at *1 (N.D. lll. Apr. 5, 201@8Not only must Plaintiff file a separate



Rule 56.1 Statement along with his supporting legal memoranduneghisthemorandum must
cite to theRule 56.1 Statement and not directly to the evidence in the r§¢cdidrningwear,

Inc. v. Hearthware Home Prods. In@012 WL 3721350, at *3 (N.D. Ill. Aug. 27, 2012)he
parties also failed to cite to tiule 56.1Statements of Fact in their respective memoranda of
law, and instead cited to the record directly. In memoranda of law in support of, or in @ppositi
to, summary judgment, parties should cite to the specific statement(s) iof $apport of the
argumentnot to the record directR); Jacobeit v. Rich Twp. High Sch. Dist. 22012 WL
1044509, at *2 (N.D. lll. Mar. 30, 201{3ame) Loop Paper Recycling, Inc. v. JC Horizon Ltd.
2011 WL 3704954, at *5 n.8 (N.D. Ill. Aug. 17, 2011) (sanh@Salvia v. City of Evanstp806

F. Supp. 2d 1043, 1046 (N.D. lll. 201Yhe Court also disregards any citagdo the record in
the partieslegal memoranda that do not reference their LBeaé 56.1Statements of Facj;

BI3, Inc. v. Hamor2011 WL 1231156, at *2 (N.D. Ill. Mar. 30, 201(tame) Int’l Tax

Advisors, Inc. v. Tax Law Assocs., LI2D11 WL 612093, at *3 (N.D. Ill. Feb. 15, 2011)
(“Plaintiffs’ motion does lay out the elements of a copyright infringement claim, but it does not
cite to specific paragraglof the statement of facts that demonstrate there is no triable issue of
fact as to this claimInstead, Plaintiffs improperlgite directlyto evidentiary exhibit§); Byrd-
Tolson v. Supervalu, InNcG00 F. Supp. 2d 962, 966 (N.D. lll. 20q7|F]acts ae properly
presented through the framework of the Rule 56.1 statements, and not through citation in the
briefs to raw record material..”); Daoust v. Abbott Labs2006 WL 2711844, at *4 (N.D. Ill.
Sept. 19, 2006)same)Alvi v. Metro. Water Reclamatiddist. of Greater Ch|.2006 WL

1762032, at *2 (N.D. lll. June 23, 2006) (“Mr. Alvi’s response memorandum is written without
ever referencing the Rule 56.1 factual filings, and instead improperteitas discovery

record material. This citation pragtiis materially improper.”}yladaffari v. Metrocall Cos.



Grp. Policy GL 2005 WL 1458071, at *1 (N.D. Ill. June 15, 2009)/N(then citing to the record
in their legal memoranda, parties are required to cite to the numbered paragraphd.ot#tei
Rule %.1 statements and not to the underlying parts of the récdsdlaia Tech. LLC v.
ArvinMeritor, LLC, 361 F. Supp. 2d 797, 826 (N.D. lll. 20@3pften times in the briefing, the
parties commit violations of Local Rule 56.1 by citing directly to the record ralstérstead of
the L.R. 56.1 statements of material fact, as they shou@igsielski v. Hooters of Am., Inc.
2004 WL 1699020, at *1 (N.D. lll. July 28, 2004) (“In their summary judgment briefs, both
parties cited directly to the record rattigan to their Rule 56.1 statements. This blatant
violation of the Local Rules is improper,.hterlease Aviation Investors Il (ALOHA) L.L.C.
Vanguard Airlines, In¢.2004 WL 1149397, at *15 (N.D. Ill. May 20, 2004)T] o support their
assertion thalvanguard did not seriously consider bankruptcy until late February 2001,
Plaintiffs improperly citedirectly to the record rather than to a Rule 56.1 statement of Tés.

is improper under the Local Rul®s.Denari v. Genesis Ins. CGR2003 WL 22964371, at *1 n.3
(N.D. lll. Dec. 15, 2003) (“The Court further notes that in his memorandum of law, Dérari c
directly to the record rather than to his Rule 56.1 statement. This is impropéatipiic
omitted);Buxton v. Equifax Credit Info. Servs.cln2003 WL 22844245, at *1 n.1 (N.D. Il
Dec. 1, 2003) (“[D]efendant’s counsel, in their memorandum in support of summary judgment,
cite directly to the record, as opposed to their 56.1(a) statement of facts. ... Moeameum
should contain citationsnly to the 56.1 statement of facts, which in turn cites to the relevant and
material portions of the record attached to the statemelRegse v. Production Workers Union
of Chi, 2003 WL 22669039, at *9 n.12 (N.D. Ill. Nov. 10, 20¢Fandall cites direty to the
record in its memorandum. This is improper. Parties are to cite to their 56.1 statefhiacts,

which in turn cite directly to the record.Baupus v. Vill. of Univ. Parkk003 WL 22048173, at



*1 n.3 (N.D. lll. Sept. 2, 2003) (“Pursuant to Local Rule 56.1, in their memoranda parties are
supposed to cite to their statements of undisputed facts or responses, not directigdorthg
Malec v. Klatzcp101 F. Supp. 2d 1066, 1071 n.3 (N.D. Ill. 2000) (saMea)ec v. Sanford191
F.R.D. 581, 586 (N.D. Ill. 2000) (“Citations in the fact section should be to the 56.1(a) or (b)
statement of facts only, ... [not] directly to pieces of the record.....

It is not the undersigned’s ordingsyacticeto string-cite three pages alfecisiors that
standfor the same proposition. An exception is made in this instance given Defendants’
suggestion that the undersigned’s interpretation of Local Rule 56.1 is idiosyactovel.

As the abovesited decisior demonstrate, it is neither.uthors of thos decisions include this
District’s former chief judgegurrent chief judge, and next chief judge, not to mention appointees
of the last four twderm Presidentsin fact, he equirement that parties cit®cal Rule 56.1
statements and responses rather than directly to record materiadiotdated inhe seminal
decision on Local Rule 56.Malec v. Sanforgwhich has been cited in over 540 subsequent
opinions. litigants in thisDistrict are well aware of thaéquirement, as confirmed by the fact
thatnearly all parties moving for or opposing summary judgment, pr@selitigants, manage
to comply—just as most plaintiffs moving to amend their complaattachproposecamended
pleadings to their motions even though tleafuirement is set forth in sa lawinterpreting Rule
15(a)(2) rather thaaxpresslyin the rule itself. SeeTwohy v. First Nat'l Bank of Chi758 F.2d
1185, 1197 (7th Cir. 1985).

The point of enforcing thisequirements notcreate a technical trap for the unwary
Rather, as theourt noedin denying summary judgment the breach issughere arguments
presented in a summary judgment motionfactintensive, it is essential to the court'®per

consideration of those argumefds the paties to brieftheirlegal and factugbositionswith



reference tahelLocal Rule 56.1 statements and responses and not techreimaterials
themselves Local Rule 56.1 statements and responses establish the bridge between the record
and the parties’ arguments, and the value of tetzdenents and responses is largely lost if the
parties’briefsignore them andhstead cite the recordseeFirstMerit Bank, N.A.2014 WL
6065817, at *F“FirstMerit defeats the purpose of Local Rule 56.1 by ignoring and not citing to
its LocalRule 56.1staement in its memorandum of law and, instead referring the Court to the
raw underlying exhibits, affidavits, and deposition testimony. That is not hewldine. The

Court should not have tead 11 exhibits to FirstMerit's Complaiand eight paragragtof
Snelson’s affidavit to determine or even to canfivhether FirstMerit’s statement is truk.

should be able to go to FirstMestlLocalRule 56.1statement of facts and Defendants’
responses to that statement to determine whether the relevamiréactstested or

uncontested); BI3, 2011 WL 1231156, at *2 [t'also must be noted that in their analysis of the
issues the parties failed to cite to the statements of fact required by Loed@@RLllInstead they
cite directlyto various pieces of the record, thus forcing the court to engage in a treasure hunt to
discern whether theited material is disputedThis practice diminishes the utility of the Local
Rule 56.1 statements, which are intended to provide the court with a central repdsitory o
disputed and undisputed facts which support or detract from the motions for summary
judgment’); Daoust 2006 WL 2711844, at *4 (“Citing directly to the record in the
memorandum statement of facts, as [the movant] does here, rather than ciirgptb(#(3)
statement, negates the purpose of the summary judgment exer&bkaw)y. Klinkhame2005

WL 1651179, at *3 n.1 (N.D. Ill. July 1, 2005)[['t is ... unfair for either party to expect the
court to spend hours crossterencing every direct recordation improperly contained in the

[parties’] summary judgment brief[s] with those provided in their L.R. 56.1 Statemh&acts.”)



(internal quotation marks omitted, alterations in origin&flovants who fail to comply can and
should expect their motions to be deni&ke Flint v. City of Belvider&91 F.3d 764, 767 (7th
Cir. 2015) (‘This Court has consistently upheld district judges’ discretion to resjuiceé
compliancewith Local Rule 56.1) (citing cases).

Contrary to Defendants’ submissid@pjka v. Bovis Lend Lease, In886 F.3d 394 (7th
Cir. 2012), does not undermine this District’'s consistent interpretation of ithoeah Rule
56.1. The district court iBojkagranted summary judgment to the defendant on the ground that
the plaintiff sé forth the factsunderlying higort theoriesonly in his Local Rule 56.1 response
and not in his briefld. at 396. The Seventh Circuit reversed, holding that “[a] litigant need not
set out the same facts twice, ... in both the statement of facts andaatying memorandum of
law, in order to meet its burden to show that a dispute of fact remadhsat 398. In so
holding, the Seventh Circuit noted that thengi#f’s brief referred to higort theories. Ibid.

Unlike Defendants here, the plaintiff 8ojkadid not violate Local Rule 56.1 by filing a brief
citing directly to the record rather than to the Local Rule 56.1 statement&d)rdesview of

the brief itself shows that it cited the Local Rule 56.1 statements, not td.réojka v. Bos

Lend Lease, IncNo. 10 C 1607 (N.D. Ill. Mar. 22, 2011), Dkt. 59.

In the alternative tseeking reconsideratioBefendants seek leave to file a revised,
compliant summary judgment motiofihat request is granted. As Defendants note, the question
whether they breached the lease in the various ways claimed by Mervyn presestpestnent
not just to summary judgment, butjtoy instructions if this case is tried. It would be more
efficient to address those questions sooner rather than lajef Betendants are correct at least

in part, the court and the parties could avoid trying unnecessary issues. Accoidaighdants



may file a revised summary judgment motion, strictly limited to the question whetlger the
breached the lease, by NovemBé, 2015.
For the foregoing reasons, Defendants’ motion to reconisidenied but their request

for leave to file a revised summary judgment motion is granted.

November 1, 2015

?;0_1__%_

United States District Judge




