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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA

Faintiff-Respondent, Case Nol11-cv-06758

V.

)

)

)

)

) Judge John W. Darrah
MICHAEL PARTEE, )
)
)

DefendantPetitioner.

MEMORANDUM OPINION AND ORDER

PetitionerMichael Partee is currently serving concurrent sentences of 120 and 262
monthsfor illegal possession of firearms and distribution of a controlled subst®arteehas
moved, pursuant to 28 U.S.C. § 2255, to vacate, set aside or corssmttieisce.The matter has
been fully briefed, and thearties were alsgranted leave to file supplemental memoranda in
light of the United States Supreme Court’s recent decisibeyne v. Uniéd States133 S. Ct.
2151 (2013). For the reasons stated below, Partee’s § 2255 Motias {26jied.

BACKGROUND

On August 20, 200FRartee a previously convicted felomas indictedoy a federal grand
jury, alleginghe sold drugs to a government informant in exchange for money and$gms.
United States v. Parte®lo. 03er-725-1 (N.D. Ill.); see also United States v. Part@&3 F.
App’x 529, 531(7th Cir. 2008. Partee was chargeudth two counts (1) possession of a
firearm by a convicted felom violation of 18 U.S.C. § 922(g)(1) (Count Qnand(2)
distribution of cocaine base in violation of 21 U.S.C. § 841(a)(1) (Count Thallowing the
indictment, the Government offerdearteea pleaagreementas discussed belowltimately,
Parteagected thepleaoffer, waived his right to a jury trial and proceeded to a bérah

which washeld on May 3-4, 2005.
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By written opinion issued on September 7, 2005, this Court fBanideguilty of both
counts. On March 30, 2006, this Coissueda supplemental opinion, expreséhding that the
Government failed to proveeyond a reasonable doubt that the cocaine base substance Partee
was distributingvas”crackcocainé for the purposes of the enhanced penalty provisions of
21 U.S.C. § 841(b United States v. Partedlo. 03€r-725, 2006 WL 861167 (N.D. Ill. Mar. 30,
2006).

On January 30, 2007, this Court held a sentencing hearing. During the hearing, the
Government presented evidence and testimony, including that Partee’s prior connittien i
State of Georgia constitutedcontrolled substance offensayhich, when combined with his
prior conviction for attempted murder, placed him at a base offense level 26 for Count One,
pursuant to U.S.S.G. § 2K.1, and atg@lified him as a “care@&ffender” under U.S.S.G. § 4B1
for theCount Two. Partee 273 F. App’x at 533. The Government’s evidence included court
records and the transcript from the plea hearing in Geofdia.Court considered the evidence,
found that Partee’s Georgia conviction involvedgshk of cocaine, and determined that the
Sentencing Guidelines provided a range of 324 to 405 months of imprisorfPaetee was then
sentenced t@20 months on Count One and 324 months on Cbamf to run concurrently.

Partee appealedth his sentence and conviction to the Seventh Circuit, arguing that,
although he was charged in Georgia with selling cocaine, the sentence he reesiaedy for

possession. He Seventh Circuit rejected Partee’s argumentadiimtned his conviction. Parteg



273 F. App’x at 532-33. The Seventh Circuit agreatiat Partee’§eorgia convictiomwas for
sellingcocaine andhat as suchPartee was properly sentenced as a career offetder.
However, the Seventh Circuiicated the sentence and remarfdedesentencing due tother
errors incalculating the Guidelines Rangkl. at 534.

On June 10, 2009, a resentencing hearing was held. Partee again objected to the finding
that the Georgia conviction wagontrolled substance offens&his Courtapgdied the Seventh
Circuit’'s holdingthat theGeorgia convictiomualified Partee as a career offendiatermined
that Partee had a total offense level of 34, and sentenced teatecurrent sentence of 120
months on Count One and 262 morwhsCount o, whichPartee is currentlgerving.

Partee then appealed his new sentencélnited States v. Parte876 F. App’x 614, 618
(7th Cir. 2010) (Partee II'), the Seventh Circuiaffirmed Partee’s sentence, holding that it was
the law of the case that Partee’s Georgia conviction wastaolled substance offenw
purposes ofhe Quidelines calculationsWhile the Seventh Circuit acknowledged that the light
sentence Partee received in Georgia for selling cocaine “was inconsistetitenagiplicable
Georgia law,the court explained thaPartee washargedwith selling cocaine, the plea
transcript indicates that Partee vpdsadingto the indictment as charged, and the judgment of
conviction notes that Partee wamnvictedof counts one and two of the indictment, tia lesser

included offenses. Those pieces of the state court record resolve this’ajghedll6 F. Appk

! The Seventh Circuit acknowledged that Partee’syear sentence in Georgia was
below Georgia’snandatory minimum of five years for selling cocaine. However, because the
indictment, the transcript of the plea hearing, and the judgment of conviction in &albrgi
supported that Partee was convicted of selling cocaine, the Seventh Ciranecehat Partee’s
light sentence meant he had “caught a brelak &t 533.



at 618 (emphasis in originalRartee’s petition for writ of certiorari was subsequently denied
by the United States Suprer@ourt. See Partee v. hited States131 S. Ct. 439 (2010).

On September 26, 2011, Partee filed this timely mdtbohabeas corpuselief, and
counsel was appointed to represent hitartee argues that: (1) he received ineffective
assistance of casel, in violation of the Sixth Amendment, during plea negotiations; anblg2)
useof his Georgia conviction to increase his senteatca career offenderolated the Due
Process ClauseOn September 19, 2013, Panteguested andias granted leave to file a
supplemental memorandum of law in light of the United States Supreme Covetis decision,
Alleyne v. United State433 S. Ct. 2151 (2013), and the Government filed a supplemental
response briefln his supplemental brief, Partee argues thdeuAlleyne any enhancements to
his sentence should have been proven beyond a reasonable doubt.

LEGAL STANDARD

Historically, habeas corpugelief has been viewed as “an extraordinary relief, ‘a bulwark
against convictions that violate fundamental faisniésBrecht v. Abrahamsob07 U.S. 619,
633-34 (1993) (quotingngle v. Isaac456 U.S. 107, 126 (19820ther internal citations
omitted);see alsdPrewitt v. United State83 F.3d 812, 816 (7th Cit996) (reliefunder § 2255
is “reserved for extradinary situations). Section 225%llowsa prisoner to movi® vacate, set
aside, or correditis or hersentencéf “the sentence was imposed in violation of the Constitution
or laws of the United &tes. . .or that the sentence was in excess of the maximum authorized by
law, or is otherwise subject to collateral attack ” 28 U.S.C. § 2255(a).
The district court must review the record and draw all reasonable inferenagsrif the

government.See Carnine v. United Stat&@¥4 F.2d 924, 928 (7th Cir. 1992).



Claims of ineffective assistance of counsel are reviewed under thardwg test set
forth in Strickland v. Washingtod66 U.S. 668 (1984)Under this test, a petitionerust shav
both: (1) that counsel's performance fell below an objective standard of reaswssblinder
the circumstancesind (2) that the deficient performance prejudiced the defentthret 688-

94. To establish prejudice, the petitioner must prove theredasonable probability the
proceeding would have had a different result but for the errors of coudsat.694. If a

petitioner fails to make a proper showing under one o$theklandprongs, the court need not
consider the otherSee Stricklad, 466 U.S. at 697 (“In particular, a court need not determine
whether counset’ performance was deficient before examining the prejudice suffered by the
defendant . . ”). With respect to the rejection of a plea, the petitioner must:shthere is a
reasonable probability that the plea offer would have been presented to the court . . . , that the
court would have accepted its terms, and that the conviction or sentence, or both, under the
offer’s terms would have been less severe than under the jotlgnmesentence that in fact were
imposed. Lafler v. Cooperl32 S. Ct. 1376, 1385 (2012). In other words, the petitioner must
show that “the outcome of the plea process would have been different with competesat advi
Id. at 1384.

A district court’s “review of the attorney’s performance is ‘highly deferential’ and
reflects ‘astrong presumption that counsetonduct falls within the wide range of reasonable
professional assistance; that is, the defendant must overcome the presumptiovdénaie
circumstances, the challenged action might besiciered sound trial strategy.Koons v.

United States639 F.3d 348, 351 (7th CR011) (citation omitted)Cooper v. United State878

F.3d 638, 641 (7th Cir. 2004) (“Defense counsel is strongly preguo have rendered adequate



assistance and to have made significant decisions in the exercise of his ordraireas
professional judgment.”).
ANALYSIS
Ineffective Assistance of Counsel

Partee argues that he eaed ineffective assistance by his tgalnsel,
Raymond Bendig, because he was not adequately advised about the sentencingaisgstof
trial instead of acceptinhe Government’s offereplea agreement. Partee contetidg Bendig
told him that the plea offered by the Government was “too high” and that Partee wbald g
lighter sentence by going to trial. Partee also argueBémalig did not adequately negotiate
with the Government to limit his sentencing exposure. In support, Partee offers his own
affidavit. He also has submittedone-page affidavit from his wife, Shanir Willis, who says
Bendig told her Partee would get no more than an ggt-sentence, as well as an affidavit
from the mother of Partee’s son, Nicole Smith, who says that Besidiger that taking a plea
was rot the best type of actionS¢ePet’s Pro SeMem. in Supp. of Mot., Dkt. No. 5 (“Pet.”) at
21-26.) Partee also contends that Bendig failed to adequately research hia Gaorgition’s
effects on his sentence.

Partee hasubmitteda wpy ofthe Government’s plea offerS¢e e.g, Pet. at 2741.)
The plea offer required Partee to mleguilty to Count One and Count Two bktindictment
Among other things, the plea offer required Partee to: admit to knowingly distghmck
cocaine; admit that thadditionalgurs he possessed was relevant conduct under the Sentencing
Guidelines; and agree that he was a “career offerie®d on his conviction for possession and
sale of a controlled substance in GéargThe plea offer also stated that Partee understood that

Count One carried a maximum penalty of 10 years; Count Two had a mandatory minimum
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penalty of 5 years with a maximum of 40 years; and together, the total pdatentence was 50
years. (Pet. at 36.) It provided tet that the Gurt was not bound by the recommendations
andwas “free tampose the sentence it deems appropriate,” subject to the applicable statutory
limitations. (Pet. at 39.)

Although Parteargueghat he would have received a lower sentence if he had accepted
the plea instead of going to trigle has provided no support for this contention. Indeed, the plea
offer called for Partee to admit to distributing crack cocamdthatpossessing firearmgas
relevant conduct At trial, Partegrepreserdd by Bendig, successfully argued ttied
Government could not prove that the controlled substamasecrack cocainevhichreducedhe
combinedstatutory maximum penalfyom 50 to 40 years imprisonmer@n appeal, the
Seventh Circuit held th&artee’spossession of additional firearms was not relevant conduct,
which further reducethe offense level for Count On®artee 273 F. App’x at 533. Thus,

Partee by proceeding tdrial instead of accepting thpeaoffer, ultimatelyreduced his potential
prison time and incurredlawer offense level.

Parteehas not carried his burden un@&tricklands first prong that Bendig’s
performancdell below an objective standard of reasonableness. FurtherRastege cannot
meetStricklands second prong thdite was prejudiced by any supposed deficient performance
by Bendigwith respect to the rejection of the plea agreeriedeel afler, 132 S. Ct. at 1384
(“[A] defendant must show the outcome of the plea process would have fierentdivith
competent adee.”). Accordingly, Rirtee’sclaim forhabeas corpuselief on the basis of

ineffective assistance of counsel rendere@bégdigfails.

2 Likewise, Partee does not explain or otherwise demonstrate how Bendig’s suppose
failure to adequately research Partee’s Georgia conviction prejudiced Partee.
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Partee’sGeorgia Conviction

Partee also argues ttihe Court’s use of hi§&seorgia convictiorio qualify Partee as a
career offendeviolates the Due Process Claugartee again argues that he pled guilty only to
possession of cocaine and not to selling cocalires is the fifth time thalParteehas challenged
the use of his Georgia convictias a sentence enhancemamd it has been rejected each time,
including twice by the Seventh Circuit, who agreed with this Courtliea¢ was a sufficient
basis to concludPartee’s Georgia conviction was for selling cocaiSeePartee 376 F. Appk
614, 618 see alsdrarteell, 273 F. App’x 529, 532. A couwill not reconsider issues decided
on direct appeal absentianged circumstances of fact or lavDImstead v. United Statess
F.3d 316, 319 (7th Cir. 199%ee alsdraylor v. U.S.798 F.2d 271, 27@th Cir. 1986). Apart
from the argument raised in HIpplemental Bef with respect tlleyneandaddressetbelow,
Partee has not identified any change in facts ordiasvhas only repeated his argument that has
already been addressed aapbcted by this Cotiandthe Seventh Circuit. This issue will not be
reconsidered.

Partee requested and was granted leave to supplamé&n2255 Motiorwith respect to
the Supreme Court decisionAdleyne 133 S. Ct. 2151. Partee’s argument, which collaterally
attacks hisGeorgia convictiongdoes not relate back to Partee’s orig@&255 Motion and is
thus timebarred by the ongear statute of limitations that appliesh@mbeagetitions See
Mayle v. Felix 545 U.S. 644, 646 (2005) (The “relation back depends oexikeence of a

common ‘core of operative facts’ uniting the original and newly asserted t)aiksthe

% In his Supplementdrief, Partee also argues, for the first tjrtteat the Court should
vacate his Georgia conviction because he did not knowingly and voluntarily plead@uilty
selling cocaine. Parteeas not grantetbave to make this argument about vacating his Gaorg
conviction.



Government points out, Partee in his reply brief expressly stated that he “isaokingthis
Georgia conviction; he is attacking this Court’s use of that Georgia convictiBet” Reply Br.
at 7.) Partee’s newly raiseargumentis timebarred?
Alleyne v. United States

At Partee’s sentencing hearjribis Court found that the Government had proven by a
preponderance of the evidence tthat conrolled substance distributed BPyartee was crack
cocaine and imposed a statutory minimum sentenaecordance with the theontrolling
standardHarris v. United States636 U.S. 545 (2002)Partee argues that, in light of the
Supreme Court’s decision Alleyne v. United State433 S. Ct. 2151 (2013), this Court
improperly foundhat Partee distributed crack cocaine in determining the statutory minimum
because at trial, the Court determined that the Government had not proven thav&agaity
of beyond a reasonable doubt of distributing crack cocaine.

In Alleyne the United States Supreme Court overridedris and held that under the

Sixth Amendment:

* Partee did file a federalabeas corpugetition, under 28 U.S.C. § 2254, in the Northern
District of Georgia that challenged his Georgia conviction. The district caunis$ed Partee’s
§ 2254 petition for lack of subject matter jurisdoetj finding that his state sentence had expired
and that he did not meet the “in custody” requirement of 8 2254(a); the denial was affirmed b
the Eleventh Circuit Court of AppealSee Partee v. Attorney Generdbl F. App’x 856, 857
(11" Cir. 2012). Although, as Partee notes, the Eleventh Circuit stated that the proper way t
challenge the use of an expired state sentence for a federal convictiop &va8 U.S.C. § 2255
petition,see id.at 858, the court also noted that the gear statute of limitations for filing a
§ 2255 motion began to run for Partee on October 18, 2010, and that Partee had “ample
opportunity” and was on notice that he could file a § 2255 motion on this issue in the proper
court before the statute of limitations expired.



Any fact that, by law, increasése penalty for a crime is an “eleméthat must

be sibmitted to the jury and found beyond a reasonable doubt. Mandatory

minimum sentences increase the penalty for a criinfellows, then, that any

fact that increases the mandatory minimum is an “element” that must be

submitted to the jury.

133 S.Ct. at2155 (citation omitted)Partee’sargument goes to whether the facts underlying his
sentence enhancementshe crack cocaine and the Georgia conviction findings — shawlel
been proven beyond a reasonable doubt.

Partee’s argument is barred becatrgeSupreme Court did not make its ruling
retroactive to cases on collateral review. 28 U.S.C. § 2255(f)(3) provides that theapne
statute of limitationss tolled and starts to run on “the date on which the right asserted was
initially recognized byhie Supreme Courtjutonly “if that right has been newly recognized by
the Supreme Court and made retroactively applicable to cases on collateral'r@8ewS.C.
§ 2255(f)(3). In Simpson v. United State&1 F.3d 875, 876 (7th Cir. 2013), the Sevelituit
addressed successive collateral petition under 28 U.S.C. § @3%Hd acknowledged that
Alleynesets forth‘a new rule of constitutional law>” Howeverthe Seventh Circuiitatedthat
the Supreme Court “didot declare that its new rule applies retroactively on collateral attack”
andfurthernoted thaiAlleynewas resolvedon direct rather than collateral reviewld. The
Seventh Circuit explained that:

Alleyneis an extension dhpprendi v. New Jerse$30 U.S. 466 (2000)The

Justices hee decided that other rules basedAmprendido not apply

retroactively on collateral reviewSee Schriro v. Summerlis42 U.S. 348
(2004). This implies that the Court will not declafdleyneto be retroactive

> 28 U.S.C. § 2255(h) contains language similar to the statute of limitations language
found in 28 U.S.C. 8§ 2255(f)(3)It permits a second or succesdnabdeagetition where it
contains “anew rule of constitutional lawmade retroactive to cases on collateral review by the
Supreme Couythat was previously unavailabléemphasis added).
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Simpson721 F.3d at 876Noting thatonly the Supreme Court can declare thiéyneapplies
retroactively the Seventh Circuit held that petitioner’'s succedsalBeagpetition was not
authorized.ld.

Furthermore, as a general rule, new rules of criminal procedure are oattigt for
purposes ohabeagetitions. SeeTeague v. Lanet89 U.S. 288, 310 (198%tating that, unless
an exception applieSnew constitutional rules of criminal procedure will not be applicable to
those cases which have become final before the new rulesranenaed’and affirming denial
of habeagetition); Hawkins v. U.$.724 F.3d 915, 91{7th Cir. 2013)(affirming denial of
habeagetition and stating thafrflew rules of procedure, on the other hand, generally do not
apply retroactively.They. . .merrely raise the possibility that someone convicted with use of the
invalidated procedure might have been acquitted othenyiggidtingSchriro v. Summerlin
124 S. Ct. 2519, 2523 (2004)). The rule announcedlleyneis proceduralnot substantivegs
it governs what questions are for the fawtler and by what standard the facts must be proven.
SeeCurtis v. United State®94 F.3d 841, 843 (7th Cir. 2002) (holding tApprendiwas a
procedural change because it was abpudcedure -who decides a given question (judge versus
jury) and under what standard (preponderance versus reasonable’doubt

Since the Supreme Court has not declaredAleyneapplies retroactively to cases on
collateral reviewits holding does not apptp Partee’s sentencdartee’s 28 U.S.C. § 2255
Motion is denied.

Certificate of Appealability

“A certificate of appealability may issue under paragraph (1) only pipdicant has

made a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253£c)(2).

district court must issue or deny a certificate of appealability when it enteid arfiler adverse

11



to the applicantlf the court denies a certificate, a party may not appeal the denial but may seek
a certificate from theourt of appeals under Federal Rules of Appellate Procedure 22. Seventh
Circuit Rule 22(b) states:In a habeas corpuproceeding in which detention complained of

arises from process issued by a state court, or in a 28 U.S.C. § 2255 proceeding,cituet appli
cannot take an appeal unless a circuit justice or a district court judgeasserti§icate of
appealability under 28 U.S.C. § 2253(c).”

To obtain a certificate of appealability under § 2253, a petitioner must demeisérat
denial of a constitutional right. This requires the petitioner to show that reaspmatéecould
debate whether the petition should have been resolved in a different manner or Hzaiethe i
presented were adequate to deserve encouragement to proceed Slatlex. McDaniel120
S. Ct. 1595, 1603-04 (2000)Where the district court has rejected the constitutional claims on
the merits, the showing required to satisfy § 2253(c) is straightforvitaedpetitioner must
demonstrate that reasonable juristauld find the district court'assessment of the constitutional
claims debatable or wrondd. at1604. As discussed aboWRartee has not demonstrated that
his counsel behaved unreasonably and did not show a possibility of prejudice under the
Strickand test. Therefore, Partee has not demonstrated the denial of a constitutional right wit
respect to his ineffective assistance claim.

When the district court denieshabeaspetition on procedural grounds, howe\eer,
certificate of appealability sh@mliissue only when thpetitionershows both “that jurists of
reason would find it debatable whether the petition states a valid claim of the dienial o
constitutional right and that jurists of reason would find it debatable whether thet distirt
wascorrect in its procedural ruling.Id. In this case, as discussed above, Partee is procedurally

barred from raising his claims about his Georgia conviction. Furthermore, trenf&u@ourt’s

12



holding inAlleynewas not made retroactive, and therefore, Partee is barred from raising that
claim. A reasonable juror could not conclude thatdistrict court erred in dismissing Partee’s
petition on these procedural grounds.

Partee has failed to makesubstantial showing of the denial of a constitutioigak iin
the instant PetitionAccordingly, a certificate of appealability shall not issue.

CONCLUSION

For all the reasons discussed ab®arieés 28 U.S.C. § 2255 Motion to vacate, set

aside, or correct his sentence is deni&dertificate of appealality is not issued.

Date: February 13, 2014

N W. DARRAH
Unlted States District Court Judge
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