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MEMORANDUM OPINION AND ORDER
This matter is before the Court on a second motion [95] by Plaintiff/CeDetiendant
Kreg Therapeutics, Inc. (“Kreg”) for summary judgment on its claim atj@efendant/Counter
Plaintiff VitalGo, Inc. (*VitalGo”). For the reasons stated below, therCmaffirms its earlier
determinatiorthat Kreg hagstablishedhree of the four elements of its clgisee [93] at31, but
denies the currently pending motion [95] because material issues of fact resntontle
damages tovhich Kreg may be entitledThis matter is set for status éypril 15, 2014 at 9:00

a.m.
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Background

A. Procedural History

In December 2009, Kreg and VitalGo entered into an agreement pursuant to which Kreg
was granted the exclusive right to distite VitalGo's adjustable hospital bed, the Total Lift
Bed, incertain egions of the country. In exchange for this exclusivity, Kreg agreed to commit
to purchase minimum quantities of the bed. From the@gethe parties have disputed whether
Kreg upheld its end of the parties’ agreement by properly committing to pert@asequisite
guantity of beds. See [47] at& nn. 3-4. Kreg maintains that it did, and, in compliance with
Local Rule 56.1 and Federal Rule of Civil ProcedurEh®rovided the Court with evidence of
that fact in connection with itsriginal motion for summary judgment. VitalGo consistently has
taken the opposite positionSee,e.qg, [47] at 5; [81] at 23; [112] at 67. Unfortunately for
VitalGo, however, its aunsel neglected to properly file the materials required by Local Rule
56.1at the first summary judgment stageee [93] at 2. Although it was in no way obligated
to do so, the Court twice attempted to contact VitalGo’s counsel to alert him to tegiaymi
Seeid. at 34. VitalGo nonethelessailed to rectify the error. The Court accordingly conducted
its summary judgment analysigth the almost exclusive benefit &freg’s propety submitted
and filed facts and argument.

Perhaps not surprisinglyn the lopsided record before it, the Court concluded that “as to
the original territories [enumerated in the parties’ contract], Kreg hadisstabthe first three
elements of a claim for breach of contract under New York law: (1) the existeaceatract,

(2) Kreg's own performance, and (3) VitalGo’s breach.” [93] at 31. Beddusg failed to
prove damages atemonstrate an entitlementitgunctiverelief, however, the Court denied its

motion for summary judgment. Sek at 33. In light of the changing conditions of the case, the



Court left open for Kreg the opportunity to develop the record further and attempt to detaonstra
an entitlement to damages. $eeat 31; see also Fed. R. Civ. P. 54(c).

At the time thatthe Court issued its ruling, #cheduled a status hearing for April 18,
2013. See [93] at 2VitalGo's counsel failed to appean that daté See[94]. At the hearing,
the Court had the following exchange with Kreg’s counsel (one of whom tralvetacdkansas
City to attend tk hearing):

Counsel: Well, your Honor, my thought is that the current opinion is really a

56(g). | mean, you found there was a contract, you found we performed, you

found they breached but you didn’t find damages.

What if we consider with 86(g) ruling the only thing left is damages. We
could file a motion for summary judgment as to damages. If they don’t respond —
The Court:  Yes.

Counsel: -- you will rule however you rule.

The Court:  We know that drill. Yes, [my law clerk] and | have had a te-
sided summary judgments too. It's hard to clap with one hand, but you can do it.

Counsel: You can do it.

The Court:  So if that's the way you want to proceed and you think that’s the
most sensible, I'm happy to entertain the motion.

Counsel: I’'m happy to come back again in 30 days, but I'm just afraid it will
be the same patrticipants at the same party.

The Court:  Right, and | guess the other thing we could do, | suppose, is you
can give me a target date for when you think you can get the motion ready and
you can just file it.

Counsel: Your Honor, | think we can do that within 60 days.

The Court:  Okay, that’s fine. | don’t want to lose you.

! Counsel later indicated that he “wasn’t able to make it” to the April 18, Z@fiBsshearing “because of
the weather that day.” Tr. 1, June 19, 201@rdinarily when circumstances (weatiiefated or
otherwise) prevent counsel from appegrat a statusr motion hearing, counsel alert the Court to the
problem, either before or shortly thereafter if the exigencies preventadadnotice.Counsel who miss

a court appearance also generally inquire of the Courtroom Deputy and/omgppmssel to ascetin
what transpired in counsel’s absence, and if necessary obtain a trarfstpprmceedings.



Counsel: | agree. | don’t want to be lost.

The Court:  I'll put you guys in for 60 days. If you file the motion ahead of

time, I'll probably just set a briefing schedule on it, and again, treattsther

opportunity for then to surface.

Counsel: Exactly. That's my thought.

* %

The Court:  Let’s call it a deal then. 60 days would be?

The Clerk:  June 19th, 9 a.m.

The Court:  June 19th, and if you file your summary judgment motion before

that and maybe even noticeup for that day or before that, the likelihood is I'll

set a briefing schedule.

Tr. 34, April 18, 2013. At this hearing, the Court made explicit whatpitinly intended but
neglected to say in so many words in itspa®e summary judgment opiniahat the findings it
made in resolving the summary judgment motions were “established in the caseinpucs
Federal Rulef Civil Procedure 56(g).

In accordance with its representations at the heakingg filed the instant motion for
summary judgmen95] on June 182013. The Court held the scheduled status hearing on June
19, 2013. See [98]. Counsel for VitalGo appeared at the hearing. He noted thatvthe
summary judgmeninotion was accompanietly documents, including an expert opinion, that
had not previously been produced in discovelye represented thae would need time to
review the new materiaBndpossibly seek additional discovery before respondidge Tr. 23,
June 19, 2013.The Court acknowledged that there could be valid Rule 56(d) concerns, and
suggested that the parties confer and attempt to devise a solution to addredsl the@. The

Court asked the parties to prepare a joint status report outlining their proposedchpiur

additional discovery and briefing of the renewed summary judgment matioat 3.



Before the joint report was du€italGo sought leave to substitute its counsgee [99].

The Court granted the motion. See [102]; [105]; [106]. A few weafker new counsel
appeared in the case, Kreg and VitalGo submitihedt joint report proposing a schedule for
conducting discovery on the issue of damagesbriefing Kreg's renewed motion. See [109].

In a footnote, VitalGo lodged an objection to gwenmary judgment motion “because, among
other things, Kreg’'s Amended Complaint does not seek damages nor purport to state a breach of
contract claim for damages.” [109] n.1. VitalGo did el@tborateas toany other bases for its
objection, and the parties proposed a discovery scheduateredn the issue of damages. See
[109]. The Court entered an order adoptimg parties’ proposed schedule. [11Bither party
soughtreconsideration ofurther clarification of the Cotis summary judgment ruig [93], or
otherwise indicatedhat the parties were on anything other than the same page about the
trajectory of the caseAnd theCourt previously had addressed, §@88] at 2931, the case law
permitting an award of damages in certain circumstanaasiénot requested in the complaint.

In its response to Kreg’'s renewed motion for summary judgment, which substantively
addresse onlythe issue of damageVitalGo assed for the first time that “the Court did not
enter an order, or otherwise state,” that the facts in the summary gatigmpinion “are
established in the case going forward.” [112] at 4. VitalGo suggests traiskethe Court
neglected to specifically referencel&%6(g) in its opinion and “did not undertake any extensive
factual analysis regarding breach,” the issue of whether Kreg adequately perfonmed t
agreement is back on the table and properly disputed at this juncture. See [XTI2]\4tadGo
candidly acknowledges that the primary reason that the Court did not find any disputexhgues
of fact was that “prior defense counsel failed to file its response pap@d,that “[tjhrough

prior counsel’s error, this evidence was not properly presented in response to thMotast’



[112] at 56. VitalGo also suggests, again, for the first time, that “if the Court intended its Orde
to operate as a Rule 56(g) finding, then the Court should modify that Order whichrigllafte
interlocutory.” [112] at 5.

The Court respectfullgeclines to revisit the issue of Kreg's performance at this stage of
the case Although it is trughat the Court did not specifically invoke Rule 56(g) in its order, it
was clear from the Court’s decision that it was not, as VitalGo now suggestept[ing] Kreg's
facts as true [solely] for purposes of ruling on the First Motion.” [112] at 5. The &dqlititly
concludedthat “as to the original territories [enumerated in the parties’ contract], Kasg
edablished the first three elements of a claim for breach of contract uedelbrk law: (1) the
existence of a contract, (2) Kreg's own performance, and (3) VitalGo’'shtea emphasized
that the sole reason Kreg was not entitled to summary judgment was its failure tshestab
damages. [93] at 31. The Court further stated that “the denial of Kreg’s motiondstgolihe
discussion above concerning potential alternative relief if, upon further coaigide the
circumstances of the case so watrand. Furthermore, the Court clarified at the April 18, 2013
hearing— which VitalGo neglected to atterethat damages were all that remained to be decided
on Kreg’s claim. Finally, VitalGo, represented by new counsel, at least inypapipeared to
accept this approach in the joint status report [109].

It is of no moment that these conclusions were predicated on the shortcomprgs of
counsek filings or lack thereqfVitalGo is bound by the actions of tsunsel and is not entitled
to a redo.“The rule is thaill of the attorney’s misconduct (except in the cases where the act is
outside the scope of employment or in cases of excusable neglect) becomeblira of the
client.” Bakery Mach. & Fabrication, Inc. v. Traditional Baking, In670 F.3d 845, 848 (7th

Cir. 2009) see alsd.ongs v. City of South Bend01 F. App’x 361, 36465 (7th Cir. 2006)



(explaining that “clients are accountable for the acts and omissions oatteeneys” and that
“when an attorney neglects to file a timely brief, a district court acts withdistsetion to deny
Rule 60(b) relief even when the result is an adverse summary judgment rulif@he sure,
VitalGo itself is not blameless inits litigation shortcomings, for clients “must ‘vigilantly
oversee,’and ultimately bear responsibility for, their attorneys’ actions or fautodrowski

v. Mote 322 F.3d 965, 968 (7th Cir. 2003r principle that applies even to incarcerated clients
(as inModrowsk) and even more justifiably so to corporate clidikis VitalGo. Nor is VitalGo
necessarily without a remedy if counsel’s neglect ultimately inflicts an oee@voidable hit

on VitalGo’s bottom line. Sedrteaga v. United Stateg11 F.3d 828, 834 (7th Cir. 2013)
(“That an attorney’s conduct of theitsis inadequate may be grounds for a malpractice action
against the attorney, but it is certainly no basis for requiring the [other partyy tbearice of
opposing counsel’s dereliction(quotation omitted) This outcome may seernarsh, but the
corsequences of allowing litigants to rewrite the history of a case bechdissatisfaction with
their counsel’s performance would impose great burdens upon their opponents and the Court.
See,e.g, Schaaf v. Midwest Transfer & Logistics, LLZD10 WL 2722819, at *3 (N.D. lll. July

8, 2010) (“Parties who receive an adverse ruling are not entitled to a mulliganraieshdo not
contemplate multiple rounds of motions relitigating the same subject on diffgoemds.”).

Rule 56(g) provides that “If the court does not grant all the relief requested by the
motion, it may enter an order stating any materiaHantluding an item of damages or other
relie—that is not genuinely in dispute and treating the fact as established in the cadaothA
parties recognize, one of the primary purposes of the rule is “to salvage some resulthdr
judicial effort involved in evaluating, but ultimately denying, a summary judgment mbtio

Patrick Schaumburg Autos., Inc. v. Hanover Ins., @62 F. Supp. 2857,867 (N.D. Ill. 2006);



[96] at 3; [112] at 5. The Court devoted considerable judicial resources to evalhatiogse
and preparing its 3page summary judgment opinion and order, and the Court is not inclined to
revisit its analysis simply to allow Vitao’s evidently more prepared counsel to have a second
bite at the apple.In hindsight the Court should have referencRdle 56(g)in its opinion and
order See [93]. However,it is plain from the Court’s opinion, the discussidrttee April 18,
2013 hearing, and the parties’ subsequent condudtaseeAm. Music Co., Ina.. Media Power
Grp., Inc, 705 F.3d 34, 391 (1st Cir. 2013), that everyone understood the case to moving
forward on the issue of damages, not moving back ttrea@ the issues of performance and
breach. Moreover, it woulde inequitable to Kreg- which complied with the Court’s
procedural rulest the first summary judgment stage¢o permit VitalGo to belatedly inject a
dispute of material fact into the matter Accordingly, the Court will begin its substantive
analysis where it left off: with the issue of damages.

B. Local Rule56.1

As the parties tahis case are aware, Local RUé.1 requires a party moving for
summary judgment to file “a statement ofteral facts as to which the moving party contends
there is no genuine issue and that entitle the moving party to a judgment as a mattet of
N.D. lll. L. R. 56.1(a)(3). The statement “shall consist of short numbered paragraphs” that refer
to “materiab relied upon to support the facts set forth.” N.D. lWll. R. 56.1(a). The party
opposing summary judgment is then required to file “a response to each numberegpanagra
the moving party's statement, including, in the case of any disagreementcméernces to
the affidavits, parts of the record, and other supporting materials relied upon.1lINID.R.

56.1(b)(3)(B).



“The obligation set forth in Local Rule 56.1 is not a mere formality. Rathefollows
from the obligation imposed by Fed. R. Civ. P. 56(e) on the party opposing summary judgment
to identify specific facts that establish a genuine issue for tridjka v. Bovis Lend Lease, Inc
686 F.3d 394, 398 (7th Cir. 2012) (quotation omitted). “Because of the important functibn loca
rules like Rule 56.1 serve in organizing the evidence and identifying disputed faetSéventh
Circuit has “consistently upheld the district court’s discretion to reqtiie sompliance with
those rules F.T.C. v. Bay Area Bus. Council, Ind23F.3d 627, 633 (7th Ci2005); see also
Cracco v. Vitran Exp., Inc559 F.3d 625, 632 (7th Cir. 2009)Yaldridge v. Am. Hoechst Corp.
24 F.3d 918, 922 (7th Cir.1994) (collecting cases). The Court has in this case taken a strict
approach to the local les, see [93] at-2, and will continue doing so at this second summary
judgment stage. Accordingly, ti@urtreliesonly on material statements of fact which are both
admissible and supported by specific citations tor¢leerd compiled athis summaryudgment
phase See FedR. Civ. P. 56(e);N.D. lll. L.R. 56.1; see als®avis v. Elec. Ins. Trs519
F.Supp.2d 834, 836 (N.DIl. 2007); Lawrence v. Bd. of Election Cora of City of Ch, 524
F.Supp.2d 1011, 1014 (N.DL. 2007). Denials(or statements that a fact is controverted) “must
include a specific reference to the affidavit or other part of the recorduihyadrés such a denial.
Citations to an entire transcript of a deposition or to a lengthy exhibit are mificspad are,
accordingly, inappropriate.”Ammons v. Aramark Uniform Servs., [n868 F.3d 809, 8189
(7th Cir. 2004).

C. Facts’

Kreg is an lllinois corporation that provides specialty medical equipment patddesand

nursing homes. [97] 1 1; [919 1. VitalGo is a Delaware corporation that produces the Total

2 The parties’ Rule 56.1 statements and briefs have been filed under seal. Acgotdirige extent
possible, the Court limits its discussion of infatton that the parties have treated as sensdidetailed
discussion of those matters is not necessary to the disposition of the pregen



Lift Bed, a hospitagrade bed that can elevate someone from a lying to a fully standing position,
with zero lifting on the part of the caregiver. [97] T 2;91LY 2. On or about December 23,
2009, Kreg and VitalGo entered into an agreement (“the Agreement”), pursuant to which
VitalGo granted Kreg the exclusive right to distribute the Total Liftl Be lllinois, Indiana,
Wisconsin, and greater metropolitan Atlanta, Georgia (“the Original tdees”) trough
January 31, 2011. [97]3f [119] 1 3. The Agreementwhich was governed by New York law,
[97] 11 6; [119] 1 6, obligated Kreg to purchase 17, [119] 1 4, or 20, [97] 1 4, Total Lift Beds from
VitalGo. The Agreement provided that for Kreg to renésvaxclusive distributorship in the
Original Territories for an additional year, Kreg was required to comonpurchase a minimum
of $200,000.00 worth of “Equipment yearly per Territory.” [97] 1 5; [119] T 5. On April 6,
2010, the partieamended the Agement to extend Kreg's exclusive distribution period from
January 31, 2011 to May 31, 2011, and to give Kreg exclusive distribution rights in certain
“Additional Territories” through June 30, 2011. [97] T4B; [119] 11 7#9. In exchange for
exclusive dstribution rights in the Additional Territories and the extension of its exclusivity in
the Original Territories, Kreg was required to purchase an additional 16 Tttéeds from
VitalGo. [97] 1 10; [119] 1 10.

As previously determined, Kreg uphelts end of the bargain as to the Original
Territories by orally committing to purchaiee requisite quantitgf Total Lift Beds for each of
the four territories. See [93] at8] [97] 11 12, 15. The parties agree that if Kreg made the
commitments necsary to extend its exclusivity in the Original Territories, Kreg would have
two principal rights as of June 1, 2011: (1) the right to exclusivity in the Original Terstorie
until May 31, 2012; and (2heright to purchase more Total Lift Beds from VitalGo at a price of

$8,500 per bed until May 31, 2012. [118] T 12; [129] T 12. Notwithstanding Kreg's



performanceon June 2, 2011, VitalGo principal Ohad Paz sent-amai and letter to Kreg
principal Crag Poulos terminating the parties’ agreements. [97] 1 16; [119] 1 16. Inrtiad e

and letter, Paz directed Kreg to “immediately refrain from any furégy@esentation in regard to

your status as our exclusive distributor in any of the territorig®r] § 17; [119] {1 17. Paz also

sent another e-mail stating that Kreg “will not get any more beds @is.” [97] 1 18; [119] Y 18.

On June 15, 2011, VitalGo and another medical product distributor, RecoverCare, issued a pres
release announcing a “paetship to launch the Total Lift Bed” and providing that the Total Lift
Bed “will now be distributed nationwide exclusively through RecoverCare’s mietafo 158
service centers.” [97] 1 19; [119] 1 19.

On September 15, 2011, Kreg sent VitalGo a purclader for five Total Lift Beds.

[97] T 20; [119] ¥ 20. On September 19, 2011, VitalGo refused to honor the purchase order,
stating that Kreg was no longer an authorized distributor of the Total Lift Bed. [97]¥121]1

21. The Court previously concluded that VitalGo breached the Agreement by faifangvide

Kreg with the five beds it ordered. [93] at-28; [97] 1 23. The parties seem to agree that the
termination of Kreg's exclusivity also would constitute a breaethaskedits expert to “one

on the value of the Agreement as of June 2, 201118] Ex. J | 18 (VitalGo); [94] at 4

(Kreq); see also [96] at 9 & n.1.

The parties agree thireg purchased 35 Total Lift Beds from VitalGo at a total cost of
$266,400, [9Y 1 25; [119] T 250r acostper bed of $7,500 to $8,500. [118] T 39; [129] T 39.
They dispute, however, how many beds Kreg owned as of June 2, 2011. VitalGo contends that
Kreg had 49 beds, [119] T 26, and Kreg contends that it had only 35. [97] 1 26. For the purposes
of the instant motion, VitalGo does not dispute th@tof Kreg’'s beds were being renté¢d

Kreg’s customeri the Original Territories. See [119] { 27. The parties agree as to the useful



life of the Total Lift Bed, see [97] § 28; [119] T 28, and the average age of Kreg'aanyvef
beds as of June 2, 2011. [97] 1 29; [119] 1 29.

The parties agree on little els&heyhave obtained dueling experts, each of whom takes
a verydifferent view of the caseKreg’'s expert, William J. Bradshaw, places the famrket
value of the Original Territories at approximately $1.7 million and the Agreeasea whole at
approximately $2.9 million®> See [97]  40; [94] at 4. VitalGo’s expert, James M. Godbout,
opines that the fair market value of Kreg's rights under the Agreement as o2Jdfél is
orders of magnitude les$4,000. [119] § 13; [130] T 13. Underlying these wildly divergent
conclusions are disputes about, among other things, the number of Total Lift Be#seat
owned, the revenue that Kreg realized for renting each bed, the size of iKrefit margin,
Kreg’'s weighted average cost of capital, the appropriate discountaradehe accuracy of
Kreg’s revenue projectionsSee [97] 111 26, 30, 32-47; [119] 11 26, 30, 32-47.

Although each side alludes to potential infirmities with the experience, qualifications,
methodology, or reliability of the other's expert, see [112]8dt2; [127] at 1415, their
arguments on these points are underdeveloped. Neither has moved to exclude or strike the
other’'s expert testimony as inadmissible under Federal Rule of Evidence Ti&ulbert v.
Merrell Dow Pharmaceuticals509 U.S. 579 (1993). Without the benefit of briefing on these
complex issueghe Court does not draw any conclusions as to the ultimate admissibility of the
expert reports- the only evidence the parties have submitted as to the crucial issue of the
Agreement’s fair marketalue. For purposes of the instant motion, the Court assumes that each
side’s expert testimony is admissible; there will be ample time at later stages ofethie sag

out the specific grounds for and objections to the admissibility of the expert reports

% In its previous opinion, the Court concluded that Kreg had performed only as tdghmalOrerritories.



. Summary Judgment Standard

Summary judgment is appropriate if, construing all facts and drawing alemties in
favor of the nommoving party, “the movant shows that there is no genuine dispute as to any
material fact and the movant is enttl® judgment as a matter of law.” F&l.Civ. P. 56(a);
Jajeh v. Cnty. of Cool678 F.3d 560, 566 (7th C2012); see als@elotex Corp. v. Catretdd77
U.S. 317, 322 (1986). Once the party moving for summary judgment demonstrates the absence
of a disputed issue of material fact, “the burden shifts to themmnng party to provide
evidence of specific facts creating a genuine dispu@afroll v. Lynch 698 F.3d 561, 564 (7th
Cir. 2012). A genuine issue of material fact exists only if there is ev&ém permit a jury to
return a verdict for the nonmoving partyarroll, 698 F.3d at 564 (7th Ci2012). This Court
neither judges the credibility of witnesses nor evaluates the weight of the evidéren
addressing a summary judgment motion, Geazakz v. City of Elgin578 F.3d 526, 529 (7th
Cir.2009); however, Rule 56(a) “mandates the entry of summary judgment, aftertadegea
for discovery and upon motion, against a party who fails to make a showing sufficient to
establish the existence of alerment essential to that party's case, and on which that party will
bear the burden of proof at trialCelotex 477 U.S. at 322.
1. Analysis

Under New York law, damages for breach of contract are intended to compensate for
foreseeable injury caused by the breaEheund v. Washington Sq. Press, |i814 N.E.2d 419,
420 (N.Y. 1974). “Money damages are substitutional relief designed in theqmwt‘the injured
party in as good a position as he would have been put by full performance of the contract, at the
least cost to the defendant and without charging him with the harms that he had nensuffici

reason to foresee when he made the coritrddt. Here, neither party has directed the Court to



a provision of the Agreement or Amendment governing damages. “Where the contitaot is s
on the subject, the court must take a ‘common sense’ approach, and deteratitieewdarties
intended by considering ‘the nature, purpose and particular circumstartbescontract known
by the parties * * * as well as what liability the defendant fairly may be supposéave
assumed consciously.” Schonfeld v. Hilliargd 218 F.3d 164, 172 (2d Cir. 2000) @qung
Kenford Co. v. Cnty. of Erj&37 N.E.2d 176, 179 (N.Y. 1989)).

Plaintiffs may seek two types of damages: (1) “general” or “market” damaggg2pan
“special” or “consequential” damageschonfelgd 218 F.3dat 175. General damages are “the
valueof the very performance promisedld. (quotation omitted). They are typically measured
as the difference between the contract price and the market value of the goedsna¢ tf the
breach. Id. at 17576. Special or consequential damages seek to compensate heacmng
party for additional losses that are incurred as a result of the bréhcht. 176; see alsGarco
Grp., Inc. v. Maconachy383 F. App’x 73, 74 (2d Cir. 2010) (“Consequential damages, by
contrast, are those that rééswhen the nonrbreaching party ability to profit from related
transaabns is hindered by the breach.*)When the defendant’s conduct results in the loss of an
incomeproducing asset with an ascertainable market value, the most accurate adiatem
measure of damages is the market value of the asset at the time of-kmeacthe lost profits
that the asset could have produced in the futugshonfeld218 F.3d at 176. The parties agree
thatKreg is proceeding under this-salled “lost asset” theory of damesy See,e.g, [96] at 15
(“Kreg is not seeking lost profits, but instead is seeking the market value Afjteement at the
time of VitalGo’s breach.”){112] at 7; [127] at 7. To prevadn this theory, Kreg must show
that “liability for the loss of the asset was within the contemplation of the paitigne time the

contract was made,” and prove the asset’'s value “with reasonable certa8alidnfeld 218



F.3d at 177. Because “the market value of an inepraducing asset is inherently less
speculéive than lost profits, * * * it is appropriate to apply these proof requirements more
leniently than is the case with proof of lost profitsd:

The Court need not resolve the question of whether the damages alleged by Kreg were
within the contemplation of the parties. Even if they were, ie&lity apparent that there is a
materialdispute as to the certainty with whiglteg can prove the fair market value of the lost
asset.SeeCrown Packaging Tech., Inc. v. Ball Metal Beverage Container C683. F.3d 1373,
1384 (“Where there is a material dispute as to the credibility and weightithdtl e afforded
to conflicting expert reports, summary judgment is usually inappropriateyWhen a
defendant’soreach of contract deprives a pl#inof an asset, the courts look to compensate the
plaintiff for the ‘market valug of the assetin contradistinction to any peculiar value the object
in question may have had to the owhierSchonfeld218 F.3d at 178 (quoting John D. Calamari
and Josgh M. Perillo,The Law of Contract§ 14-12 (3d ed.1987)). ‘The fair market value is
the price at which the property would change hands between a willing buyer atidgaseiler,
neither being under any compulsion to buy or to sell and both having reasonable knowledge of
relevant facts.” Id.; see alsdKeator v. Statef New York244 N.E.2d 248, 249 (N.Y. 1968).
For assets that lack a readily ascertainable market, like the Agreement here, éthenddibn
of market value involves something of a fictionld. at 178 (quotation omitted). Nonetheless,
evidence such as expert opinions, evidence of sales of comparable assets, anytestithe
asset’s owner may be used to establish fair market valued.2ed 78-79.

Here, both partiesely almost exclusively oexpert testimonyo establistthe fair market
value of the Agreement. The fact that VitalGo’s expert did not refer to his conclgsikneg’s

damages,” see [127] at 12, is of little moment; the measure of those damagesgas K



reamgnizes, is the fair market value of the asset. Likewise, that Kreg@odbout’s @aluation
“laughable,” [127] atLl4, and “preposterous,” [127] at 11, does not render it “too weak to get the
case past summary judgment.” [127] at 13 (quoApgle, Inc.v. Motorola, Inc, 2012 WL
1959560, at *2 (N.D. Ill. May 22, 2012)). “[D]Jistrict courts presiding over summary judgment
proceedings may not weigh conflicting evidence or make credibility detatioms, both of
which are the province of the jury.Omniare, Inc. v. UnitedHealth Grp., Inc629 F.3d 697,
70405 (7th Cir. 2011) (quotations and citations omitted). As that is essentially whansdma
be done at this juncture, the Court respectfully denies Kreg’s motion for surjudgmyent [96].
V.  Conclusion

For the reasons stated above, the Court denies Kreg's motion for summary judgment

[95]. This matter is set for status April 15, 2014 at 9:00 a.m.

Dated: March 25, 2014 ’ E " f E ::/

Robert M. Dow, Jr. &~
United States District Judge




