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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KREG THERAPEUTICS, INC., )
)

Haintiff, )

)

V. )

)

VITALGO, INC., )
)
Defendant. )

)

) Case No. 11-cv-6771
)
VITALGO, INC., ) Judge Robert M. Dow, Jr.

)

)

Counter-Plaintiff, )

)

V. )

)

KREG THERAPEUTICS, INC., )
)
Counter-Defendant. )

)

MEMORANDUM OPINION AND ORDER
Plaintifff Counter-Defendant Kreg Thergics, Inc. (“Kreg”) seeks a permanent
injunction enjoining Defendant/Counter-PlaintifitalGo, Inc. (“VitalGo”) from breaching the
parties’ agreements and refusingégognize Kreg as an exclusive distributor of VitalGo beds in
certain territories. See [17].itdlGo has asserted counterclaims for account stated and breach of
contract and seeks a declaratory judgment ahdoparties’ rights and obligations. See [26].
Currently before the Court are the partiesbss-motions for summary judgment on Kreg's

claim. [78], [81] For the reasons stated below, the €grants in part and denies in part

! The Court’s working file indicates that in December 2012 and January 2013, the Courtroom Deputy
attempted to contact counsel for Defendant to inqalireut pleadings that do not appear on the docket
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VitalGo’s motion [81] and denies Kreg's moii [78] because it has not demonstrated an
entitlement to the injunctive refi¢hat it requests. Howevergognizing that although Kreg is
not entitled to injunctive relief on the recordepently before the Court, it may be entitled to
effective relief in some fashion yet to be detemxinthis case is set for further status hearing on
April 18, 2013, at 9:30 a.m.
l. Background

A. Local Rule 56.1

At the summary judgment stage, the Coumegally takes all relevant facts from the
parties’ Local Rule 56.1 submissions. Lo¢dlle 56.1 supplements Federal Rule of Civil
Procedure 56.Sojka v. Bovis Lend & Lease, In686 F.3d 394, 397 (7th Cir. 2012). “The
purpose of the local rule is tnake the summary judgment pess less burdensome on district
courts, by requiring the parties t@il down the relevant faxtand the way they propose to
support them.1d. at 398. It is intended to advance timerits of litigatbn expeditiously, see
Stevo v. Fraser662 F.3d 880, 887 (7th Cir. 2011), andiaehs this end by griiring parties to
hone in on the key facts, see L.R. 56.1(a) (“Pdvant shall not file more than 80 separately-
numbered statements of undisputed matdadet’), sparing the Court the arduous and time-
consuming task of sifting through the recordfital evidence to support a party’s claim. See
Delapaz v. Richardsqr634 F.3d 895, 899 (7th Cir. 201Davis v. Carter452 F.3d 686, 692
(7th Cir. 2006);Faath v. Cook Cnty.2012 WL 4490801, at *2 (N.DIII Sept. 28, 2012). The
Seventh Circuit repeatedly has h#iat a district court is within its discretion to strictly enforce
compliance with its lodaules regarding summary judgment motions. ®eg, Patterson v. Ind.

Newspapers, Inc589 F.3d 357, 359 (7th Cir. 200®¢szola v. Bd. of Educ. of City of G885

(see pp. 3-4infra). At that time, there was an indication thaaditional filings might be forthcoming, but
nothing has been placed on the docket since a charagil#ss notice [91] filed by one of the attorneys
for Kreg in November 2012.



F.3d 1104, 1109 (7th Cir. 2004). The Court will do so here, where its efforts to resolve the
pending cross-motions for summary judgment hbgen significantly hampered by VitalGo’s
failure to comply with Local Rule 56.1.

As a moving party, VitalGo was required hgpcal Rule 56.1(a) to “serve and file” a
statement of material facts as to which it “@mds there is no genuingsue and entitle the
moving party to a judgment asnaatter of law,” as well as “angffidavits and other materials”
used to support the facts asserted in its stateméialGo filed a statement of facts, see [82],
but, despite representing thathiad contemporaneously attach@dotherwise filed additional
materials, did not file any evidence supportingftes it asserted. The Court will disregard any
factual statements that are impropeslypported as a result of this omission.

As a non-moving party, VitalGo was requirey Local Rule 56.1(b) to “serve and file”
“any opposing affidavits and otharaterials,” a memorandum ofwaand a concise response to
opponent Kreg’'s Local Rule 56.1(a) filings. Vital@ndered to the Court three documents that
appear to pertain to its LocRlule 56.1(b) obligatins: “VitalGo Local Rule 56.1(b) Response to
Plaintiff Local Rule 56.1(a) Statement of Uncested Material Facts;’56.1(b)(3)(6) Statement
of Additional Material Facts as Mhich There is No Material Isswf Fact Requiring Denial of
Kreg's Motion for Summary Judgment,” and “Mermandum of in Opposibh to Plaintiff Motion
for Summary Judgment.” But VitalGo did not “serve andlé” these documents; none of them
appears on the docket, and Keegeply brief [90] strongly sggests that none was served on
Kreg either. When the Court observed that is wapossession of documents that had not been
properly filed (an apparent artifact VitalGo’s attempt to comply with Local Rule 5.2(f), which
requires litigants to submit to the Court audge’s copy” of certain filings), the Court’s

Courtroom Deputy on at least two occasions attethftecontact counsel fo/italGo to alert it

2 The Court notes that none of these submissions wampeaied by any affidavits or other materials.



to the omissiofi. But to no avail; these materials remain absent from the docket. Just as it is not
the Court’s job to scour the record in searcHaatual disputes, it isiot the Court’'s — or its
Courtroom Deputy’s — job to monitor the dockeetwsure that all documents have been properly
filed. It is “[a]n advocates job * * * to make it easy for the court tale in his client’s favor

***” Dal Pozzo v. Basic Machinery Co., Indg3 F.3d 609, 613 (7th Cir. 2006), not the other
way around. The Court will disragd the three documents that were submitted but not “served
and filed” in accordance with Local Rule 56.1(b¢eSalso Fed. R. Civ. P. 56(c) (“The court need
consider only the cited materials * * *”).

Accordingly, the facts relate below are taken, to the extent they are supported by
admissible and docketed evidené®mm Kreg's Local Rule 56.1(a) statement [79], VitalGo’s
Local Rule 56.1(a) statement [82], Kreg's respe to VitalGo’s Local Rule 56.1(a) statement
[88], Kreg's Statement of Adtlonal Material Facts [88] a19-22, and the documents that it
cites.

B. Facts

Kreg is an lllinois corporatin that provides specialty medical equipment to hospitals and
nursing homes. Its principal place of businesmi€hicago, lllinois. VitalGo is a Delaware
corporation that produces the “BbtLift Bed,” a hospital-grade bed that can elevate a patient
from a lying to a fully-standing position. VitalGoprincipal place of business is in New York.

On or about December 23, 2009, Kreg and VitalGo entered into an agreement (“the

Agreement”) pursuant to which Kreg was granteal éiclusive right to distribute the Total Lift

% Kreg's reply brief in support of summary judgm¢@], which was properly filed and bears a certificate

of service indicating that it was served on counsel fital&0, also alerted counsel to his failure to file a
response and even suggested a remedial course: filgguast to extend the time to file a response. [90]

at 5. The Court never received such a request. Nor has the Court ever received notice from VitalGo’s
counsel — which he provided via e-mail to Kregtausel [90-1] — that “[tlhe ecf site has once again
garbled my password, etc. and refuses to let me file.”



Bed in certain regions of the country in exchange for its agreement to commit to purchase
minimum quantities of the bed. The regment provided, in pertinent part:

1. Distribution Right. TheCompany [VitalGo] hergy appoints and grants
Distributor [Kreg] the exclusive and nossagnable right to sell, lease and rent
the equipment of the Company (“Equiprtigristed in the then current “Price
List” (Exhibit “A” attached hereto). The exclusive siribution right shall be
limited to customers who have placeshafsiness in, and will initially use the
Company’s products in the Territories $etth in Exhibit “B” attached hereto.
Accordingly, during the terms of thidkgreement no other entity, including the
Company, shall sell, lease or rent the pguent to any entity in the Territories.
Distributor agrees that to maintain sa&xclusivity in the Territories set forth in
Exhibit “B”, Distributor agrees to théollowing minimum purchases set forth in
Paragraph 1(B).

A. Distributor has previously purchasedree (3) beds from Company for its
Chicago, lllinois distribution center. Didtitor agrees to purchase an additional
seventeen (17) Total Lift Beds for therritories. * * * Company is developing a
Total Lift Bariatric Bed and anticipatabat it will be available in September
2011. Subject to the Total Lift BariatriBed being completed and available,
Distributor will reasonably consider purchasing fifteen (15) Total Lift Bariatric
Beds by February 1, 2011.

B. Future Yearly Purchase MinimumBoth Company and Disbutor agree that

a yearly minimum purchase requirement will need to be established per Territory
for Distributor to maintain its exclusivity in each Territory. However, since
Company’s product is relatively new tbhe market and new products are still
being introduced, this nureb cannot be established #ite execution of this
contract. Therefore the parties agree as follows:

I. In consideration of the purchas# Total Lift Beds, Distributor is
awarded exclusive distribution rights i#our Territories: Indiana, lllinois,
Wisconsin and greater metropolitan Aifa, Georgia, until January 31, 2011.

ii. Distributor may renew these @xsive distribution rights for an
additional twelve (12) wnth period by agreeing to commit to future minimum
purchases in 2011 based on the followingrfala prior to the completion of the
current period.

(@) A territory is defined as a state, city or geographic area
containing 6 million people. Distributawill agree to purchase a minimum of
$200,000 of Equipment yearly per Territory.

(b) All purchases of Equipmemade by Distributor following its
initial purchase of seventeen Total Lift @ewill be creditedoward its minimum
purchase requirement for therjpel beginning January 31, 2011.



(c) The yearly minimum purchase requirement of $200,000 per
Territory may be adjusted up or down by the Company based on the yearly
purchases of other distributorsdifferent terribries. * * *

(d) Each Distributor’s yearlgninimum purchase requirement will
be adjusted up or down pro rata basedhenpopulation of the geographic regions
in their Territory.

(e) The Company may lower tlemsinimums or extend the period
of time to complete yearly purchases in their discretion in order for the Distributor
to maintain its exclusivity in each Teory. If Distributor does not meet the
annual minimum purchase requirement any fiscal year, Company’s sole
remedy is to strip Distributor of iesxclusivity in thatTerritory only.

C. Provided Distributor commitsto minimum purchases in 2011,
notwithstanding anything to the coaty herein, Company cannot replace
Distributor in the Territories until Febrpal, 2012, and thus Distributor will have
exclusive distribution rights in the Territed of Indiana, lllinois, Wisconsin, and
greater metropolitan Atlanta, Georgia urilleast February, 2012. Further, if
Distributor meets the minimum purchassguirements it may continue as the
exclusive distributor in the Titories beyond February 1, 2012.

* % %

21. Term. The term of this Agreement shall extend until January 31, 2011, unless
sooner terminated, but, pursuant exton 1.C above, Company cannot replace
Distributor in the Territories until Febrpal, 2012, and thus Distributor will have
exclusive distribution rights in the Territes of Indiana, Illinois, Wisconsin, and
greater metropolitan Atlanta, Georgiatil at least Felwary 1, 2012, provided
Distributor meets minimum purchase re@gments for 2011. Thus, all rights and
obligations of the parties shall swe until at leastFebruary 1, 2012.
Termination shall not relieve either padiyobligations incurred prior thereto.

* % %

23. Notice or Communication. Any no#icor communication required or
permitted hereunder (other than Administrative Notice) shall be in writing and
shall be sent by registered mail, retueteipt requested, postage prepaid and
addressed to the addresses set forth below * * * *

* % %

30. Applicable Law. This Agreement shaé governed by the laws of the State
of New York ***

[79-1].
On April 6, 2010, Kreg and VitalGo executad amendment (“the Amendment”) to the

Agreement. The preamble of the Amendmentestdhat “Distributorand Company desire to



amend the Agreement as provided herein dd additional Territories.” The Amendment,
pursuant to which Kreg agreed to purchaseesixtadditional beds, provided in pertinent part:

1. Company and Distributor agree toeard Exhibit B to the Agreement to
add the additional Territories of GreatMetropolitan Jacksonville, Florida;
Greater Metropolitan Ortalo, Florida; Region extending between Greater
Metropolitan Tampa, Florida and Greatdtetropolitan Ft. Myers, Florida;
Greater Metropolitan Philatjghia and South New Jeg including Trenton and
Camden; and Greater Metropolit&h Louis, Missouri. * * *

2. Distributor shall have exclusivdistribution rights, as set forth in
Paragraph 1 of the Agreement, for all Territories of amended Exhibit B until at
least May 31, 2012. If Digbutor meets the minimum purchase requirements set
forth in the Agreement for any of the atioinal Territories it may continue as the
exclusive distributonn the additional Territories beyond May 31, 2012, 2012
[sic].

* % %

6. Prices, terms and yearly quotas for the additional Territories shall be the
same as set forth in the Agreement, ekd¢bat the dates for the computation of
yearly minimums for the additional Téories * * * shall begin on June 30th

2010°
7. All other terms and conditions tife Agreement remain unchanged.
8. This Amendment shall be governedalhrespects by the substantive laws

of the State of New York without givingfect to conflict of laws principles.
9. This Amendment, and the Agreemess, amended, constitute the entire
agreement between the fies with respect to the subject matter of the
Agreement. There are no terms or cowodisi other than those set forth in this
Amendment and the Agreement, as amended.

[79-2].
In December 2010, Craig Poulos, Kreg’s President, and Ohad Paz, VitalGo’'s Managing

Director and CEO, had an in-person meetingChicago. At that meeting, Poulos orally

committed to purchase $800,000 worth of beds for the four territories listed in the Agreement for

4“June 30th 2010” was a handwritten revision to the printed date of June 1, 2010; representatives of both
parties initialed the alteration.



the year 2011. This commitment was not memiaedlin a purchase order other writing. [79-
9]. Kreg purchased only $19,142.70 worth of bedigted parts, and accessories in 2011. [79-
7]. (It purchased $146,475.00 woih 2009 and $167,658.85 worth in 201dD)

In March 2011, Jarrett Armstrong, VitalGo’s ViBeesident of Sales, e-mailed Poulos to
ask if Armstrong could get involdewith one of Kreg’s “trials”of the bed at Johns Hopkins.
Poulos declined Armstrong’s request (“Yes,ndahe rep would ‘mind’ very much if you got
involved in our business aH’s at this point”)and copied Paz in his response. [79-6]. One
month later, a consultant e-mailed Paz to ndiify that Poulos was “calling the bed the Kreg
bed” and wanted VitalGo to “stay out of theiay at Johns Hopkins.” Paz responded, “The fact
that he is making a study is good for us. Why sthou fight it. It is for the Total Lift Bed. We
will act when the time is right for us. | am waiting position.” Paz continued, “The fact he is
calling the bed KREG bed is a Joke, as we czoidg at any time not to sell him beds and in
such case he has no beds.” Paz’'s response akso thatt Kreg “was the best dealer” and “had
until January 2011 exclusivity in a few territories including Chicago area. * * * He was supposed
to buy more beds to keep exclusivity, witwe did not do, so lost it.” [79-8].

Paz clarified this e-mail in his Third Declamtiin this case: “I codl not believe that Mr.
Poulos referred to VitalGo’s equipment as theet(bed.’ | had already fiormed Kreg earlier in
the year that it had lost its onigl territories because it had failed to commit to purchase those
territories’ yearly quotas. Having read Mr. Poulgkrch 14 email, | decided not to respond and
concluded that | would termiratVitalGo’s Amendment with Kre@s soon as Kreg failed to

commit to purchase its yearly quotas flee additional territories.” [37] 1 66.

® Kreg marketed the beds, which it modified, to its clients across the country by developing “protocols”
and sponsoring in-hospital trials anddies involving the use of the beds.



In early May 2011, a representative frorscale vendor e-mailed Paz some photographs
that the vendor had taken oféd{y’s booth at a convention. Thendor noted thd{o]ne of the
beds have [sic] different whedlsstalled,” and “there was noitdlGo nameplates on the beds at
all.” Paz wrote back, “We have problems witte guy. He is making changes with the beds
without notifying us, although we told him he stul will speak with ya over the phone. * * *
When are you back home so we can talk? Some thogls may happen.” A few days later, the
vendor responded with more detadlisout the Kreg booth. Indiresponse, Paz reiterated that
“Kreg is trouble” and expressed hope that “it iad solved soon.” He said that he would “talk
with Craig [Poulos] in a few weeks.” [79-20].

Meanwhile, Paz was also talking with Recdvare, another medical supply company, to
establish an agreement pursuant to which ReGare would distribute Total Lift Beds. On
June 2, 2011, Paz sent an e-mail to a Rec@rerCepresentative, telling him that Kreg’'s
“exclusivity ended, for sometigtories on Januarglst 2011 and some M&1st 2011, two days
ago. * * * | was just going to write him a lettéatting him know his exclusivity is over.” Paz
continued: Kreg “never had nationwide exclusivity” and “will not get any more beds from us.
He has 36 beds.” [79-25].

That same day, Paz sent Poulos an e-mail dted & notice that the parties’ agreements
were terminated. In the e-mail, Paz assettet “the agreements are terminated” because
“[d]espite our conversation in January 2011 #imel different options we spoke about, you did
not make any commitment for purchase of owdpicts for 2011, as you should have, in order to
keep your exclusivity.” In the attached teer, Paz reiterated thabur two agreements dated

December 23, 2009 and April 6th 2010 between our emieg have expired.” He requested that



Kreg “immediately refrain fromany further representation iregard to your status as our
exclusive distributom any of the territories.” [79-21].

Paz later testified at his deposition the “was wrong it expired May 31st, 2011.
According to the change in the amendment, it expired June 30, 2011.” “It,” he explained, was
“the exclusivity for the additional territories veh are added in the amendment which are not in
the main — first agreement from — the agreement dated December 2009.” Paz further explained,
“What I'm saying is, and | repeat it, according to the document that | had, which was not with
the handwriting, it said May 30, 2010, from — exeume — from June 1st, 2010, which ended
May 31st, 2011. And according to that informatiormg hand at that time, | wrote this letter.”
Paz testified that the letterisuld be changed that the agmeent expired June 30, 2011,” but
that he had not sent a letter to make thateotion because “nobody brought to my attention” the
error, including Poulos. [79-3]

Poulos responded to Paz’sndu2 correspondence via e-mail June 6, 2011. He noted
that he was “disappointed to receive [Paz'#felé because “[Kreg] has spent countless hours,
money and resources to build the reputatiorarket and to support your products in our
exclusive territories wére we have introduced your produtiisour hard-earre loyal clients.
[Kreg] never would have made these expend#tuard introductions but for the fact that our
territories are exclusive and we believed @greements would continue at least through
February 1, 2012.” [79-22]. Nonetheless, Bsuhverred that Kreg was “willing to agree to
commit to future minimum purchases in 2011"italGo were able taipdate it on “certain
latent design issues with the Total Lift Bedsida'the production statusf Total Lift Bariatric
Beds,” which the Agreement had contemplatedvidoich had not yet come to fruition. Poulos

reiterated, a few paragraphs later, that Klisgwilling to agree to tls commitment” “to buy

10



products in 2011,” but that “[rlight now, your prodsiado not meet our clients [sic] clinical
practices and safety needs.’oufos closed by sugg@sg that the parties “work on a realistic
timetable for [Kreg’s] commitment to buy produats2011,” provided that Paz “cooperat[ed] to
address the issues raisadhis e-mail.” [79-22].

Paz responded with a lengthy letter on JunémBit, he reiteratedhat his position that
“[tIhe two agreements had exed on January 31st and May 3Isispectively,” and that Kreg
failed to give VitalGo its commitment to purchase additional beds before the January 31, 2011
deadline. Paz referred to the meeting he and Poulos had imBexc2010 and asserted that, at
that meeting, options for extending the agreetmhad been discussed. Paz also disputed
Poulos’s allegations that there were design flaws in the Total Lift Bed and contended that Kreg
had impermissibly made modificatis to the Total Lift Beds whout VitalGo’s consent. “In
summary,” Paz wrote, “four months had passixte the expiration ¢ you did not purchase
any beds, you did not make any signs of ordgone, we had no indications of what is done
with the beds, you never came back to us evee @nith a request to renew your exclusivity in
any way with same terms or otherwise. You knew very well that the agreement period is over,
so we really don’t understand wlrpu are complaining now.” Paosed his letter by offering
to discuss with Kreg and Poulos “néerms and new agreement.” [79-23].

This proposed discussion dosst appear to have happeneastead, on June 15, 2011,
VitalGo and RecoverCare issuadoress release announcing a “panrship to launch the Total
Lift Bed™.” The press release announced that Thel Lift Bed “will now be distributed
nationwide exclusively through RecoverCare’s ratnof 158 service centers.” [79-19]. VitalGo
and RecoverCare formalized their radaship in an August 1, 2011 “Product Supply

Agreement.” The Product Supply Agreementitsyterms granted RecoverCare the exclusive

11



right to market, sell and rent the Total LBed “anywhere within the United States.” The
Product Supply Agreement further provided tHig]xcept for existing rental relationships,
which shall not be extended beyond existing tgrithis right to market, rent and sell to
Customers shall be exclusive to RecoverCare.” [79-26].

On September 15, 2011, Kreg sent VitalGo a Ipase order for five Total Lift Beds and
some related parts. [79-27]. A Kreg employssat a follow-up e-mail to Paz and others at
VitalGo on September 19. [79-28]italGo declined tdill the purchase order for the beds (“we
cannot supply you with additional beds”), but stateat it would continue to supply Kreg “with
after sale support of spare parts” for the bedsdtaleeady purchased. Vi@o also asserted that
“invoice #09-117 is still open and duat this time.” It requeddethat Kreg “submit payment for
this invoice as well as for the new order avel will be happy to send you the requested parts.”
Id.

About a week after this exchange, Kregdikhe instant lawsuit @ainst VitalGo, seeking
an injunction enjoining VitalGo from breaciy the parties’ agreements and refusing to
recognize Kreg as its exclusive distributortie Original and Additional Territories through
May 31, 2012. VitalGo counterclaimed, assertingnatafor account stated, breach of contract,
and declaratory judgment. Kreg moved for mperary restraining order [4], which the Court
denied after determining that Kreg had not midderequisite “persuasiv@owing of irreparable
harm.” [47] at 9. The partsethen completed discovery arilbd the instant cross-motions for
summary judgment on Kreg'’s claim.

Il. Legal Standard
Summary judgment is proper if “the movahbs/s that there is no genuine dispute as to

any material fact and the movaist entitled to judgment as raatter of law.” Fed. R. Civ. P.

12



56(a). On cross motions for summary judgmerd, @ourt construes all facts and inferences “in
favor of the party against whom theotion under consideration is madi’re United Air Lines
Inc., 453 F.3d 463, 468 Y Cir.2006) (quotingKort v. Diversified Collection Servs., In894
F.3d 530, 536 (7th Cir. 2005)); see aBwss v. PPG Indus., Inc636 F.3d 884, 888 (7th Cir.
2011); Foley v. City of Lafayette, Ind359 F.3d 925, 928 (7th Cir. 2004). To avoid summary
judgment, the opposing party must go beyond tkaghgs and “set fortbpecific facts showing
that there is a genuine issue for trigdriderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986)
(quotation omitted).

A genuine issue of materiahdt exists if “the evidence isuch that a reasonable jury
could return a verdict for the nonmoving partil’ at 248. The party seeking summary judgment
has the burden of establishing the laclay genuine issue of material fact. &dotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). Summagudgment is proper again%a party who fails to
make a showing sufficient to establish the existeof an element essential to that party’s case,
and on which that party will bear the burden of proof at tria."at 322. The party opposing
summary judgment “must do more than simply show that there is some metaphysical doubt as to
the material facts.Matsushita Elec. Indus. Cd.fd. v. Zenith Radio Corp475 U.S. 574, 586
(1986). “The mere existence of a scintillaesidence in support of the opposing] position will
be insufficient; there must be evidence on whiahjury could reasonabfind for the [opposing
party].” Anderson477 U.S. at 252.

lll.  Analysis
A. Jurisdiction
VitalGo’s lead argument in support of its tiom for summary judgment is that the Court

lacks jurisdiction over Kreg's complaint because Kreg has failed to demonstrate that the amount

13



in controversy exceeds the $75,000 threshold reqtiredtablish diversitjurisdiction. See 28
U.S.C. § 1332(a)(1). There is no dispute thatparties are citizerd different states.

“In actions seeking declaratooy injunctive relief, it is wellestablished that the amount
in controversy is measured by the value of the object of the litigattamt v. Wash. State Apple
Adver. Comm’'n432 U.S. 333, 347 (1977). The Seventh @irbas further clarified that “the
value of the object of the litigation is the ‘pecanyi relief’ that would fbw to the plaintiff (or
defendant) from the court’s grantingetinjunction or declaratory judgmentAm.’s MoneyLine,
Inc. v. Coleman360 F.3d 782, 786 (7th Cir. 2004); see &&M |, L.L.C. v. Anthropologie,
Inc., 301 F.3d 548, 553 (7th Cir. 200@]T]he jurisdictional minimum in diversity cases is not
the amount sought by the plaintiff but the amourdgtake to either party tthe suit.”). “There
are four ways in which a request for anumgtion might be thought toarry a case over the
amount in controversy threshold. The first way * * * is if the value of the injunction to the
plaintiff exceeds the statutory minimuniti re Brand Name Prescription Drugs Antitrust Litig.
123 F.3d 599, 609 (7th Cir. 1997). The second wdif the injunction sought by the plaintiffs
would require some alteration in the defendan&thod of doing business that would cost the
defendant at leastelstatutory amountld.

The Court need not look beyotitkse first two of these foanethods to conclude that the
amount in controversy is satisfied here. Despiteg’s continually shiing requests for relief,
compare [47] at 5 & n.2 (noting that Kregtially asked the Court to “enjoin VitalGo from
refusing to recognize Kreg as its exclusive distabdior all of the territories listed in amended
Exhibit B through May 31, 2012,” yet also “adoptad alternative position — namely, that
VitalGo be ordered, a minimum, to immediately fill Krég order for five additional beds”),

with [79] { 76 (explaining that Kreg “seeks mmunction requiring VitalGo to sell it Total Lift
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Beds and Total Lift Bariatric Beds in an aoamt sufficient to satisfy the Minimum Purchase
Requirements of $200,000 per Terntdr and [80] at 30 (“[Kreg]therefore requests that the
Court order an injunction that grants [Kregikclusive distribution ghts as the Amendment
provides, or through May 31, 2012, plus the additiomae (9) months of exclusivity that has
been stolen from [Kreg] by Vil@o.”), it is clear that more than $75,000 is at stake here. If
exclusivity were not worth athast $200,000 per territory per yearKreg, it would never have
signed the agreement in the first place. hilse, VitalGo itself agued at the temporary
restraining order stage that “if this Court weregtant Kreg the relief iseeks, it would have a
devastating effect on VitalGo.VitalGo would be forced to terminate or breach its existing
agreement with RecoverCare ifwere required to acknowledge Krag an exclusive distributor.
VitalGo could, as a result, lose its lucrative caat with a national distributor that, unlike Kreg,

is willing and able to commit to future purchases of the Total Lift Bed though 2014.” [13] at 17-
18. The VitalGo/RecoverCare agreement contains minimum purchase requirements of over
1,000 beds through 2014, which amounts to at least hundreds of thousands of dollars in sales to
VitalGo. The Court concludes that its jurisdiction is secure here.R8ele Energy Cooperative

v. Vill. of Rockton614 F.3d 745, 748 (7th Cir. 2010) (“The record shows, however, that the
parties are fighting over the trsfer of approximately $10 million in assets, and so we are
satisfied that our subject-matter jurisdiction is securdl@ridian Sec. Ins. Co. v. Sadowski1

F.3d 536, 543 (7th Cir. 2006) (“Only if it is legalbertain that the rewery (from plaintiff's
perspective) or cost of complying with the judgnt (from defendant’s) Wibe less than the

jurisdictional floor may the case be dismissed.”).
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B. Injunctive Relief

Kreg seeks a permanent injunction protiig VitalGo from breaching the parties’
agreement and amendment. “Where a perntaimgumction has been requested at summary
judgment, [the Court] must determine whetherglantiff has shown: (1¥uccess, as opposed to
a likelihood of success, on the nisri(2) irreparable harm; (3) thtte benefits of granting the
injunction outweigh the injury to the defendaand, (4) that the public interest will not be
harmed by the relief requeste@bllins v. Hamilton 349 F.3d 371, 374 (7th Cir. 2003).

1. Success on the Merits

Here “the merits” consist of a claim for bokaof contract. Thearties do not dispute
that New York law, as provided in the Agreerhand Amendment, governs this claim. Because
the Agreement and Amendment concern the pseshsale, and distribution of goods, the New
York Uniform Commercial Code applies. SBausch & Lomb Inc. v. Bress|e®d77 F.2d 720,
726 (2d Cir. 1992).

Under New York law, the elements for a breatlkontract action are (1) the existence of
a contract between plaintiff and defendant; (2fqgrenance of the contract by the plaintiff; (3)
breach by the defendant; and (4) damages suffered as a result of the @acmont Prop.,
LLC v. Eisney 872 N.Y.S.2d 725, 728 (N.YApp. Div. 2009); see alsiternity Global Master
Fund Ltd. v. Morgan Guar. Trust Co. of N.875 F.3d 168, 177 (2d Cir. 2004). There is no
dispute that Kreg has satisfied the first edem the parties agree that the Agreement and
Amendment are valid, enforceable contractse parties dispute, however, whether Kreg upheld
its end of the parties’ bargaifhis dispute primarily hingesn the scope and effect of the
Amendment. According to Kreg, “[tihe Amdment served to extend [Kreg's] exclusive

distribution rights for the Totdlift Bed through May 31, 2012.” [80] at 12. Kreg points to
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Paragraph 2 of the Amendment, quoted abovecantends that “[tihe Amendment could not be
any clearer” that Kreg’'s exclusive distribution rights for all territories extended “until at least
May 31, 2012,” irrespective of anytam on its part. Even if thAmendment is not so broad as

to supersede the commitment obligations sethfant the Agreement, Kreg continues, it “is
nevertheless still entitled to summary judgmestaduse it has shown thatimely agreed to the
minimum purchase requirements.” VitalGo argues — in the only summary judgment brief that it
properly filed — that Kreg breached its obtigas under the Agreement and Amendment because

it failed to make “any commitment to purchase Vitalgo products — let alone a written
commitment.” [83] at 11.

Resolution of this dispute requires the Cdarinterpret the terms of the Agreement and
Amendment. Under New York law, “[tlhdundamental, neutral precept of contract
interpretation is that agre@mts are construed in accorgdiwthe parties’ intent.”Green field v.
Philles Records, Inc780 N.E.2d 166, 170 (N.Y. 2002). “The bestdence of what parties to a
written agreement intend is what they say in their writing. {quotingSlamow v. Del Col594
N.E.2d 918, 919 (N.Y. 1992)). “Thus, a written agreement that is complete, clear and
unambiguous on its face must be enforced adaogrth the plain meaning of its termdd. A
contract is unambiguous if the language it Ubes a definite and pcise meaning, unattended
by danger of misconception in the purport of fhgreement] itself, and concerning which there
is no reasonable basis for a difference of opinidah."at 170-71 (quotation omitted); see also
White v. Cont'| Cas. Cp.878 N.E.2d 1019, 1021 (N.Y. 2007) (same). Conversely, contract
language is ambiguous “if it is capable of mtran one meaning when viewed objectively by a
reasonably intelligent person whoshexamined the context of thetie@ integrated agreement.”

Lockheed Martin Corp. v. Retail Holdings, N.839 F.3d 63, 69 (2d Cir. 2011). It is important
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for the Court to read the agreement as a whbléte document as a whole “makes clear the
parties’ over-all intention, cotg examining isolated provais should then choose that
construction which will carry out the ptapurpose and object of the [agreemergss v. Kass
696 N.E.2d 174, 181 (N.Y. 1998) (alteration in origjn&Particular words should be considered,
not as if isolated from the context, but in tight of the obligation aa whole and the intention
of the parties as manifested thereby. Formukh not prevail overubstance and a sensible
meaning of words should be sought’ at 180-81 (quotind\twater & Co. v Panama R.RL59
N.E. 418, 419 (N.Y. 1927)); see al€wmnsedine v. Portile Cent. Sch. Dist.907 N.E.2d 684,
689 (N.Y. 2009) (explaining #t the Court must consider thgreement as a whole “to ensure
that undue emphasis is not placedparticular words and phrases”).
a. Scope of Paragraph 2 of Amendment

Paragraph 2 of the Amendment provides tKetg “shall have exusive distribution
rights, as set forth in Paragta 1 of the Agreement, for all fr@ories of amended Exhibit B
until at least May 31, 2012. If Distributor meets the minimum purchase requirements set forth in
the Agreement for any of the additional Territoiitemay continue as the ekisive distributor in
the additional Territories beyond May 31, 2012, 201Z9-2 (repetition of2012” in original)].
Read in isolation, as Kreg implicitly urges t@eurt to read it, this provision appears to fully
supersede Paragraphs 1 and 21 of the Agreembitt) require Kreg to commit to (1) and then
actually make (21) minimum purchases to extenteit®m of exclusivity. Yet this construction
of Paragraph 2 places “undue emphasis * * particular words and phsas” and ignores other
facially contradictory portions adhe Amendment, namely thosatstg that “[p]rces, terms and
yearly quotas for the additional Territories shadl the same as set forth in the Agreement,

except that the dates for the computation of lyeamimums for the additional Territories * * *
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shall begin on June 30th 2010,” that “[a]ll otleyms of the Agreement remain unchanged,” and
that “Distributor and Companylesire to amend the Agreenmieas provided herein to add
additional Territories.” It alsguts the modifying phrase “astderth in Paragraph 1 of the
Agreement,” which points to the provision ddtshing the commitment requirements. If
Paragraph 2 is given the sweaapieffect advocated by Kreg, tieegrovisions of the Amendment
would be rendered meaningless, as wotid portions of the Agreement addressing
commitments, dates, and minimum purchase reqents. “Any interpretation of a contract that
has the effect of rendering at least one clauperfluous or meaningless * * * is not preferred

and will be availed if possible.Olin Corp. v. Am. Home Assurance C004 F.3d. 89, 99 (2d

Cir. 2012) (quotation omittedBeal Sav. Bank v. Somm@&65 N.E.2d 1210, 1213 (N.Y. 2007)

(“A reading of the contracth®uld not render any portion meagless.”). Accordingly, the
Court declines to interpret tlentract in this fashion. Iresad, looking to the Agreement and
Amendment as a whole, and considering theiggréxpressed intent to “amend the Agreement

* * * to add additional Territaes” while leaving “[a]ll othe terms and conditions of the
Agreement * * * unchanged,” the Court conclgdthat Paragraph 2 aynts Kreg exclusive
distribution rights in dlof the Territories trough May 31, 2012, providdtat the “prices, terms

and yearly quotas” set forth ithe Agreement and reiterated Raragraphs 6 and 7 of the
Amendment are satisfied. The Court notes that the extrinsic evidence submitted by Kreg
supports this interpretation; boftaz [79-21] and Poulos [79-22] appeared to be operating on the
belief that Kreg at least was required to commit to make minimum purchases to ensure its

exclusivity.
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b. Kreg's Performance

Reading Paragraph 2 in this fashion givee tio the question afhether Kreg satisfied
the terms of the Agreement and the Amendmeéhat is, whether Kreg “agree[d] to commit to
future minimum purchases” “prior to the completion of the current pefiotkfeg contends that
it did. It points to deposition testimony frofoulos stating that he orally committed in
December 2010 to purchase $800,000 worth of ‘biedshe four original territories. As to the
additional territories added by the AmendmeKteg contends that imade the requisite
agreement to commit in Poulos’s June 6, 20lhad-to Paz. VitalGo does not (properly)
dispute that Poulos made either of these allegatements; instead, it points to the equivocal
language of the June 6, 2011 e-mail and assertsithatclear from these writings that, in fact
that there has never been an [sic] commitment.” [83] at 11.

VitalGo's brief, read generously and iargunction with its Rule 56.1 statement, appears
to suggest that any commitment that Kreg made required to be in writing. The Court
assumes, as does Kreg, see [90] at 10-11, \thiatGo is attempting to argue that Kreg's
agreement to commit to a minimum purchase taoade in writing pursuant to Paragraph 23 of
the Agreement. Paragraph 28ovides that “[a]Jny noticeor communication required or
permitted hereunder (other than Administrative Not&lggll be in writing and shall be sent by
registered mail.” VitalGo appears to suggest treg’s alleged commitments were ineffectual
in light of this provision. Kreg disagrees; itrtends that Paragraph 1 of the Agreement, which

sets forth the “agreeing to commit to futuréenimum purchases” requirement, “says nothing

® The parties agree that commitment rather themal purchase is the determinative event.

"Kreg's Local Rule 56.1 statement avers that Potdgseed to purchase the same number of Total Lift
Beds in 2011 as it had in 2010, and agreed to meetemainder of the Annual Minimum Purchase
through purchases of the Total Lift Bariatric Bed. 9] 35. However, the deposition pages cited in
support of this testimony were not submitted to the C@ae Fed. R. Civ. P. 56(e); Local Rule 56.1(a)),
so the Court disregards this largely irrelevant factual assertion.
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about any ‘commit[ment] having to be wmriting * * * * [and] does not even require a
‘commitment,” merelyan agreement to commit to future purchases[90] at 10-11 (emphases in
original).

The Agreement and Amendment are silent as to what form Kreg’'s commitment (or
agreement to commit) had to take. Paragraph(i)(& the Agreement enés Kreg to renew its
exclusive distribution rights “by agreeing tmmmit to future minimum purchases,” while
Paragraph 1(C) provides only that VitalGo cannot replace Kreg in the original territories
“[p]rovided Distributor commits to mininm purchases in 2011.” Paragraph 23 of the
Agreement requires that “notice[s]” and tomunication[s]” be inwriting and served by
registered mail. Neither the Agreement nloe Amendment defines the terms “notice” and
“‘communication.”

The parties neglected to clarifvhat constitutes a “notice” or “communication” for which
Paragraph 23 requiresv&iting. They also negkted to use one of themserms to refer to the
commitment, notwithstanding their use of the té¢motice” elsewhere in the Agreement. See
[79-1] 11 8, 22. (The Agreement does not appeaeference any “communications.”) The
parties also failed to include iRaragraph 1 a requirement thia¢ commitment be in writing,
even though they incorpoeat such an explicit requirement ireb least six otheparagraphs of
the Agreement. Sead. 1 8, 11, 12, 13, 28, 29. In shorg thgreement and Amendment are far
from exemplary. But when arms-length agreets have been negotiated by sophisticated
parties, courts in New York are “extremelylugant to interpret an agreement as impliedly
stating something which the parties haeglected to specifically includeVermont Teddy Bear
Co. v. 538 Madison Realty C&07 N.E.2d 876, 879 (N.Y. 2004) (quotation omitted); see also

200 Genesee St. Corp. v. City of Ufiét4 N.E.2d 742, 743 (N.Y. 2006). Here, VitalGo
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obliquely invites the Court to do justat. The Court declines thisvitation. It is clear from the
parties’ Agreement that they migmplated requiring wings in certain guations and knew how
to impose writing requirements in these siat; Kreg's “commitment” or “agree[ment] to
commit” was not one of them. Given the impoftthis commitment to the parties’ dealings,
explicitly requiring it to be in writing would seeprudent. That decision was for the parties to
make upon drafting, however, not for the Court to méakedispute aroseThe Court declines to
read a “writing” requirement into Paragraph 1 of the Agreement.

The question therefore becomes whether Knefact committed to make the minimum
purchases within the timeframes in whichwias required to make ¢m. VitalGo has not
properly submitted any evidence to refute Ksegvidence that Poulos on December 10, 2010
orally committed to purchase $800,000 worth of biedghe four original territories. The Court
therefore accepts thisdiaas true. Under the plain languagfeParagraph 1 of the Agreement,
and Paragraph 2 of the Amendment, that cament vested in Kreg exclusive distribution
rights in Indiana, lllinois, Wisconsin, and greaimetropolitan Atlanta, Georgia until at least
May 31, 2012. On the record before it, the Caoncludes that Kreg performed as to the
original territories.

The same cannot be said of the additionaittgies. Kreg points to Poulos’s June 6,
2011, e-mail as evidence of its commitment. Bt e-mail states only that Kreg was “willing
to agree to commit to futurminimum purchases in 2011” ifiMIGo satisfiedcertain of its
demands — an offer to agree, perhaps, but not a firm commitment. Indeed, the e-mail's
concluding sentence underscores tintative at best nature Kfeg’s “commitment”: “I suggest
we work on a realistic timelide for [Kreg’s] commitment tduy products in 20%1but first we

need your cooperation to addrese thsues raised in this e-mail79-22]. Even taken in the
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light most favorable to Kreghis communication does not sugg#sit a commitment had been
made, or even that a firm agreement to conmrad been reached. Kreg has not directed the
Court to any other evidence of any commitmentathe additional territories, see [80] at 16-17,

nor has it suggested that the December 2010 agmwement was applicable to the additional
territories. The Court thus concludes that Kreg did not perform as to the additional categories
prior to “the deadline for [Keg] to commit,” June 30, 2011.

VitalGo claims that Kreg failed to perforomder the Agreement in two other ways as
well. See [80] at 11-12. VitalGe'first claim, that Kreg violad Paragraph 5 of the Agreement
by entirely failing to market the Total Lift Beth the additional territories, is completely
unsupported by evidence or even a citationthe record. Kreg, wever, has introduced
uncontroverted evidence chromng its marketing efforts in several of these markets in
painstaking detail. [88-8]. Ondlrecord as it stands, the Conmiist reject VitalGo’s claim that
Kreg made no effort to market the beds. Vit@ESsecond claim is thdtreg violated Paragraph
5 by making unauthorized alterations to the Tatift Bed without VitalGo’s prior written
approval, even after VitalGo demanded thaed<istop. VitalGo supports this allegation with
admissions from Kreg that “Defendant has demanded on multiple occasions that Plaintiff stop
making alterations to the Total Lift Bed” and thkaeg “has continued to make alterations to the
Total Lift Bed.” [49] 1 23-24. Kreg does nmintest that it has made and continues to make
alterations to the beds notwitastling VitalGo's entraaes for it to stop, se [88] 11 20, 23, 24,
but disputes that the alterations were uharized and violative of the Agreement. Seef21.

In some other case, this dispute may well risthtolevel of a genuine issue of material fact.
Here, however, nothing in the Agreement or Adraent — least of all Pagraph 5, which reads

in its entirety, “Sales. Distributor shall use itsbefforts to promote theale and distribution of
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the Equipment and to provide adequate suppofsiof its customers” — prohibits Kreg from
altering the beds. Paragraph 12 of the Agre¢rpeohibits Kreg from using or referring to
VitalGo’'s trademarks and tradeames “except as specified in this Agreement or as expressly
authorized by Company in wni)” but says nothing about alterittye beds or referring to them

as “Kreg Beds.” Similarly, Paragraph 19 sayattf{a]ny tampering, misuse or negligence in
handling or use of the Equipment renderswlagranty void,” but does not prohibit Kreg from
engaging in this or other bed-alteg conduct. Paz may have “told” Poulos not to alter the beds,
see [79-20], but that does natcontract provision make, paularly where the Agreement
expressly requires all modifications and amends@éa be in writing, [79-1] 1 29, and the
Amendment unequivocally statesatH[tlhere are no terms oroaditions other than those set
forth in this Amendment and the Agreemeas, amended.” [79-2] T 9. As VitalGo has not
demonstrated that any issues amning Kreg's alteration of the e were even addressed in the
parties’ agreement, the Courtatiaes to conclude that Kreg breached the agreement by altering
the beds.

Having considered all the arguments and evidence before it on the question of Kreg’s
performance, the Court is leftith a mixed conclusion: Kregerformed as to the original
territories but did not perform as to the additional territories. Neftaely has provided the
Court with guidance as to how New York countsuld view this situion. The parties have,
however, in their actions as well as their filingghis case consistently treated the agreements as
to the original territories and ¢hadditional territorieas two distinct agreements. See, e.g. [17];
[79-21]; [79-22]; [80] at 10; [83&t 12. Under New York law, “when two parties have made two
separate contacts it is more likely that promises made in one are not conditional on performances

required by the otherRNovick v. AXA Network, LL®42 F.3d 304, 312 (2d Cir. 2011) (quoting
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Rudman v. Cowles Commc’ns, 280 N.E.2d 867, 873 (N.Y. 1972)The test for separability
looks to whether “there would have been no bargain whate\aaryipromise or set of promises
were struck out,” but “boils down to the intent of the partielsl” (quotations omitted). Here,
either set of territories could Istruck out while keeping intact the essence of the Agreement as
to the other set; each set of territoriesl i@ own minimum purchase requirement, date for
commitment, and date for the minimum to be satisfindeed, the parties’ course of dealing and
arguments in this matter suggest that they etkwhe obligations as separate and distinct
notwithstanding their embodiment &single set of instrument§he Court therefore concludes
that the parties’ agreement as to the originaitteies was distinct from their agreement as to the
additional territories. And, asplained above, the evidence befdhe Court at this juncture
demonstrates that Kreg performed under the “agea&hpertaining to the original territories but
not the “agreement” pertaining to the additioterritories. Accordingly, Kreg’'s motion for
summary judgment [78] is denied to the exté@npertains to the additional territories, and
VitalGo’s motion for summary judgméefBl] is granted to the exteittpertains to the additional
territories. The Court proceeds with analysis of the cross-motionsly to the extent that they
implicate the original territories.
C. VitalGo’s Performance

The third element in Kreg’'s underlying breaghcontract action idreach by VitalGo.
Kreg contends that VitalGo breached thetipa’ agreement on September 19, 2011, when
VitalGo refused to honor Kreg’s purchase orfterfive beds. See [17A]f 25-26. VitalGo does
not contest that it denied Kreg's September 2011 purchase order, nor has it properly submitted

any argument that this denial was not a breach of the Agreement.
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Kreg contends that VitalG6acted wrongfully in refusingto recognize [Kreg] as a
distributor — as opposed &n ‘exclusive distribior’ — and refusing to sell [Kreg] the Total Lift
Bed.” [80] at 23. Kreg assertthat “[the Agreement and Aendment are crystal clear on
VitalGo's available remedies should [Kreddil to agree to commit to Annual Minimum
Purchases with respect to any of the territoriés.” The Agreement, however, says no such
thing. It provides, a¥italGo’'s Paz testified atis deposition, that Vit&o’s “sole remedy is to
strip Distributor of its exclusivity in that Tetory only” if Kreg “does not meet the annual
minimum purchase requirement in any fiscal yediz9-1] § 1(B)(ii)(e). Committing to meet a
requirement is not the same as actually meeting the requirement. The Agreement makes this
distinction in Paragraph 1(C): “Provided Dibutor commits to minimum purchases in 2011,
notwithstanding anything to theontrary herein, Company cannaplace Distributor in the
Territories until February 1, 2012, and thus Distdowtill have exclusiveistribution rights in
the Territories of Indiana, lllinois, Wisconsiand greater metropolitan Atlanta, Georgia until at
least February 1, 2012. Eher, if Distributor meets thminimum purchase requirements it may
continue as the exclusive stlibutor in the Territoriesbeyond February 1, 2012.” (The
Amendment later changed the operative dat®lay 31, 2012. See [79-3] 2.) In September
2011, there were still several months remainmg011 and more than 6 months remaining until
Kreg's deadline to meet the minimum purchasguirements. If Kreg failed to meet the
minimum purchase requirements by May 31, 2@h2n VitalGo’s only remedy was to strip of
its exclusive distribution rights. Until that timéjtalGo’s actions were not explicitly restricted
by the Agreement.

Yet in New York, “all contracts imply a covemaof good faith and fair dealing in the

course of performance. This covenant embracgsdedge that neitheparty shall do anything
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which will have the effect of destroying or injog the right of the other party to receive the
fruits of the contract.”511 W. 232nd Owners Corp. v. Jennifer Realty, €63 N.E.2d 496, 500
(N.Y. 2002) (quotations and citations omitted). “Trnée is grounded in many cases that in every
contract there is an implied unteking on the part of each partyat he will not intentionally
and purposely do anything to prevent the ofbenty from carrying out the agreement on his
part.” Grad v. Roberts198 N.E.2d 26, 28 (N.Y. 1964); see afsldl W. 232nd Owners Corp.
773 N.E.2d at 501 (noting that the implied dutygoiod faith and fair dealing “encompass|es]
any promises which a reasonable person in thdigosf the promise wuld be justified in
understanding were included” (quotation omitted). breach of the duty of good faith and fair
dealing amounts to a breach of contr&tdyris v. Provident Life & Accident Ins. G310 F.3d
73, 80 (2d Cir. 2002); New York law “does notogaize a separate causeaction for breach of
the implied covenant of good faith and fair deglivhen a breach of contract claim, based upon
the same facts, is also pledd’ at 81.

VitalGo’s failure to sell Kreghe beds that it requestpdevented Kreg from upholding
its end of the bargain; Kreg could not posgibpromote the sale ral distribution of the
Equipment” or “meet the annual minimum purahasquirement” if Vital® refused to provide
Kreg with the beds that requested. The Agreement and Amendment countenanced that Kreg
would make purchases of the bed, the only sooireéhich was VitalGo. Necessarily implicit in
such an arrangement — though not expressly pedvidr in the Agreement or Amendment — is
an understanding that VitalGo would sell Kreg thdstinat it properly reqeéed, and there is no
suggestion that Kreg’s written purchase order daiteconform with the requirements set forth in

the Agreement. See [79-1]  8; [79-27]. Theu@ therefore concluddbat VitalGo breached
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the parties’ agreement by failing to provide Knegh the beds that it ordered in September
2011.
d. Damages

The final element that Kreg must establiststhow success on the merits in pursuit of its
request for a permanent injunction is damagdfemd as a result of YalGo’s breach. Kreg
contends that, as a result of VitalGo’s breach, it “will be unable to fulfill its contractual
obligations to health care providers,” evéough it has “to date, avoided defaulting on its
obligations.” [80] at 26. Kreg fther contends that it “stand[s] tose profits from the sale of
Total Lift Beds,” and will endure “immeasurablendage * * * to [its] reputation in the health
care industry.”ld. It paints a dire picture: “The dag to [Kreg’s] reputation caused by its
sudden inability to deliver the Total Lift Bewill cause immeasurable damage through unknown
loss of business across afl[Kreg’s] product line, which includescores of other items. The loss
of this business is simply incalculabléd. at 27. The parties havet provided the Court with
any New York law (or much substantive argument) on the issue of damages.

Lost profits as damages for breach of contract are permitted in New Xerkford Co.
v. Cnty. of Erie493 N.E.2d 234, 235 (N.Y. 1986). But “it sttbe demonstratedith certainty
that such damages have been caused by the aadckecond, the alleged loss must be capable
of proof with reasonable certaynt In other words, the damages may not be merely speculative,
possible or imaginary, but must be reasonably certain and traceable to the breach, not remote or
the result of other intervening causefd” “In addition, there musbe a showing that the
particular damages were fairly within the conteatipin of the parties to ¢hcontract at the time
it was made.”ld. The same is true for loss of goodwill or damage to reputation.TSkec

Fabrics, Inc. v. August InG.29 F.3d 778, 780-81 (2d Cir. 1994).
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Kreg claims that it “purposefullyeduced its directales efforts in an attempt to mitigate
its damages by reducing the possibititat [Kreg] would have to blea customer that it could not
provide a Total Lift Bed,” [88] 1 86, aratcepted fewer “trial” orders of the bet.| 87. Kreg
also asserts that its “rentalstbe Total Lift Bed have droppedld. 1 88. None of these factual
assertions, all of which relate to lost profits(psoperly) controvertedA trier of fact reasonably
could conclude from Kreg’s evidence that itéesadipped as a directs@t of the disruption in
Kreg's bed supply. Yet the reab is devoid of evidenceuggesting that “the parties
contemplated lost profits as a potential bdsr damages in the event of a breachwards.com,
LLC v. Kinko’s, Inc. 834 N.Y.S. 2d 147, 152 (N.Y. App. Div. 2008if'd, 925 N.E.2d 926
(N.Y. 2010). To the contrary, the Agreement eams an indemnity prosion pursuant to which
Kreg “agrees to hold the Company free andriass from any and all claims, damages, and
expenses of every kind or nature whatsoevér* as a direct or indirect consequence of
termination of this Agreement in accordance withetsns,” [79-1] 1 27, wich suggests, at least
when taken in the light most favorable to Wa&a, that the parties did not contemplate lost
profits as a basis for damageAnd New York courts have exggsed some reluctance to find
contemplation of liability for losprofits even where plaintiffs are able to establish that they
purchased property for resale purposes expected to turn a profit doing €eornell Holdings,
LLC v. Woodland Creek Assocs., LI882 N.Y.S. 2d 586, 588 (N.Y. App. Div. 2009).

But the Court need not definitively resolve tbst profits issue at this time and on this
record because the alleged damages to Kregistagon, dire as they may be if they came to
fruition, lack any factual basis in the record cathgbefore the Court. In its summary judgment
materials, Kreg has not presented any eviddhae its reputation has actually been harmed.

Rather, at least as of the time of the swanmjudgment briefing, Keg could muster only
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speculation that its reputation might be harmesoate time in the future. To be sure, time has
elapsed between the filing of Kreg's motion for summary judgment requesting permanent
injunctive relief and the Court’s resolution ofathmotion. Yet Kreg henot sought leave to
supplement the record with any evidence that its concerns about possible harm to its reputation
actually have come to fruition. In view tie foregoing discussion, the Court concludes that
Kreg has not demonstrated the last elenwnactual success on the merits (damages) and
therefore is not entitled to judgmt as a matter of law at this time on its request for permanent
injunctive relief notwithstanding the absenof disputed facts in the recdrd.

With that said, Kreg may yet be entitledan alternative remedy. Federal Rule of Civil
Procedure 54(c) provides in relevauatrt that “[e]xcept as to@arty against whom a judgment is
entered by default, every final judgment shall gthetrelief to which a party in whose favor it is
rendered is entitled, even ifetparty has not demanded such felehis pleadings.” As the
Seventh Circuit has explained, “Rule 54(c) wasigleed to divorce theetision what relief to
award from the pleadings and arguments of cdutise court is to determine, and award, the
right relief in each case even if themplaint is silent on the questionWilliamson v. Handy
Button Mach. Cq.817 F.2d 1290, 1298 (7th Cir. 1987); see &isloe v. Fiedler974 F.2d 1484,

1501 (7th Cir. 1992). New York courts similarlyveaheld that a court ngd‘adapt its relief to

the exigencies of the casdjbyle v. Allstate Ins. Cpl N.Y.2d 439, 443 (1956), including by
ordering damages to be paid where the specific relief demanded (here, an injunction) is not
practical.423 S. Salina Street, Ine. City of Syracuseé68 N.Y.2d 474, 4831086). See alshil.
Physicians Union v. Miller675 F.2d 151, 158 (7th Cir. 1982) (explaining that damages may be

awarded even if not requested in complaiBBOC v. Massey-Ferguson, In622 F.2d 271, 277

8 As discussed below (see pp. 31-8i:a), some of the other factors that figure in the analysis also weigh
against granting the injunctive relief that Kreg requests.
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(7th Cir. 1980) (sameFreed v. Travelers300 F.2d 395, 399 (7th Cir. 1962) (same); Wright &
Miller, 10 Fep. PRAC. & Proc. Civ. 8§ 3664 (3d ed. 2012) (same).

Here, as the Court has recognized from the outset of the litigation, given that “the
situation facing Kreg is fluid and could changgpidly,” “changed circumstances,” [47] at 11,
may warrant the revisiting of pmaulings at later stages of the case. That observation remains
equally valid, if not more so, on the basis o tturrent record. As noted above, as to the
original territories, Kreg has established thet finsee elements of a chaifor breach of contract
under New York law: (1) the estence of a contract, (2) Kregown performance, and (3)
VitalGo’s breach. Se€learmont Prop. 872 N.Y.S.2d at 728Eternity Global Master Fund
375 F.3d at 177. Although on the current record Krag fallen short of the mark on the fourth
element needed to secure injunctive relief &t time — damages — theauitlity referenced above
prevents the Court from foreclosing the posgipilhat Kreg may be entitled to damages after
further development of the record. In particutae Court cannot exclude the possibility that the
breach identified above in regaral VitalGo’s obligations in the aginal territories resulted in
the kinds of damages that Kreg anticipated Wwat not (yet) able to prove in the materials
submitted in support of the instamotion for injunctive relief.

The upshot, therefore, is that the Cowitl deny both parties’ motion for summary
judgment insofar as they pertain to the origiteafitories and will not eter the injunctive relief
requested by Kreg. However etldenial of Kreg’s motion isubject to the discussion above
concerning potential alternativelief if, upon further considetian, the circumstances of the
case so warrant.

2. Irreparable Harm/Absence of Adequate Remedy At Law
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In the interest of completeness, the Court mewrns to the other factors that bear on
Kreg's request for injunctive relief. At bottormpnsideration of those dtors leads the Court to
conclude that even if Kreg were able to dastrate success on the merits, it still would not be
entitled to a permanent injuncti@ this time because it has rd#monstrated irreparable harm
or the absence of an adequate remedy at |alWwese two requirements tend to merge. See
Roland Mach. Co. v. Dresser Indus., In¢49 F.3d 380, 386 (7th Cir. 1984). An injury is
“irreparable” when it i®f such a nature that the injuredtyacannot be compensated in damages
or when damages cannot be measured by any pecuniary stadarndian Mut. Ins. Co. v.
Meridian Ins. Group, In¢.128 F.3d 1111, 1120 (7th Cir. 1997).

As explained above, there is no evidencat tKreg has suffered an injury to its
reputation, or even thas loss of reputation is a presently existing actual threat. Such an injury
could “constitute irreparable harm that is not compensable by an award of money damages.”
Gateway E. Ry. Co. v. Terminal R.R. Ass’'n of St. |L.@%i$-.3d 1134, 1140 (7th Cir. 1994); see
alsoKlein, Wagner & Morris v. Lawrence A. Klein, P,G88 N.Y.S.2d 424, 426 (N.Y. App.
Div. 1992). Kreg's alleged loss pfofits, even if contemplated lilie parties’ contract, almost
certainly cannot. The Seventhr@iit has expressed doubt thdtusiness losses from the
termination of a distribubin license are irreparableMicro Data Base Sys., Inc. v. Nellcor
Puritan Bennett, In¢.165 F.3d 1154, 1157 (7th Cir. 1999). “Only money is at issue,” it has
explained, and, moreover, “[c]lountsutinely tote up and award damages the loss inflicted by
wrongful terminations of distributorships.ld. Indeed, in thiscase Kreg has produced
guantitative evidence documenting its reducedssdle next logical — and potentially workable
— step would be to assign dolkgures to those losses. The Coailmis concludes that injunctive

relief would not be warranted even if Kregdhdemonstrated success on the merits. The Court
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need not and does not consider the balance of harmg,. s&e Louis Laborers’ Local 100 v.
Bellon Wrecking & Salvage Co414 F.3d 700, 703 (7th Cir. 200%t notes that the parties
have not provided the Court witmyareason to depart from its preus analysis of this factor.
See [47] at 11-12.

V. Conclusion

For the reasons stated above, the Court gmamart and denies ipart VitalGo’s motion

[81] and denies Kreg's motion [78] becauseh#@s not demonstrated an entitlement to the
injunctive relief that it request3his matter is set for further status hearing on April 18, 2013, at

9:30 a.m.

Dated:March28,2013 ! E " ‘i E ;

RobertM. Dow, Jr. &~
UnitedState<District Judge
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