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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
GLENWOOD HALSTED LLC,
Plaintiff,
V. 11 C6772

VILLAGE OF GLENWOOD, an
[llinois municipal corporationet al.,

~—_— T e T

Defendans.

MEMORANDUM OPINION

This matter comes before the Court on the motion of third party witness Joe
Letke (“Letke”) to reconsiderthis Court’'s previous May 9, 2014 order (“Order”)
requiring compliance withan outstanding recordsubpoena For the followirg
reasons, theetke’s motion is granted and the Order is vacated

BACKGROUND

On April 10, 2014 the Defendant¥/illage of Glenwood(*Village”), Kerry
Durkin and Kevin Welsh (collectively “Defendants”) filed a motion to compel Letke
to provide thenumerousiocumentspecified in their recordsubpoena Letke did not
respond to Defendartsnotion to compel. On May 9, 2014, this Court granted
Defendantsmotion to compel Letke to comply with the termslod asserted records

subpoenaSee Glenwood Halsted LLC v. Village of Glenwood, et al., No. 11 C 6772,
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2014(N.D. lll. May 9, 2014. On May 15, 2014, Letke moved for reconsideration of
this Court’sOrder based on his Instanter Motion in opposition diebBdants’ motion
to compel.

The underlying facts have already been set forth in our prior opinion.
Accordingly, only the facts relevant to the instant motion will be discus<ed.
September 26, 2011, Plaintiff Glenwood Halsted LLC (“Glenwood Halsted’)LLC
filed suit against the Defendantlleging that in 2008 the Defendants schemed to
diminish the value of a shopping complex owned by Glenwood Halsted LLC. It is
alleged that the scheme began when Glenwood Halsted LLC sougWilldge’s
approval and agperation to establish Tax Increment Financing (“TIF”) in an attempt
to improve the functionality of Glenwood Halsted LLC’s shopping complexkel,.e
an accountant, was hired by Glenwood Halsted LLC to assisteating a TIF
proposal to present to the Defendants.

Following the filing of the instant case, Letke was deposed by the Defendants
on December 18, 2013. Letke testified about his involvement in the development of
the TIF proposal, his familiarity with the shopping complex, his dealings the
Village, his work on other municipality TIFs, arfs interaction with the owners of
Glenwood Halsted LLCLetke alsonamedseveral documentthat related to the

topics he discussed that he may have in his possession.
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However, in the midst of the deptisn, Letke fell ill and the deposition ended
prematurely. Subsequent attempts by the Defendants to reschieeluiemaining
time allotted for Letke’s deposition were not fruitful. On January 28,4, the
Defendants issued a records subpoena toelLed#juesting numerous documents.
Initially Letke’s attorney, Lou Karnezis (“Karnezis”acceptedthe subpoena and
informed the Defendants that he would provide the requested documents by the end of
the week. At the time ofKarnezis acquiescehe was unawar¢hat Letkehadhireda
criminal defenseattorneyDean Polales (“Polales”}o assistin dealing witha broad
criminal investigation On January 30, 2014, Polale®t witha federal prosecutdo
discuss an ongoinfederalgrand juryinvestigdion into Letke’s involvement with
several municipal TIF projects.The criminal investigation focused on Letke’s
dealingswith the now defunct real estate development of the Harvey Hotel, in
Harvey, lllinois. In light of the now apparent criminal invagdtion the documents
set forth in the records subpoena were never produced and eventually Karnezis
informed the Defendants that Letke was invoking his Fifth Amendment privilege

LEGAL STANDARD

The Fifth Amendment privilege against sgl€rimination may be invoked in

any criminal or civil mattewhen an individual’'s testimony creates a possibility of

criminal prosecutionKastigar v. United Sates, 406 U.S. 441, 444 (1972). The
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privilege is appcable in respnse to specific inquires that call for an admissioa of
crime or objectively create “some tendency” to subject tuividual to criminal
liability. In re High Fructose Corn Syrup Antitrust Litigation, 295 F.3d 651, 6684
(7th Cir. 2002) When the court is considering the right againstiseifimination, the
privilege should be construed broadly in favor of the right.re Corrugated
Container Antitrust Litigation, 661 F.2d 1145, 1150 (7th Cir. 1981).
DISCUSSION

The parties contest wtieer. (1) Letke waived his Fifth Amendment privilege
by testifying at theDefendants’'December 2013 deposition; and (2) whether the
production of the documents sought is protected by the Fifth Amendraach issue
will be dealt with in turn.
|. Waiver

The Defendantsantend that Letkevaived his Fifth Amendment privilege by
testifying in the Decembet013deposition for five houts The Defendants posit that
Letke must have or should have known that he was a target ofiaarinvestigation
prior to the depositiondue to his numerous problemataealings with other
municipalitiesand an investigative newspaper artileich was critical of the failed
development of thelotel Harvey projectiIn choosing to proceed with the deposition

Letke waivedhis Fifth Amendment protectiontsy disclosing incriminating evidence
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To support their positignthe Defendantsargue that the facts dRogers v.
United Sates, 340 U.S. 367 (1951) are analogotgs Letke’s prior dsclosure of
information and subsequentvocation of the Fifth Amendmentin Rogers, Jane
Rogers brought certiorari after being found in contempt based on her refasaixer
guestions posed by a grand jury and the cdrogers, 340 U.S. at 368.Rogers
testified before a federgrand jury that she had “held the position of Treasurer of the
Communist Party of Denver until January, 1948, and that, by virtue of her offece, sh
had been in possession of the records and testified that she had turned them over to
another. But [after her testimoy ended and she returned the following day to testify]
she refused to identify the person to whom she had given the Party’s’asdesting
her Fifth Amendment privilege against segl€rimination. Id. at 368370. The Court
held that Rogers could not justify her refusal to answer questions regarding the
identity of the person to whom she turned over the Party’s books on the ground of
privilege against selncrimination because this testimony would be no more
incriminating than her previous voluntarysdiosure.ld. at 374375. Although
Rogers stands for the proposition that an individual cannot discioseminating
facts and then rely on the Fifth Amendment to avoid disclosing furthetsgétaike’s
deposition testimony and subsequent invocation of the Fifth Amendment istdistinc

In Rogers, the testimony of the witness was given within the confines of a grand jury
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criminal investigation, where a determinatiof criminal activity was being gauged.
Letkes testimonyon the other handyas given in the confines of a depositioma
civil casethat he was not a party topncerning work he performddr Glenwood
Halsted LLC. The nature of the forum where thestimonywas givenis pivotal.
Letke never gave any indicatioturing his December 2013 depositidimat he knew
any of his work for various municipalitiegasbeing criminally investigatedWithout
a threat of legal peril in the disclosure of inforroat Letke did not think he was
disclosing incriminating informationAs a result, Letkéeid nothawe a needo utilize
the protections of the Fifth Amendmenthe Court finds that Letke did not waiveshi
Fifth Amendment protections by giving testimony in his December 2013 deposition.
I1. Records Sought in the Subpoena

Letke seeks to invoke his Fifth Amendmenitvilege to avoid complying with
the Defendantsrecords subpoena.letke argues that the records subpoéna
tantamount t@wompelling his testimongnd therefordarred by the Fifth Amendment.
Defendantsseek nine separate categories of documents relateethke’s work with
Glenwood Halsted LLC. Defendants argtiat the documents sought were all
referenced and discussedlength during his December 2013 depositiohhusthe
disclosure of the documents would not be more incriminating than hisopsevi

voluntary disclosures. To analyze Letke's-ifth Amendmentclaim, we are mindful
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that the privilege against seticriminaion only extends to information that is both
testimonial and incriminatindzisher v. United Sates, 425 U.S. 391, 414 (1976).

A. Testimonial Nature of Production

Statements are testimonial when “made under circunesambich would lead
an objectivewitness reasonably to believe that the statement would be available for
use at a later trial.United States v. Cromer, 389 F.3d 662, 67874 (6th Cir. 2004).
Testimonial evidence includéprior testimony at a preliminary hearing, before a
grand jury or aia former trial; and ... police interrogationddichigan v. Bryant, --
U.S.--, 131 S.Ct. 1143, 1153 (201(gting Crawford v. Washington, 541 U.S. 36, 68
(2004)) The production of documentsnay also be testimonial when it
“communicate[s] information about the existence, custody, and authentafity”
materials United States v. Hubbell, 530 U.S. 27, 37 (2000).

Letke argues that turning over the documeeatgiested in the records subpoena
would be tstimonial The records subpoenaroadlyrequests Letke to turn over all
documents in his possession or control that relate to his work eorilignwood
HalstedLLC TIF. This request includes billings records, emails and all documents
relatedto Letke’s dalings with four individuals involved with the Glenwood Halsted
LLC TIF proposal, two of which are Defendants Kerry Durkin and Kgvaish. The

breadth of the records subpoesa@ontrasted by Letkelgnited testimony concerning
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documents in hi®ecember2013 deposition.Over the course dfetkeés deposition
he specifially mentionseight different pieces of paperwork that were generatéue
course of his retentiony Glenwood Halsted LLCIn many ofthose instance$etke
Is uncertainf he still haspossession of thecords

Letke’s limited discussion of documentcoupled with his uncertainty
concerning the existence tfose documents cannot be reconciled withstiigoenas
broad request for all documentagyidence related to his wordn the Glenwood
Halsted TIF. The subpoeria request fofall documents in your @ssession, custody,
or control” regardingGlenwood Plazavould require Letkeo “take a mental and
physical” inventory of his effectsto properly address the scope of theords
subpoena. Hubbell, 530 U.S. at 42. This accumulation of Letke'rivate
documentary materials woufgtove the existence, custody, and authenticftguch
records |d. at 37. The Court deems Letke’s relinquishment of the records specified
in the Defendants’ records request would be testimonial.

B. Incriminating Natur e of the Documents

Production of the requested documents also must be incrimingtiroe
covered by the Fifth Amendmer@ee Fisher, 425 U.S. at 4141t is for the tribunal
conducting the trial to determine what weight should be given to the contentia of th

witness that the answer sought will incriminate hitdriited States ex rel. Vajtauer v.
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Commissioner of Immigration of Port of New York, 273 U.S5.103, 113 (1927).The
privilege against seifihcrimination not only extends to answers that would in
themselves support a conviction but also embraces responses that would durnis
“link in the chain of evidence needed to prosecute the claimant foreeafextime.”
Hoffman v. United States, 341 U.S. 479, 486 (1951).

Letke’s attorney Polas was informed on January 3@014 that his client was
the subject of a criminal investigation focusing on Letke’s involvement verake
municipalities’ financial afairs. The federal prosecutdhat met with Polake
acknowledgedthat Letke’'s experience and expertige assisting municipalities in
setting up various forms dhancing particularly TIF financing, was of interesthe
documents sought in the Defendants’ records subpoena attest to Lefkerierce
and expertise in setting uFs for municipal improvementsLetke was retained by
Glenwood Halsted LLC to utilize his proficiency in seiftinp a TIFto revitalize the
Glenwood Halsted LLCshopping center. Not only would the records be direct
evidence of Letke’'s work inthe relevant areas of the grandry investigation, e
records may be utilized in a criminal prosecution to estallletke’s state of mind,
intent, o lack of mistake under Federal Rule of Evidence 404(b). Therdfoze

documentary evidence generated through Letke’s work on the Glenwood Hal€ted



TIF may provide “a link in the chain of evidence” needed in investigating Letke’s
other dealing with municipality TIFgHoffman, 341 U.S.at 486.

The Court finds that the documents called for in the Defendaatord
subpoenavould betestimonial and incriminating and therefa@mpliance with the
records subpoena would be violative of the Fifth Amendment

CONCLUSION

For the aforemationed reasond.etke’s motion toreconsiderDoc. no. [159])

Is granted. This Court'$lay 09 2014 Order(Doc. no. [157])is vacated.Status

hearing is set for 7/8/2014 at 9:30 a.m.

Charles P. Kocoras
United States District Judge

June 2, 2014
Dated:
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