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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
TIMELINES, INC.
Plaintiff,
V. CivilAction No.: 11 CV 6867

FACEBOOK,INC. HONORABLE JOHN W. DARRAH

N N N

Defendant.

MEMORANDUM IN SUPPORTOF FACEBOOK, INC.'S MOTION INLIMINE NO. 3:
TO EXCLUDE EVIDENCE, ARGUMENT, AND TESTIMONY REGARDING
FACEBOOK'S UNRELATED TRADEMARK PROSECUTIONAND
ENFORCEMENT EFFORTS

INTRODUCTION

Defendant Facebook, Inc. (“Facebook”) respectfully moves this GQodimnine for an
order excluding evidence, argument, andirtesty regarding Facebook’s unrelated trademark
prosecution and enforcement efforts under Fadeules of Evidence 401, 402, 403, and 404.
Such evidence, which concerns Facebook’s allegféaits to register rad/or protect certain
trademarks that are not at issuehiis action, is wholly irrelevarib the issues in this case — the
validity of Plaintiff's alleged‘timelines” trademark and Faceboskallegedly infringing use of
the term “timeline” — and therefore is inadmissibleeDFR. EviD. 402. Even if this evidence
could be deemed relevant, it should be excludedause its probative value is substantially
outweighed by the danger of unfair prejudicenfasion of the issues, wasting time, and
misleading the jury. #b. R.EvID. 403. Further, this evidence should also be excluded because
it constitutes improper character evidenceb.R.EvID. 404.
. BACKGROUND

In its complaint, Plaintiff allges that Facebook’s use of thenté‘timeline” to refer to a

feature of its user interface infringes Pldffg purported trademark rights in the terms
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“Timelines,” “Timelines.com,” and a stylizegersion of “Timelines” (the “Alleged TIMELINES

Marks”). (Dkt. No. 27, Am. Compl. 1 5.) No othirms or alleged tradearks are at issue in

this case.

Despite the narrow scope of this trademafingement action, Facebook anticipates that

Plaintiff will attempt to rely on Facebook’s ratated trademark prosecution and enforcement

efforts at trial to argue that either (a) Pldintwns protectable tradesrk rights in the Alleged

TIMELINES Marks, or (b) Facebook is not makingrfase of the term “timeline” but rather is

using the term as a trademark. In its oppasito Facebook’s motion for summary judgment,

Plaintiff alleged that:

Facebook’s “name comes from the ‘genemame that was given to certain
college picture books known as ‘fadgmoks.” (Dkt. No. 112 (Pl. Opp. to
Facebook’s Motion for Summadudgment) at 11.)

Facebook has “trademarked and enforced the terms ‘like,” ‘poke,’ ‘wall,” to name
just a few.” (d. at 2.)

“Facebook’s own trademark history denstrates that it seeks trademark
protection for terms that apar in dictionaries ...."I¢l. at 11.)

“Facebook aggressively litigates its own trademarks that appear to be generic.
When other entities have attempted register or use any term close to
Facebook’s registrations, such as ‘WALL’ or even terms using ‘BOOK,
Facebook has attacked thos#tess (including one thagought to trademark ‘F*’)

in courts and before the Tradark Trial and Appeal Board.ld.)

“Given Facebook’s history, there is no ques that were it not for this legal
dispute, Facebook already would have applied foowis trademark for the term
TIMELINE, and presumably would argue thhe term is suggestive and also that
it has acquired secondary meaning. Tikdiecause Facebook has filed lawsuits
or USTPO objections against many comparfor many similar terms, and this
case falls within the ambit of those effortsId.}



II. ARGUMENT

A. Evidence Regarding Facebook’s Unrelted Trademark Prosecution and
Enforcement Efforts Is Irrelevant and Thus Inadmissible.

Evidence is relevant if it “has any tendertoymake a fact more or less probable than it
would be without the evidence.”EB. R. EviD. 401. Irrelevant evidends inadmissible. #b.

R. EviD. 402; see Abbot Labs. v. Sandoz, Jn£43 F.Supp.2d 762, 777-78 (N.D. Ill. 2010)
(excluding irrelevant evience under Fed. R. Evid. 402).

The sole issue in this casewhether Facebook’s use of tteem “timeline” for a feature
that organizes user content in chronologicaleorinfringes Plaintifs purported rights in the
Alleged TIMELINES Marks. Evidence relatinip Facebook’s prosecution and enforcement
efforts for words other than “timeline”, suels FACEBOOK, LIKE, ®PKE, and WALL, has no
bearing on Facebook’s fair descriptive use of the term “timeline.” Nor does the validity of
Facebook’strademarks have any bearing on the validityPddintiff's alleged TIMELINES
Marks, or on the issue of whether Facebook’s ugaeivord “timeline” is likely to lead to any
confusion. This evidence is wholly irrelevaartd inadmissible under Federal Rules of Evidence

401 and 402.

B. Evidence Regarding Facebook’s Unrelted Trademark Prosecution and
Enforcement Efforts Is Also Highly Prejudicial and Thus Inadmissible.

Even relevant evidence can be excluded if its probative value is substantially
outweighed by the danger of unfagirejudice, confusion of thessues, misleading the jury, or
wasting time. ED. R.EvID. 403; Thompson v. City of Chicagd72 F.3d 444, 456-57 (7th Cir.
2006) (citation omitted) (“Rule 408rovides a district court wittiscretion to exclude evidence
where ‘its probative value is substantialbutweighed by the dangesf unfair prejudice,

confusion of the issues, or misleading the jury.’)



Here, Plaintiff's theory appesrto be that if Facebook is labto register and enforce
allegedly descriptive or genericres, then Plaintiff should have the ability to do so, too. This
“evidence” amounts to nothing more than Fiffils own unsupported allgations regarding the
alleged genericness of Facebook’s unrelated tradesm If Plaintiff is permitted to introduce
those allegations at trial,aEebook will have to use time &ial responding to them. This
evidence should be excluded under Federal RtllEvidence 403 because a mini-trial on the
validity of Facebook’s marks and psosecution and enforcementagts relating to those marks
will confuse the issues, mislead the jury, amaste trial time. Fed. R. Evid. 403 Advisory
Committee Notessee Thompsoml72 F.3d at 457 (citations omitted) (excluding evidence under
Fed. R. Evid. 403 “because its admission makegatylithat the jury will be induced to decide
the case on an improper basis ....").

C. Evidence Regarding Facebook’s Unrelted Trademark Prosecution and

Enforcement Efforts Constitutes Improper Character Evidence and Thus
Should Not Be Admitted.

Furthermore, to the extent that Plaintitempts to introduce evidence of Facebook’s
unrelated trademark prosecution and enforcemdattefas “character” evidence, Federal Rule
of Evidence 404(b) prohibits the admission oflsevidence. Specifically, under Rule 404(b),
evidence of prior acts is not adssible “to prove a person’s chamcin order tsshow that on a
particular occasion the person atte accordance with éhcharacter.” In aer for evidence of
prior acts to be admissible, such evidence m(E):"be directed towardstablishing a matter in
issue;” (ii) “show that the otheact is similar enough and closeogigh in time to be relevant to

the matter in issue;” (iii) “be sufficient to supparjury finding that the defendant committed the

similar act;” and (iv) “have probative value thatot substantially outweighed by the danger of



unfair prejudice.” United States v. White698 F.3d 1005, 1017-18 (7tir. 2012) (quoting
United States v. Perkin§48 F.3d 510, 513-14 (7th Cir. 2008)).
In opposition to Facebook’s summarydgment motion, Plaintiff used Facebook’s
unrelated trademark prosecution and ecément activities to allege that:
e “Given Facebook’s history, there is no questibat were it not foithis legal dispute,
Facebook already would have applied fooien trademark for the term TIMELINE, and
presumably would argue that the term sgggestive and also that it has acquired

secondary meaning” (Dkt.d\N 112 (PIl. Opp.) at 2); and

e “Facebook’s own trademark history demonstrates that it seeks trademark protection for
terms that appear in dictionaries ..ld.(at 11).

Plaintiff hopes to convince the jury th&acebook must be using the generic term
“timeline” as a trademark and not in itsirfaand descriptive sense because Facebook has
previously sought registrationsrfand asserted rights in othemrelated marks that Plaintiff
characterizes as generic. This theory isamy illogical and unsupported by the facts, but also
would likely result in unfair prejudice to Faaeik and confusion about the allegedly infringing
acts at issue.

Given that the only purpose for this evidenis to attempt to establish Facebook’s
propensity towards a certain courdeconduct, it constitutes ijpnoper character evidence and is
therefore inadmissible. 8B. R. EvID. 404(b).

V. CONCLUSION

Based on the foregoing, Facebook respecthatyuests that the Cduexclude evidence,
argument, and testimony regarding Facebook’s atedltrademark prosecution and enforcement

efforts.

/ / /
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CERTIFICATE OF SERVICE

The undersigned, an attorney, herebyrtites that he swed the foregoing
MEMORANDUM IN SUPPORT OF FACEBOOK, | NC."S MOTION IN LIMINE NO. 3:
TO EXCLUDE EVIDENCE, ARGUMEN T, AND TESTIMONY REGARDING
FACEBOOK'S UNRELATED TRADEMARK PROSECUTION AND ENFORCEMENT
EFFORTS by means of the Court's CM/ECF Systenhich causes a true and correct copy of
the same to be served electronically on all CO®FEegistered counself record, on April 8,
2013.

Dated: April 8, 2013

/s/ Brendan J. Hughes
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