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CaseȱNo.ȱ11ȱCȱ7590

ȱJudgeȱVirginiaȱM.ȱKendall

MEMORANDUMȱOPINIONȱANDȱORDER

PlaintiffȱFederalȱDepositȱInsuranceȱCorporationȱ(“FDIC”)ȱasȱreceiverȱforȱMutualȱBankȱ(the

“Bank”)ȱsuedȱtwelveȱindividuals,ȱtenȱmembersȱofȱtheȱBoardȱofȱDirectorsȱ(theȱ“Board”)ȱofȱtheȱBank

(together,ȱ theȱ “Directorȱ Defendants”),ȱ andȱ twoȱ formerȱ officersȱ ofȱ theȱ Bankȱ (theȱ “Officer

Defendants”).ȱ ȱTheȱFDICȱalsoȱbroughtȱ claimsȱagainstȱ theȱBank’sȱ lawyer,ȱ JamesȱRegasȱ (alsoȱa

DirectorȱDefendant)ȱandȱhisȱlawȱfirmȱ(theȱ“RegasȱFirm”).ȱ ȱTheȱFDICȱallegedȱgrossȱnegligence,

negligence,ȱbreachȱofȱfiduciaryȱduty,ȱwastingȱofȱcorporateȱassetsȱand,ȱinȱtheȱcaseȱofȱRegasȱandȱthe

RegasȱFirm,ȱclaimsȱofȱmalpracticeȱandȱaidingȱandȱabettingȱtheȱotherȱDefendants’ȱbreachȱofȱfiduciary

duty.ȱȱTheȱclaimsȱariseȱasȱaȱresultȱofȱtheȱBank’sȱlossȱofȱ$115ȱmillionȱandȱsubsequentȱbusinessȱfailure,

allegedlyȱasȱaȱ resultȱofȱ riskyȱconstructionȱandȱcommercialȱ realȱestateȱ loansȱandȱ theȱ improper

expenditureȱofȱcorporateȱassetsȱforȱpersonalȱuseȱbyȱtheȱDefendants.ȱȱEachȱofȱDefendantsȱmovesȱto
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dismissȱtheȱclaimsȱpursuantȱtoȱFederalȱRuleȱofȱCivilȱProcedureȱ12(b)(6).ȱȱForȱtheȱreasonsȱsetȱforth

herein,ȱtheȱmotionsȱareȱgrantedȱinȱpartȱandȱdeniedȱinȱpart.

UndisputedȱFacts

Forȱpurposesȱofȱaȱmotionȱtoȱdismiss,ȱtheȱCourtȱacceptsȱasȱtrueȱallȱwellȬpleadedȱallegations

inȱtheȱFirstȱAmendedȱComplaint.ȱȱȱBeginningȱinȱ2004,ȱtheȱBankȱgrewȱitsȱloanȱportfolioȱrapidlyȱwith

aȱ concentrationȱ inȱ commercialȱ realȱ estateȱ (“CRE”)ȱ andȱ inȱ acquisition,ȱ construction,ȱ and

developmentȱ(“ADC”)ȱloans.ȱȱInȱ2007,ȱtheȱADCȱloansȱrepresentedȱ209%ȱofȱtheȱBank’sȱcapital;ȱby

2009,ȱADCȱ loansȱ representedȱ819%.ȱ ȱByȱ comparison,ȱotherȱpeerȱgroupȱbanksȱdecreasedȱ their

exposureȱtoȱADCȱloansȱfromȱ147%ȱinȱ2007ȱtoȱ129%ȱinȱ2009.ȱȱInȱ2007,ȱtheȱBankȱheldȱCREȱloans

accountingȱforȱ415%ȱofȱtheȱBank’sȱtotalȱcapital;ȱbyȱ2009,ȱCREȱloansȱaccountedȱforȱ1,855%ȱofȱtotal

capital.ȱȱByȱcomparison,ȱpeerȱgroupȱbanksȱȱhadȱCREȱexposureȱofȱ302%ȱinȱ2007,ȱandȱ205%ȱinȱ2009.ȱ

Additionally,ȱtheȱBankȱconcentratedȱitsȱloanȱportfolioȱinȱaȱsmallȱnumberȱofȱcustomers,ȱincreasing

loanȱamountsȱtoȱitsȱfifteenȱlargestȱborrowersȱfromȱ$294.2ȱmillionȱinȱ2007ȱtoȱ$428.6ȱmillionȱinȱtheȱfall

ofȱ2008.

A.ȱȱTheȱBank’sȱLoanȱPolicyȱandȱRegulatoryȱExamȱHistory

Onȱ paper,ȱ theȱ Bankȱmaintainedȱ anȱ extensiveȱ loanȱ policy,ȱ requiringȱ underwritingȱ in

conformityȱwithȱstateȱandȱfederalȱlaw,ȱextensiveȱdocumentation,ȱandȱevaluationȱofȱrisk.ȱȱȱAccording

toȱtheȱBank’sȱloanȱpolicy,ȱloansȱinȱexcessȱofȱtheȱindividualȱofficers’ȱlendingȱlimits,ȱbutȱunderȱ$1

million,ȱrequiredȱtheȱapprovalȱofȱtheȱSeniorȱOfficerȱLoanȱCommitteeȱ(theȱ“SOLC”)ȱandȱloansȱin

excessȱ ofȱ $1ȱmillionȱ requiredȱ theȱ approvalȱ ofȱ theȱ Directors’ȱ Loanȱ Committeeȱ (theȱ “DLC”)
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comprisingȱmembersȱofȱtheȱBank’sȱBoard.ȱȱInȱreality,ȱDefendantsȱrepeatedlyȱignoredȱtheȱBank’s

loanȱpolicy.

InȱMayȱ 2005,ȱ theȱ IllinoisȱDepartmentȱ ofȱ Financialȱ andȱ Professionalȱ Regulationsȱ (the

“IDFPR”)ȱconductedȱanȱexaminationȱofȱtheȱBankȱandȱdeliveredȱitsȱreportȱtoȱtheȱBoardȱonȱJuneȱ10,

2005.ȱȱThatȱreportȱwarnedȱtheȱBoardȱthatȱitsȱhighȱconcentrationȱinȱhotelȱloansȱcarriedȱmoreȱriskȱthan

otherȱproperties,ȱandȱthatȱmanyȱofȱtheȱloansȱtheȱBankȱextendedȱwereȱinappropriatelyȱbasedȱon

projectionsȱratherȱthanȱhistoricalȱdataȱand/orȱhadȱcollateralȱconsistingȱofȱȱdistressedȱproperties.ȱȱThe

2005ȱreportȱalsoȱnotedȱthatȱmanyȱofȱtheȱpropertiesȱsecuringȱgasȱandȱconvenienceȱstoreȱloansȱwere

difficultȱforȱtheȱBankȱtoȱmonitorȱforȱcollateralȱpurposesȱasȱtheyȱwereȱoutsideȱtheȱBank’sȱimmediate

marketȱarea.ȱȱȱAsȱaȱresultȱofȱtheȱ2005ȱreport,ȱIDFPRȱregulatorsȱmadeȱseveralȱrecommendationsȱto

manageȱrisk,ȱyetȱtheseȱrecommendationsȱwereȱnotȱfollowedȱbyȱtheȱBank.

InȱMayȱ2006,ȱtheȱFDICȱinvestigatedȱtheȱBankȱandȱdeliveredȱitsȱreportȱtoȱtheȱBoardȱonȱJuly

29,ȱ2006.ȱTheȱ2006ȱreportȱagainȱraisedȱconcernsȱaboutȱtheȱBank’sȱriskȱmanagement,ȱrecordȱasset

growth,ȱandȱlackȱofȱincreaseȱinȱstaffingȱtoȱkeepȱpaceȱwithȱtheȱincreaseȱinȱtheȱloanȱportfolio.ȱȱThe

2006ȱreportȱalsoȱstressedȱtheȱgeographicȱdispersionȱofȱpropertiesȱsubjectȱtoȱloans,ȱandȱpotential

flawsȱwithȱassetȱquality.ȱ ȱAsȱwithȱ theȱ2005ȱreport,ȱ theȱ2006ȱreportȱmadeȱrecommendationsȱ to

enhanceȱriskȱmanagementȱwhichȱwereȱagainȱnotȱfollowedȱbyȱtheȱBank.

InȱMayȱ2007,ȱtheȱIDFPRȱandȱtheȱFDICȱjointlyȱinvestigatedȱtheȱBankȱandȱdeliveredȱtheirȱjoint

reportȱtoȱtheȱBoardȱonȱJuneȱ27,ȱ2007.ȱȱȱTheȱ2007ȱreportȱnotedȱcontinuedȱdeteriorationȱinȱtheȱBank’s

loanȱportfolioȱandȱinȱassetȱquality,ȱhighlightedȱriskȱconcernsȱwithȱtheȱgas,ȱconvenienceȱstore,ȱand

hotelȱmarkets,ȱtheȱgeographicȱdispersionȱofȱpropertiesȱoutsideȱtheȱlocalȱmarket,ȱandȱtheȱreliance
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uponȱ aggressiveȱ andȱ speculativeȱ appraisals.ȱ ȱ Theȱ 2007ȱ reportȱ alsoȱ notedȱ staffingȱ concerns

hamperingȱ accurateȱ loanȱ review.ȱ ȱ Asȱ withȱ theȱ 2005ȱ andȱ 2006ȱ report,ȱ regulatorsȱ made

recommendationsȱ toȱ enhanceȱ riskȱmanagement,ȱ andȱ again,ȱ theseȱ recommendationsȱwereȱnot

followedȱbyȱtheȱBank.

InȱJuneȱ2008,ȱtheȱIDFPRȱandȱtheȱFDICȱagainȱjointlyȱinvestigatedȱtheȱBankȱandȱdelivered

theirȱreportȱtoȱtheȱBoardȱonȱJulyȱ30,ȱ2008.ȱȱTheȱ2008ȱreportȱcontainedȱaȱharshȱdescriptionȱofȱthe

Bank’sȱfinancialȱcondition,ȱtheȱriskȱmanagementȱpractices,ȱandȱnotedȱtheȱ“rapid”ȱdeteriorationȱof

assetȱqualityȱresultingȱinȱsevereȱexposureȱforȱtheȱBank.ȱRegulatorsȱwarnedȱtheȱBoardȱthatȱtheȱBank

neededȱtoȱsignificantlyȱimproveȱitsȱriskȱmonitoringȱandȱreporting,ȱsecureȱadequateȱstaffing,ȱand

changeȱcreditȱadministrationȱpracticesȱthat,ȱifȱnotȱaltered,ȱpresentedȱ“anȱimminentȱthreatȱtoȱthe

institution’sȱ viability.”ȱ ȱCmpltȱ atȱ¶50.ȱ ȱ ȱRegulatorsȱ invitedȱ theȱBoardȱ toȱ participateȱ inȱ exam

discussions,ȱ butȱ noneȱ ofȱ theȱ Boardȱ didȱ so.ȱ ȱWhenȱ regulatorsȱ invitedȱDefendantȱ Pethinaidu

Veluchamy,ȱthenȱBoardȱChairman,ȱtoȱattendȱanȱindividualȱmeetingȱtoȱdiscussȱtheȱ2008ȱreportȱand

exam,ȱheȱelectedȱnotȱtoȱattend.ȱȱAsȱaȱresultȱofȱtheȱ2008ȱreport,ȱtheȱBankȱenteredȱintoȱaȱCeaseȱand

DesistȱOrderȱwithȱtheȱFDIC,ȱeffectiveȱJanuaryȱ9,ȱ2009.

InȱJanuaryȱ2009,ȱtheȱFDICȱconductedȱanȱadditionalȱexamȱofȱtheȱBankȱtoȱevaluateȱtheȱasset

qualityȱandȱBankȱoperationsȱasȱofȱtheȱendȱofȱ2008.ȱȱRegulatorsȱnotedȱnoȱimprovementȱinȱBank

management’sȱ abilityȱ toȱproperlyȱ identifyȱ andȱ reserveȱ forȱ risk,ȱ andȱ thatȱ theȱBank’sȱ financial

conditionȱhadȱdeterioratedȱtoȱtheȱpointȱwhereȱtheȱBank’sȱfutureȱwasȱinȱquestion.ȱȱTheȱIDFPRȱclosed

theȱBankȱonȱJulyȱ31,ȱ2009.
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B.ȱȱTheȱTwelveȱLossȱLoans

OfȱtheȱloansȱmadeȱandȱapprovedȱbyȱtheȱDirectorȱandȱOfficerȱDefendants,ȱtwelveȱloansȱ(the

“LossȱLoans”ȱcausedȱlossesȱtotalingȱ$115.4ȱmillion.ȱȱTheȱDefendantsȱroutinelyȱfailedȱtoȱassessȱthe

repaymentȱabilitiesȱofȱtheȱborrowersȱonȱtheȱLossȱLoans,ȱreliedȱonȱloanȱbrokersȱwhoȱbroughtȱhigh

riskȱloansȱtoȱtheȱBank,ȱmadeȱloansȱoutȱofȱarea,ȱinappropriatelyȱallowedȱtheȱuseȱofȱtheȱLossȱLoans’

interestȱreserves,ȱandȱfailedȱtoȱmonitorȱtheȱuseȱofȱtheȱfundsȱofȱtheȱstateȱofȱtheȱcollateralȱsecuringȱthe

Lossȱloans.ȱȱȱAlthoughȱmostȱofȱtheȱLossȱLoansȱwereȱmadeȱafterȱtheȱrealȱestateȱmarketȱbeganȱits

declineȱinȱ2006,ȱtheȱLossȱLoanȱfilesȱmakeȱnoȱmoreȱthanȱcasualȱreferencesȱtoȱdeterioratingȱmarket

conditions.ȱȱȱ

C.ȱȱPersonalȱUseȱofȱBankȱCorporateȱAssets

TheȱDirectorȱandȱOfficerȱDefendantsȱusedȱfundsȱofȱtheȱBankȱforȱpersonalȱuse,ȱincluding:ȱ(i)

aȱ$250,000ȱpaymentȱforȱsponsorshipȱofȱDefendantȱArunȱVeluchamy’sȱweddingȱinȱJulyȱ2008;ȱ(ii)

$495,000ȱinȱpaymentsȱtoȱDefendantȱMahajanȱforȱdefenseȱofȱhisȱwife’sȱcriminalȱcaseȱforȱMedicaid

fraud,ȱonlyȱ$202,560ȱofȱwhichȱwasȱrepaidȱtoȱregulators;ȱ(iii)ȱpaymentsȱforȱrenovationsȱofȱtheȱBank’s

officesȱmadeȱbyȱfriendsȱandȱrelativesȱofȱtheȱDirectorȱDefendants,ȱwhichȱpaymentsȱexceededȱthe

valueȱ ofȱ theȱ improvementsȱ byȱ approximatelyȱ $250,000;ȱ andȱ (iv)ȱ paymentsȱ ofȱ approximately

$300,000ȱforȱaȱBoardȱmeetingȱinȱMonteȱCarlo,ȱforȱwhichȱnoȱbusinessȬrelatedȱfunctionȱisȱapparent.ȱ

InȱadditionalȱtoȱBankȱexpendituresȱforȱpersonalȱuse,ȱtheȱBankȱpaidȱ improperȱdividendsȱtoȱthe

DirectorȱDefendantsȱ inȱ theȱ amountȱ ofȱ $10.5ȱmillionȱ inȱ 2007ȱ andȱ 2009.ȱ ȱ Theȱ dividendsȱwere

authorizedȱbyȱtheȱfourȱVeluchamyȱDefendantsȱ(whoȱcollectivelyȱheldȱ95%ȱofȱtheȱsharesȱofȱtheȱBank)

forȱtheirȱbenefit,ȱandȱtoȱaȱlesserȱdegree,ȱforȱtheȱbenefitȱofȱDefendantȱMahajan.ȱȱTheȱDividendsȱwere
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approvedȱatȱaȱtimeȱwhenȱtheȱBankȱwasȱinȱpoorȱfinancialȱconditionȱwithȱinsufficientȱlossȱreserves

andȱcapitalȱbase.ȱȱ

D.ȱȱRegasȱandȱRegasȱFirmȱAllegations

DefendantȱJamesȱRegasȱwasȱaȱBoardȱmemberȱandȱalsoȱtheȱBank’sȱprincipalȱlegalȱcounsel.ȱ

RegasȱandȱtheȱRegasȱFirmȱrepresentedȱtheȱBankȱinȱloanȱtransactions,ȱservedȱasȱtheȱBoard’sȱgeneral

counsel,ȱ counseledȱ theȱ Bankȱ regardingȱ regulatoryȱ compliance,ȱ andȱ activelyȱ participatedȱ in

discussionsȱwithȱregulatorsȱwithȱawarenessȱofȱtheȱBoard’sȱconductȱandȱtheȱriskȱitȱposedȱtoȱthe

Bank.ȱȱȱBetweenȱJanuaryȱ2007ȱandȱAprilȱ2009,ȱtheȱBankȱpaidȱtheȱRegasȱFirmȱ$3,094,194ȱforȱlegal

services.ȱȱDespiteȱwarningsȱfromȱregulatorsȱduringȱtheȱrepeatedȱinvestigationsȱofȱtheȱBank,ȱRegas

andȱtheȱRegasȱFirmȱfacilitatedȱasȱcounselȱthreeȱloansȱinȱ2008ȱtoȱhotelȱdevelopersȱthatȱwereȱriskyȱfor

theȱBank,ȱtotalingȱ$70.65ȱȱmillion.ȱȱTheȱRegasȱFirmȱproceededȱtoȱcloseȱtheseȱtransactionsȱwithout

advisingȱtheȱBankȱofȱtheȱassociatedȱrisksȱandȱwithoutȱconductingȱanyȱsignificantȱdueȱdiligence.ȱ

Theȱlossesȱonȱtheseȱthreeȱtransactionsȱnowȱexceedȱ$44ȱmillion.ȱȱ

Additionally,ȱDefendantȱRegasȱwasȱownerȱandȱChairmanȱofȱtheȱBoardȱofȱWesternȱSprings

NationalȱBankȱandȱTrustȱ(“WesternȱSprings”)ȱinȱadditionȱtoȱbeingȱaȱmemberȱofȱtheȱBoardȱofȱthe

Bank.ȱȱInȱhisȱpositionȱatȱWesternȱSprings,ȱheȱmadeȱaȱloanȱtoȱfinanceȱtheȱpurchaseȱofȱpropertyȱbeing

soldȱbyȱ aȱpersonalȱ friendȱ ofȱRegas.ȱ ȱAfterȱmakingȱ theȱ loanȱ throughȱWesternȱ Springs,ȱRegas

arrangedȱforȱtheȱsaleȱofȱaȱmajorityȱparticipationȱinȱthatȱloanȱtoȱtheȱBank,ȱtherebyȱshiftingȱtheȱrisk

ofȱtheȱloanȱfromȱWesternȱSpringsȱtoȱtheȱBank.ȱȱRegasȱneitherȱadvisedȱtheȱBankȱofȱtheȱriskȱofȱthe

transaction,ȱnorȱabstainedȱfromȱvotingȱinȱfavorȱofȱtheȱparticipation.
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LegalȱStandard

WhenȱconsideringȱaȱRuleȱ12(b)(6)ȱmotionȱtoȱdismiss,ȱtheȱCourtȱacceptsȱasȱtrueȱallȱfacts

allegedȱinȱtheȱcomplaintȱandȱconstruesȱallȱreasonableȱinferencesȱinȱfavorȱofȱtheȱnonȬmovingȱparty.ȱ

SeeȱKillingsworthȱv.ȱHSBCȱBank,ȱ507ȱF.3dȱ614,ȱ618ȱ(7thȱCir.ȱ2007).ȱȱToȱproperlyȱstateȱaȱvalidȱclaim,ȱthe

complaintȱmustȱcontainȱaȱ“shortȱandȱplainȱstatementȱofȱ theȱclaimȱshowingȱ thatȱ theȱpleaderȱ is

entitledȱtoȱrelief.”ȱȱFed.ȱR.ȱCiv.ȱP.ȱ8(a)(2).ȱȱ“Detailedȱfactualȱallegations”ȱareȱnotȱrequired,ȱbutȱthe

plaintiffȱmustȱallegeȱfactsȱthat,ȱwhenȱ“acceptedȱasȱtrueȱ...ȱ‘stateȱaȱclaimȱtoȱreliefȱthatȱisȱplausibleȱon

itsȱface.’”ȱȱAshcroftȱv.ȱIqbal,ȱ556ȱU.S.ȱ662,ȱ678ȱ(2009),ȱquotingȱBellȱAtlanticȱCorp.ȱv.ȱTwombly,ȱ550ȱU.S.

544,ȱ555ȱ(2007).ȱȱToȱdetermineȱwhetherȱaȱcomplaintȱmeetsȱthisȱstandardȱtheȱ“reviewingȱcourtȱ[must]

drawȱonȱitsȱjudicialȱexperienceȱandȱcommonȱsense.”ȱIqbal,ȱ556ȱU.S.ȱatȱ678.ȱȱIfȱtheȱfactualȱallegations

areȱwellȬpleaded,ȱtheȱCourtȱassumesȱtheirȱveracityȱandȱthenȱproceedsȱtoȱdetermineȱwhetherȱthey

plausiblyȱgiveȱriseȱtoȱanȱentitlementȱtoȱrelief.ȱȱIdȱatȱ679.ȱȱAȱclaimȱhasȱfacialȱplausibilityȱwhenȱits

factualȱcontentȱallowsȱtheȱCourtȱtoȱdrawȱaȱreasonableȱinferenceȱthatȱtheȱdefendantȱisȱliableȱforȱthe

misconductȱalleged.ȱȱSeeȱid.ȱatȱ678.ȱ

Discussion

TheȱDefendants,ȱinȱvariousȱcombinations,ȱhaveȱfiledȱsevenȱmotionsȱtoȱdismissȱtheȱAmended

Complaint.ȱȱHowever,ȱmanyȱofȱtheȱargumentsȱmadeȱbyȱvariousȱDefendantsȱoverlap,ȱandȱmostȱof

theȱDefendantsȱhaveȱadoptedȱand/orȱjoinedȱinȱtheȱargumentsȱofȱtheȱotherȱDefendants.ȱȱTheȱFDIC

hasȱfiledȱaȱsingleȱconsolidatedȱresponse.ȱȱInȱlightȱofȱtheȱduplicativeȱargumentsȱbetweenȱDefendants,

theȱCourtȱaddressesȱtheȱsufficiencyȱofȱtheȱelevenȬcountȱAmendedȱComplaintȱbyȱaddressingȱeach
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Countȱinȱturn,ȱfollowedȱbyȱtheȱapplicabilityȱofȱseveralȱaffirmativeȱdefensesȱallegedȱagainstȱoneȱor

moreȱcounts.

A.ȱȱ Claimsȱ forȱGrossȱNegligence,ȱNegligence,ȱandȱBreachȱofȱFiduciaryȱDuty
AgainstȱDirectorȱDefendantsȱforȱApprovalȱofȱtheȱLossȱLoans

CountsȱIȱthroughȱIIIȱofȱtheȱAmendedȱComplaintȱallegeȱthatȱtheȱDirectorȱDefendantsȱandȱthe

OfficerȱDefendantsȱactedȱwereȱgrosslyȱnegligentȱunderȱtheȱFinancialȱInstitutionsȱReform,ȱRecovery,

andȱEnforcementȱActȱ(“FIRREA”),ȱasȱwellȱnegligentȱandȱinȱbreachȱtheirȱfiduciaryȱdutyȱtoȱtheȱBank

underȱIllinoisȱstateȱlaw,ȱwhenȱtheyȱȱapprovedȱsomeȱorȱallȱofȱtheȱtwelveȱLossȱLoansȱȱdetailedȱinȱthe

AmendedȱComplaint.ȱȱȱTheȱDirectorȱDefendantsȱhaveȱmovedȱtoȱdismissȱtheseȱclaimsȱonȱgrounds

thatȱtheȱFDIC’sȱallegationsȱareȱvagueȱandȱamountȱtoȱaȱstrictȱliabilityȱstandard,ȱasȱtheȱAmended

Complaintȱdoesȱnotȱallegeȱthatȱspecificȱlossesȱareȱtiedȱtoȱspecificȱdirectors,ȱandȱonȱtheȱbasisȱofȱthe

applicationȱofȱcertainȱaffirmativeȱdefensesȱdiscussedȱbelow.

Sectionȱ 1821(k)ȱ ofȱ theȱ Financialȱ Institutionsȱ Reform,ȱ Recovery,ȱ andȱ EnforcementȱAct

(“FIRREA”)ȱprovidesȱthatȱindividualȱofficersȱandȱdirectorsȱofȱaȱbankȱmayȱbeȱheldȱpersonallyȱliable

forȱlossȱorȱdamageȱtoȱtheȱbankȱcausedȱbyȱtheȱofficers’ȱandȱdirectors’ȱ“grossȱnegligence,”ȱasȱdefined

byȱstateȱlaw.ȱȱSeeȱ12ȱU.S.C.ȱ1821(k).ȱȱȱCourtsȱinȱthisȱdistrictȱhaveȱagreedȱthatȱIllinoisȱlawȱpermits

claimsȱforȱbothȱnegligenceȱandȱgrossȱnegligence.ȱSee,ȱe.g.ȱFDICȱv.ȱSpangler,ȱ–ȱF.ȱSupp.ȱ2dȱ–,ȱ2011ȱWL

6754022ȱ(N.D.ȱIll.ȱDec.ȱ22,ȱ2011)ȱ(Dow,ȱJ.);ȱFDICȱv.ȱSaphir,ȱ2011ȱWLȱ3876918ȱ(N.D.ȱIll.ȱSept.ȱ1,ȱ2011)

(Pallmeyer,ȱJ.).ȱȱȱIllinoisȱlawȱclaimsȱinvolvingȱnegligence,ȱgrossȱnegligence,ȱandȱbreachȱofȱfiduciary

dutyȱhaveȱsimilarȱelements.ȱ ȱForȱeachȱclaim,ȱ theȱFDICȱmustȱallegeȱduty,ȱbreachȱofȱ thatȱduty,

proximateȱcause,ȱandȱdamages.ȱȱSeeȱSpangler,ȱ2011ȱWLȱ6754022ȱatȱ*4ȱ(collectingȱIllinoisȱcases).ȱȱFor

aȱnegligenceȱclaimȱagainstȱDefendants,ȱplaintiffȱmustȱpleadȱviolationȱofȱaȱstandardȱofȱcareȱ“which
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ordinarilyȱprudentȱandȱdiligentȱpersonsȱwouldȱexerciseȱunderȱsimilarȱcircumstances.”ȱȱFDICȱv.

Bierman,ȱ2ȱF.3dȱ1424,ȱ1427ȱ(7thȱCir.ȱ1993).ȱȱCourtsȱinȱthisȱdistrictȱagree,ȱinȱrelianceȱuponȱtheȱIllinois

SupremeȱCourt’sȱrulingȱinȱMassaȱv.ȱDepartmentȱofȱRegistrationȱandȱEducation,ȱ507ȱN.E.2dȱ814,ȱ819ȱ(Ill.

1987),ȱthatȱgrossȱnegligenceȱisȱgreaterȱthanȱordinaryȱnegligence,ȱbutȱfallsȱshortȱofȱwillful,ȱwanton,

orȱrecklessȱconduct.ȱȱSee,ȱe.g.,FDICȱv.ȱGravee,ȱ966ȱF.ȱSupp.ȱ622,ȱ636Ȭ37ȱ(N.D.ȱIll.ȱ1997);ȱSpangler,ȱ2011

WLȱ6754022ȱatȱ*5ȱ(citingȱGraveeȱdiscussion);ȱSaphir,ȱ2011ȱWLȱ3876918ȱatȱ*6ȱ(same).

Takingȱ theȱfactsȱ inȱ theȱAmendedȱComplaintȱasȱ true,ȱ theȱFDICȱhasȱsufficientlyȱpleaded

causesȱofȱgrossȱnegligenceȱunderȱFIRREA,ȱnegligenceȱandȱbreachȱofȱfiduciaryȱduty.ȱȱTheȱFDICȱhas

allegedȱ thatȱ theȱDirectorȱDefendantsȱ andȱOfficerȱDefendantsȱ owedȱ theȱBankȱ aȱdutyȱ toȱ “use

reasonableȱcare,ȱskillȱandȱdiligenceȱinȱtheȱperformanceȱofȱtheirȱduties”ȱincludingȱdutiesȱrelatedȱto

properȱdueȱdiligenceȱonȱ loans,ȱcomplyingȱwithȱ theȱBank’sȱ loanȱpolicies,ȱensuringȱ loansȱwere

securedȱwithȱsufficientlyȱvaluableȱcollateralȱandȱdidȱnotȱviolateȱapplicableȱlawsȱandȱregulationsȱor

creditȱunsoundȱconcentrationsȱofȱcredit.ȱ ȱToȱ theȱextentȱ thatȱcertainȱDefendantsȱallegeȱ thatȱ the

AmendedȱComplaintȱlacksȱspecificityȱasȱtoȱeachȱDefendant’sȱroleȱinȱapprovingȱtheȱLossȱLoans,ȱthe

FDICȱhasȱpleadedȱthatȱtheȱDirectorȱDefendantsȱbreachedȱtheirȱdutyȱbyȱapprovingȱsomeȱorȱallȱof

twelveȱspecificȱ loans,ȱhasȱdescribedȱeachȱofȱ theȱLossȱLoansȱ inȱdetail,ȱandȱhasȱ includedȱ inȱ the

AmendedȱComplaintȱaȱchartȱshowingȱwhichȱDirectorȱDefendantsȱandȱOfficerȱDefendantsȱvoted

toȱapproveȱeachȱofȱ thoseȱLossȱLoans.ȱ ȱWithȱ theȱ inclusionȱofȱsuchȱdetails,ȱeachȱofȱ theȱDirector

DefendantsȱandȱOfficerȱDefendantsȱcannotȱclaimȱthatȱheȱorȱsheȱlacksȱadequateȱnoticeȱofȱtheȱcharges

broughtȱbyȱtheȱFDIC.ȱ
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Withȱ respectȱ toȱ certainȱ Defendants’ȱ argumentsȱ thatȱ theȱ Amendedȱ Complaintȱ holds

Defendantsȱtoȱanȱimproperȱ“strictȱliability”ȱstandardȱofȱcareȱwithȱrespectȱtoȱnegligenceȱclaims,ȱat

theȱpleadingsȱstage,ȱtheȱFDICȱhasȱallegedȱspecificȱconductȱbyȱtheȱDirectorȱDefendantsȱandȱOfficer

DefendantsȱinȱrespectȱofȱtheirȱparticularȱactionsȱasȱdirectorsȱandȱofficersȱofȱtheȱBank,ȱinȱtheȱfaceȱof

repeatedȱreportsȱandȱwarningsȱbyȱregulatorsȱthatȱtheȱBankȱhadȱapprovedȱriskyȱloansȱinȱproblematic

economicȱsectors,ȱwithȱinsufficientȱstaffingȱtoȱmonitorȱthoseȱloansȱandȱtheirȱassociatedȱcollateral.ȱ

Greaterȱthanȱordinaryȱcareȱisȱneededȱwhenȱdirectorsȱandȱofficersȱhaveȱreceivedȱnoticeȱofȱproblems

withȱaȱbank’sȱoperations.ȱȱSeeȱFDICȱv.ȱBierman,ȱ2ȱF.3dȱatȱ1433.ȱȱTheȱFDICȱhasȱallegedȱnumerous

yearsȱofȱinvestigationsȱofȱtheȱBankȱandȱreportingȱofȱalarmingȱresultsȱofȱthoseȱinvestigationsȱtoȱthe

DirectorȱDefendants,ȱbyȱbothȱtheȱIDFPRȱandȱtheȱFDIC.ȱȱȱAsȱdescribedȱinȱtheȱAmendedȱComplaint,

thoseȱreportsȱwentȱunheededȱbyȱtheȱDirectorȱDefendants,ȱwhoȱcontinuedȱtoȱmakeȱriskyȱloansȱup

untilȱtheȱtimeȱofȱclosure.ȱ

Likewise,ȱwithȱrespectȱtoȱvariousȱDirectorȱDefendants’ȱargumentsȱthatȱtheȱallegationsȱinȱthe

AmendedȱComplaintȱcanȱbeȱattributedȱ toȱ theȱdecliningȱmarketȱgenerally,ȱ itȱ isȱ tooȱearlyȱ inȱ the

litigationȱ toȱmakeȱ anyȱ suchȱ determination.ȱ ȱ Takingȱ theȱ FDIC’sȱ allegationsȱ inȱ theȱAmended

Complaintȱasȱtrue,ȱtheȱDirectorȱDefendantsȱrepeatedlyȱignoredȱwarningsȱfromȱregulatorsȱaboutȱthe

rapidȱgrowthȱofȱloansȱinȱriskyȱmarketȱsectors,ȱandȱtheȱlackȱofȱoversightȱatȱtheȱBankȱofȱbothȱloan

approvalsȱandȱcollateralȱmaintenanceȱandȱvaluation,ȱsuchȱthatȱitȱisȱfarȱfromȱclearȱatȱthisȱstateȱofȱthe

proceedingsȱthatȱtheȱBank’sȱsubsequentȱfailureȱandȱlossȱcanȱbeȱattributedȱsolelyȱtoȱrecessionary

marketȱforces.ȱȱȱTheȱAmendedȱComplaintȱdoesȱnotȱallege,ȱorȱattemptȱtoȱholdȱDirectorȱDefendants
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accountable,ȱ forȱ failingȱ toȱ readȱ theȱeconomicȱ teaȱ leaves;ȱ rather,ȱ theȱFDICȱhasȱallegedȱ specific

negligenceȱbyȱtheȱDefendantsȱinȱapprovingȱandȱmonitoringȱloans.

WithȱrespectȱtoȱtheȱargumentsȱofȱtheȱOfficerȱDefendantsȱthatȱtheyȱlackedȱtheȱnecessary

authorityȱtoȱmakeȱ“final”ȱapprovalsȱofȱtheȱLossȱLoans,ȱsuchȱdefensesȱareȱinsufficientȱtoȱdismissȱthe

allegationsȱspecificallyȱpleadedȱagainstȱthemȱbyȱtheȱFDIC.ȱ ȱ ȱTheȱOfficerȱDefendantsȱhaveȱbeen

chargedȱonlyȱ inȱCountsȱ Iȱ throughȱ IIIȱofȱ theȱAmendedȱComplaint,ȱeachȱ regardingȱ theȱOfficer

Defendants’ȱfailuresȱtoȱprovideȱanȱadequateȱstandardȱofȱcareȱregardingȱtheȱLossȱLoans.ȱȱTheȱFDIC’s

allegationsȱagainstȱtheȱDefendantsȱareȱfoundedȱuponȱtheȱclaimȱthatȱdirectors’ȱandȱofficers’ȱstandard

ofȱcareȱrisesȱaboveȱtheȱlevelȱofȱ“ordinaryȱcareȱandȱprudenceȱinȱtheȱadministrationȱofȱtheȱaffairsȱof

aȱbank”ȱwhenȱ theȱcircumstancesȱdictateȱgreaterȱattentionȱorȱaction.ȱ ȱBierman,ȱ2ȱF.3dȱatȱ1433.ȱ

Specifically,ȱtheȱstandardȱshiftsȱtoȱcreateȱaȱ“heightenedȱresponsibilityȱamongȱthoseȱdirectorsȱwho

haveȱanȱ inklingȱofȱ troubleȱbrewing.”ȱ Id.ȱ ȱTheȱOfficerȱDefendantsȱ improperlyȱ characterizeȱ the

allegationsȱinȱtheȱAmendedȱComplaintȱbasedȱentirelyȱuponȱknowledgeȱofȱtheȱregulatoryȱreports,

whichȱreportsȱtheȱAmendedȱComplaintȱdoesȱnotȱallegeȱwereȱsharedȱwithȱanyoneȱotherȱthanȱthe

DirectorȱDefendants.ȱȱHowever,ȱtheȱAmendedȱComplaintȱsufficientlyȱallegesȱthatȱeachȱapproval

ofȱaȱLossȱLoansȱbyȱtheȱSOLCȱwasȱitselfȱaȱbreachȱofȱtheȱappropriateȱstandardȱofȱcareȱandȱevidenced

routineȱ disregardȱ forȱ theȱ Bank’sȱ loanȱ policyȱ requirements.ȱ ȱ Byȱwayȱ ofȱ example,ȱ theȱMuer

Managementȱloanȱwasȱsecuredȱbyȱpropertyȱalreadyȱinȱforeclosureȱproceedings,ȱandȱtheȱdiligence

fileȱcontainedȱnoȱanalysisȱofȱtheȱborrowers’ȱorȱguarantors’ȱabilityȱtoȱrepayȱtheȱloan.ȱȱȱTheȱShubh

HotelsȱBoca,ȱLLCȱloanȱwasȱusedȱtoȱrefinanceȱanȱloanȱalreadyȱinȱdefault,ȱbutȱnoȱadditionalȱcollateral

wasȱobtained,ȱandȱtheȱborrowerȱhadȱnotȱreceivedȱtheȱrequiredȱpermitsȱtoȱcompleteȱconstruction
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uponȱtheȱpropertyȱforȱwhichȱtheȱloanȱwasȱextended.ȱȱTheȱStandardȱPropertyȱDevelopment,ȱLLC

loanȱfileȱcontainedȱsevereȱdeficiencies,ȱincludingȱthatȱtheȱprincipalȱborrowerȱalreadyȱhadȱextensive

loansȱwithȱotherȱinstitutionsȱthatȱwereȱsecuredȱbyȱotherȱpropertiesȱinȱfinancialȱdistress.ȱȱTheȱFDIC

hasȱpleadedȱsufficientȱdetailsȱasȱ toȱ theȱ failingsȱofȱeachȱofȱ theȱLossȱLoansȱ inȱwhichȱ theȱOfficer

Defendantsȱwereȱ involvedȱ toȱ giveȱ themȱ noticeȱ thatȱ haveȱ beenȱ chargedȱwithȱ breachȱ ofȱ the

appropriateȱstandardȱofȱcare.

Finally,ȱ FDICȱ hasȱ pleadedȱDirectorȱDefendants’ȱ breachȱ inȱ approvingȱ theȱ Lossȱ Loans

proximatelyȱcausedȱlossesȱtoȱtheȱBankȱinȱtheȱamountȱofȱatȱleastȱ$115ȱmillion.ȱȱTheȱFDICȱhasȱalso

appropriatelyȱ pleadedȱ Countȱ IIȱ (breachȱ ofȱ fiduciaryȱ duty)ȱ inȱ theȱ alternativeȱ toȱ Countȱ III

(negligence).ȱȱSeeȱPirelliȱArmstrongȱTireȱCorp.ȱRetireeȱMedicalȱBenefitsȱTrustȱv.ȱWalgreenȱCo.,ȱ631ȱF.3d

436,ȱ448ȱ(7thȱCir.ȱ2011)ȱ(notingȱthatȱFed.ȱR.ȱCiv.ȱP.ȱ8ȱpermitsȱalternativeȱpleadingȱforȱtheȱsameȱset

ofȱoperativeȱfactsȱsoȱlongȱasȱtheȱplaintiffȱpleadsȱsuchȱthatȱtheȱdefendantȱcanȱinferȱtheȱpleadingȱis

inȱtheȱalternative).ȱȱ

B.ȱȱ Claimsȱ forȱBreachȱ ofȱ FiduciaryȱDutyȱ andȱBreachȱ ofȱLoyaltyȱrelatedȱto
DividendȱPaymentsȱ(CountsȱIVȱandȱV)ȱandȱWastingȱofȱCorporateȱAssets
(CountȱVI)

TheȱFDICȱhasȱallegedȱbreachȱofȱfiduciaryȱdutyȱagainstȱallȱDirectorȱDefendantsȱforȱapproving

theȱDividendsȱandȱ forȱwasteȱofȱcorporateȱassetsȱonȱpersonalȱexpenditures,ȱandȱhasȱallegedȱa

separateȱclaimȱforȱbreachȱofȱ theȱdutyȱofȱ loyaltyȱagainstȱsolelyȱ theȱVeluchamyȱDefendantsȱand

MahajanȱforȱcausingȱtheȱBankȱtoȱmakeȱtheȱDividendsȱfromȱwhichȱthoseȱDefendantsȱpersonally

profited.ȱȱ
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TheȱFDICȱallegesȱwithȱspecificityȱthatȱtheȱDirectorȱDefendantsȱapprovedȱ$10.5ȱmillionȱin

dividendsȱforȱtheȱbenefitȱofȱcertainȱofȱtheȱDirectorȱDefendantsȱatȱaȱtimeȱwhenȱtheȱBankȱandȱthe

Boardȱhadȱbeenȱplacedȱonȱnoticeȱfromȱrepeatedȱregulatoryȱvisitsȱandȱreportsȱthatȱtheȱfinancial

conditionȱofȱ theȱBankȱwasȱunsound,ȱspecificallyȱ inȱ theȱareasȱofȱunderstatedȱ lossȱreservesȱand

overstatementȱofȱincome.ȱȱTheȱFDICȱhasȱalsoȱallegedȱwithȱspecificityȱcertainȱexpensesȱpayments

approvedȱbyȱtheȱBoardȱforȱpersonalȱuseȱbyȱcertainȱDirectorȱDefendantsȱandȱtheirȱfamilies,ȱincluding

BankȱfundsȱexpendedȱforȱDirectorȱDefendant’sȱwedding,ȱforȱlegalȱfeesȱofȱaȱDirectorȱDefendant’s

wife,ȱandȱforȱunnecessaryȱboardȱmeetingsȱinȱdistantȱlocations.ȱȱȱȱTakingȱsuchȱallegationsȱasȱtrue,

theȱFDICȱhasȱpleadedȱsufficientlyȱspecificȱallegationsȱtoȱputȱtheȱDirectorȱDefendantsȱonȱnoticeȱthat

theyȱbreachedȱtheirȱfiduciaryȱdutiesȱandȱwastedȱcorporateȱassets,ȱandȱhasȱputȱtheȱVeluchamyȱand

MahajanȱDefendantsȱonȱnoticeȱofȱaȱbreachȱofȱloyaltyȱforȱtheȱacceptanceȱofȱtheȱDividendsȱunderȱthe

conditionsȱasȱdescribed.ȱ

C.ȱȱ TheȱApplicationȱofȱtheȱBusinessȱJudgmentȱRuleȱand/orȱtheȱIllinoisȱBanking
Act,ȱ205ȱILCSȱ5/39

ManyȱofȱtheȱDefendantsȱargueȱthatȱtheȱFDIC’sȱstateȬbasedȱclaimsȱregardingȱtheȱDirectorȱand

OfficerȱDefendantsȱ(CountsȱII,ȱIII,ȱIV,ȱV,ȱVI,ȱandȱVIII)ȱmustȱbeȱdismissedȱforȱfailureȱtoȱpleadȱaround

theȱaffirmativeȱdefenseȱofȱtheȱbusinessȱjudgmentȱruleȱand/orȱtheȱIllinoisȱBankingȱAct.ȱȱTheȱbusiness

judgmentȱruleȱ“appliesȱtoȱprotectȱdirectorsȱwhoȱhaveȱperformedȱdiligentlyȱandȱcarefullyȱandȱhave

notȱactedȱfraudulently,ȱillegally,ȱorȱotherwiseȱinȱbadȱfaith.”ȱȱTreco,ȱInc.ȱv.ȱLandȱofȱLincolnȱSav.ȱand

Loan,ȱ749ȱF.2dȱ374,ȱ377ȱ(7thȱCir.ȱ1984).ȱInȱIllinois,ȱtheȱruleȱ“isȱaȱpresumptionȱthatȱdirectorsȱofȱa

corporationȱmakeȱbusinessȱdecisionsȱonȱanȱinformedȱbasis,ȱinȱgoodȱfaith,ȱandȱwithȱtheȱhonestȱbelief

thatȱtheȱcourseȱtakenȱwasȱinȱtheȱbestȱinterestȱofȱtheȱcorporation.ȱȱFerrisȱElevatorȱCo.,ȱInc.,ȱ674ȱN.E.2d
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449,ȱ452ȱ(Ill.ȱApp.ȱ1996)ȱ(citingȱDiederichȱv.ȱWalters,ȱ65ȱIll.ȱ2dȱ95ȱ(1976).ȱȱTheȱIllinoisȱBankingȱAct,ȱ205

ILCSȱ5/16(7)(b)ȱprovidesȱthatȱbankingȱdirectorsȱmayȱrelyȱonȱtheȱadviceȱandȱreportsȱofȱofficers,ȱif

suchȱrelianceȱ isȱ inȱgoodȱ faithȱafterȱreasonableȱ inquiry,ȱwithoutȱknowledgeȱ thatȱ theȱrelianceȱ is

unreasonable.ȱȱȱȱ

Otherȱcourtsȱinȱthisȱdistrictȱcourtȱareȱnotȱinȱagreementȱasȱtoȱwhetherȱtheȱbusinessȱjudgment

ruleȱandȱtheȱIllinoisȱBankingȱAct,ȱbothȱaffirmativeȱdefenses,ȱshouldȱbeȱaddressedȱatȱtheȱpleadings

stageȱinȱlightȱofȱtheȱUnitedȱStatesȱSupremeȱCourt’sȱdecisionȱinȱAshcroftȱv.ȱIqbal,ȱ556ȱU.S.ȱ662ȱ(2009).ȱ

SeeȱSaphir,ȱ2011ȱWLȱ3876918ȱatȱ*5ȱ(notȱaddressedȱatȱpleadingsȱstage);ȱSpangler,ȱ2011ȱWLȱ6754022ȱat

*10ȱ(addressedȱatȱpleadingsȱstage).ȱȱWithȱrespectȱtoȱthoseȱportionsȱofȱtheȱMotionsȱtoȱDismissȱthat

seekȱtoȱintroduceȱevidenceȱoutsideȱtheȱpleadingsȱinȱorderȱtoȱdismissȱtheȱcaseȱatȱthisȱstageȱbased

uponȱ theȱ IllinoisȱBankingȱAct,ȱ thisȱCourtȱ agreesȱwithȱ theȱSaphirȱ interpretationȱofȱ theȱ Illinois

BankingȱActȱasȱanȱaffirmativeȱdefense,ȱconsiderationȱofȱwhichȱisȱprematureȱatȱtheȱpleadingsȱstage.ȱ

SeeȱSaphir,ȱ2011ȱWLȱ3876918ȱatȱ*5ȱ(overrulingȱconsiderationȱofȱtheȱIllinoisȱBankingȱActȱandȱrelated

documentationȱduringȱconsiderationȱofȱaȱmotionȱpursuantȱtoȱ12(b)(6)).ȱȱ

ThisȱCourtȱneedȱnotȱreachȱtheȱissueȱinȱanyȱdetail,ȱhowever,ȱbecauseȱevenȱifȱtheȱbusiness

judgmentȱruleȱandȱtheȱIllinoisȱBankingȱActȱcouldȱbeȱaddressedȱatȱtheȱpleadingsȱstage,ȱtheȱFDICȱhas

adequatelyȱ pleadedȱ ȱ thatȱDefendants’ȱ actionsȱ areȱ notȱ excusableȱ byȱ theȱ eitherȱ defense.ȱ ȱ The

AmendedȱComplaintȱallegesȱthatȱtheȱDefendantsȱthemselvesȱreviewedȱandȱapprovedȱeachȱofȱthe

LossȱLoans,ȱandȱthatȱcertainȱDefendantsȱapprovedȱtheȱdividendȱpaymentsȱandȱtheȱexpenditures

forȱpersonalȱuse,ȱeachȱwithȱfullȱknowledgeȱofȱtheȱprecariousȱfinancialȱstateȱofȱtheȱBank.ȱȱȱLikewise,

theȱAmendedȱComplaintȱallegesȱthatȱDefendantsȱthemselvesȱȬȱnotȱtheirȱsubordinatesȱȬȱreceived
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repeatedȱwarningsȱfromȱbothȱtheȱFDICȱandȱtheȱIDFPRȱthatȱtheȱDefendants’ȱmanagementȱofȱthe

Bankȱhadȱseriousȱfailings,ȱincludingȱundersecuredȱloans,ȱunsafeȱlevelsȱofȱreserves,ȱandȱinsufficient

staffȱtoȱadequatelyȱmonitorȱloansȱandȱassociatedȱcollateral,ȱandȱallegesȱthatȱtheȱDirectorȱDefendants

wereȱawareȱofȱtheseȱwarningsȱbutȱtookȱnoȱactionȱtoȱrectifyȱtheȱconcerns.ȱȱTheȱAmendedȱComplaint

allegesȱthatȱbyȱ2008,ȱregulatorsȱwarnedȱtheȱDirectorȱDefendantsȱȱthatȱtheseȱfailingsȱ“presentedȱan

imminentȱthreatȱtoȱtheȱinstitution’sȱviability,”ȱandȱtheȱDirectorȱDefendantsȱstillȱtookȱnoȱaction,ȱand

thatȱthenȬChairmanȱPethinaiduȱVeluchamyȱdeclinedȱtoȱmeetȱwithȱtheȱregulatorsȱtoȱdiscussȱthese

issues.ȱȱTakingȱtheȱfactsȱinȱtheȱAmendedȱComplaintȱasȱtrue,ȱDefendants’ȱacts,ȱandȱfailureȱtoȱact,

cannotȱbeȱexcusedȱbyȱtheȱbusinessȱjudgmentȱruleȱorȱtheȱIllinoisȱBankingȱAct.ȱȱ

D.ȱȱ GrossȱNegligenceȱasȱaȱSeparateȱCauseȱofȱActionȱ(CountȱVII)

SeveralȱDefendantsȱmoveȱ toȱ dismissȱCountȱVII,ȱ anȱ Illinoisȱ stateȱ lawȱ claimȱ forȱ gross

negligence,ȱforȱfailureȱtoȱstateȱaȱvalidȱclaimȱunderȱIllinoisȱlaw.ȱȱInȱIllinois,ȱ“grossȱnegligence”ȱisȱa

standardȱȬȱseeȱpartȱAȱaboveȱȬȱbutȱisȱnot,ȱofȱitself,ȱanȱindependentȱcommonȱlawȱcauseȱofȱaction.ȱȱSeeȱ

Doeȱexȱrel.ȱOrtegaȬPironȱv.ȱChi.ȱBd.ȱOfȱEduc.,ȱ802ȱN.E.2dȱ418,ȱ423ȱ(Ill.ȱ2004)ȱ(“Toȱpleadȱwillfulȱand

wantonȱconduct,ȱaȱplaintiffȱmustȱallegeȱeitherȱaȱdeliberateȱintentionȱtoȱharmȱofȱanȱutterȱindifference

toȱorȱconsciousȱdisregardȱforȱtheȱwelfareȱofȱtheȱplaintiff”);ȱȱMeritȱIns.ȱCo.ȱV.ȱColao,ȱ603ȱF.2dȱ654,ȱ659

(7thȱCir.ȱ 1979)ȱ (“Illinoisȱ doesȱ notȱ recognizeȱ grossȱ negligenceȱ asȱ anȱ independentȱ groundȱ for

recovery”);ȱȱMercuryȱSkylineȱYachtȱChartersȱv.ȱDaveȱMatthewsȱBand,ȱInc.,ȱ2005ȱWLȱ3159680ȱatȱ*10ȱ(N.D.

Ill.ȱ 2005)ȱ (notingȱ judicialȱ consensusȱ thatȱ Illinoisȱ doesȱ notȱ allowȱ aȱ causeȱ ofȱ actionȱ forȱ gross

negligence)ȱ(collectingȱcases).ȱȱTherefore,ȱCountȱVIIȱisȱdismissedȱwithȱprejudice.

E.ȱȱ DuplicativeȱNatureȱofȱCountȱVIII
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Finally,ȱseveralȱDefendantsȱmoveȱtoȱdismissȱCountȱVIII,ȱaȱclaimȱforȱnegligenceȱandȱbreach

ofȱfiduciaryȱdutyȱbasedȱonȱfailureȱtoȱsupervise,ȱasȱduplicativeȱofȱCountsȱIIȱandȱIIIȱ(negligenceȱand

breachȱofȱfiduciaryȱduty,ȱrespectively),ȱwhichȱCountsȱhaveȱbeenȱpleadedȱinȱtheȱalternative.ȱȱCount

VIII,ȱhowever,ȱpleadsȱbreachȱofȱfiduciaryȱdutyȱandȱnegligenceȱinȱtheȱsameȱclaim,ȱwithȱrespectȱtoȱthe

DirectorȱDefendants’ȱfailureȱtoȱsuperviseȱtheȱmanagementȱofȱloans,ȱandȱpleadsȱtheȱsameȱamount

ofȱdamagesȱasȱpleadedȱforȱthoseȱcountsȱrelatedȱtoȱtheȱLossȱLoans.ȱȱYetȱunlikeȱCountsȱIIȱandȱIII,

whichȱ relateȱ toȱ specificȱallegationsȱ regardingȱ theȱ twelveȱLossȱLoans,ȱCountȱVIII’sȱallegations

generallyȱaverȱaȱfailureȱtoȱoverseeȱstaffȱwhoȱdeterminedȱwhichȱloansȱshouldȱbeȱapproved,ȱand

whenȱtoȱfollowȱtheȱBank’sȱloanȱpolicy.ȱȱȱ

Presumably,ȱ theȱ FDICȱ pleadsȱ Countȱ VIIIȱ asȱ aȱ failureȱ toȱ superviseȱ inȱ theȱ eventȱ that

Defendantsȱofferȱasȱaȱdefenseȱ toȱCountsȱ IIȱandȱ IIIȱ thatȱ theyȱhadȱnoȱdirectȱ involvementȱ inȱ the

determinationȱ toȱmakeȱ theȱLossȱLoans,ȱ andȱmerelyȱ approvedȱ them,ȱ andȱ shouldȱ thereforeȱbe

protectedȱbyȱtheȱbusinessȱjudgmentȱrule.ȱȱIfȱthatȱisȱtheȱFDIC’sȱposition,ȱhowever,ȱthenȱCountȱVIII

shouldȱbeȱpleadedȱinȱtheȱalternativeȱtoȱCountsȱIIȱandȱIII.ȱȱItȱisȱnot.ȱȱAsȱpresentlyȱpleaded,ȱCountȱVIII

isȱanȱindependentȱcauseȱofȱactionȱthatȱisȱduplicativeȱofȱCountsȱIIȱandȱIII.ȱȱCountȱVIIIȱisȱtherefore

dismissedȱwithoutȱprejudice,ȱwithȱleaveȱtoȱrepleadȱifȱtheȱFDICȱcanȱdoȱsoȱwithoutȱduplicatingȱthe

reliefȱrequestedȱinȱCountsȱIIȱandȱIII.

F.ȱ ClaimsȱAgainstȱAttorneysȱ(CountsȱIX,ȱXȱandȱXI)
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Finally,ȱtheȱFDICȱhasȱallegedȱthreeȱclaimsȱagainstȱbothȱRegas,ȱinȱhisȱcapacityȱasȱgeneral

counselȱ toȱ theȱBank,ȱandȱ theȱRegasȱFirm,ȱasȱretainedȱBankȱcounsel,ȱ forȱmalpractice,ȱbreachȱof

fiduciaryȱduty,ȱandȱaidingȱandȱabetting.ȱȱ

Inȱ orderȱ toȱ stateȱ aȱ claimȱ forȱmalpractice,ȱ theȱFDICȱmustȱ allege:ȱ (1)ȱ anȱ attorneyȬclient

relationship;ȱ(2)ȱaȱdutyȱarisingȱfromȱthatȱrelationship;ȱ(3)ȱaȱnegligentȱactȱorȱomissionȱonȱtheȱpartȱof

theȱattorney;ȱ(4)ȱcausation;ȱandȱ(5)ȱactualȱdamages.ȱȱSeeȱPalmarosȱv.ȱBarcelona,ȱ284ȱIll.ȱApp.ȱ3dȱ642,

646ȱ(Ill.ȱApp.ȱ1996).ȱȱTheȱattorneyȬclientȱrelationshipȱandȱtheȱdutyȱarisingȱfromȱitȱareȱdefinedȱbyȱthe

scopeȱofȱanyȱexpressȱorȱimpliedȱcontractȱforȱlegalȱservices.ȱȱSeeȱMajumdarȱv.ȱLurie,ȱ274ȱIll.ȱApp.ȱ3d

267,ȱ270ȱ(Ill.ȱApp.ȱ1995).ȱȱȱ“Accordingly,ȱinȱorderȱtoȱproperlyȱstateȱaȱclaimȱforȱlegalȱmalpractice

whereȱ anȱ attorneyȱ hasȱ failedȱ toȱ adviseȱ aȱ client,ȱ theȱ clientȱ mustȱ allegeȱ thatȱ theȱ scopeȱ of

representationȱsoughtȱbyȱtheȱclientȱincludedȱtheȱadviceȱthatȱtheȱdefendantȱsoughtȱtoȱgive.”ȱȱSee,ȱe.g.,

Dahlinȱv.ȱJennerȱ&ȱBlock,ȱLLC,ȱ2001ȱWLȱ855419ȱ(N.D.ȱIll.ȱJulyȱ26,ȱ2001)ȱ(Holderman,ȱJ.)ȱȱȱ

TheȱFDICȱallegesȱthatȱRegasȱandȱtheȱRegasȱFirmȱfailedȱinȱitsȱdueȱdiligenceȱwithȱrespectȱto

certainȱofȱtheȱLossȱLoans,ȱfailedȱtoȱproperlyȱadviseȱtheȱBankȱasȱtoȱitsȱresponseȱtoȱtheȱregulatory

reportsȱandȱinvestigations,ȱandȱasȱtoȱtheȱseriousȱfinancialȱconsequencesȱofȱtheȱLossȱLoansȱforȱwhich

theȱ Regasȱ Firmȱ providedȱ counsel,ȱ andȱ knowinglyȱ andȱ substantiallyȱ assistedȱ theȱ Director

Defendantsȱ inȱapprovingȱ theȱLossȱLoansȱandȱ inȱallowingȱ themȱ toȱcontinueȱwithoutȱadequate

staffingȱorȱmonitoring.ȱȱȱAsȱnotedȱbyȱtheȱFDIC,ȱcourtsȱinȱotherȱdistrictsȱhaveȱpermittedȱcomplaints

withȱsimilarȱfactsȱtoȱsurviveȱtheȱpleadingsȱstage,ȱonȱgroundsȱthatȱaȱdefendantȱlawȱfirm’sȱfailureȱto

warnȱdirectorsȱandȱofficersȱ thatȱ theirȱpracticesȱsubjectedȱ theȱbankȱ toȱaȱhighȱriskȱofȱ lossȱcould

constituteȱmalpractice.ȱ ȱSee,ȱe.g.,ȱFDICȱv.ȱWise,ȱ758ȱF.ȱSupp.ȱ1414,ȱ1418ȱ(D.ȱColo.ȱ1991);ȱFDICȱv.
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Martin,ȱ801ȱF.ȱSupp.ȱ617,ȱ619Ȭ20ȱ(M.D.ȱFla.ȱ1992).ȱȱThisȱCourtȱagrees,ȱthatȱbecauseȱtheȱFDICȱhas

pleadedȱspecificȱfactsȱasȱtoȱtheȱLossȱLoansȱandȱregulatoryȱwarningsȱonȱwhichȱRegasȱandȱtheȱRegas

FirmȱfailedȱtoȱadequatelyȱadviseȱtheȱBank,ȱtheȱmotionsȱtoȱdismissȱCountsȱIX,ȱandȱXIȱwillȱbeȱdenied.ȱ

However,ȱtheȱCourtȱcautionsȱtheȱFDICȱtoȱaddressȱearlyȱinȱtheȱdiscoveryȱprocessȱtheȱscopeȱofȱthe

engagementȱofȱtheȱRegasȱFirmȱbyȱtheȱBank,ȱandȱtoȱamendȱtheȱAmendedȱComplaintȱaccordinglyȱ

shouldȱtheȱengagementȱnotȱcoverȱtheȱactsȱalleged.

Whileȱitȱisȱpossibleȱtoȱpleadȱseparateȱcountsȱofȱbreachȱofȱfiduciaryȱdutyȱandȱnegligenceȱin

theȱalternativeȱinȱtheȱsameȱcomplaintȱ(seeȱSectionȱAȱabove),ȱtheȱinquiryȱforȱpurposesȱofȱdualȱclaims

ofȱbreachȱofȱfiduciaryȱdutyȱandȱmalpracticeȱunderȱIllinoisȱstateȱ lawȱfocusesȱuponȱwhetherȱthe

complaintsȱcontainȱanyȱindependentȱallegations.ȱȱSeeȱMetrickȱv.ȱChatz,ȱ639ȱN.E.ȱ2dȱ198,ȱ203ȱ(Ill.ȱApp.

Ct.ȱ1994)ȱ(dismissingȱbreachȱofȱfiduciaryȱdutyȱcountȱasȱduplicativeȱofȱlegalȱmalpracticeȱcountȱwhen

allegationsȱmirroredȱoneȱanother);ȱaccordȱDahlin,ȱ2001ȱWLȱ855419ȱatȱ*10;ȱKirklandȱ&ȱEllisȱv.ȱCMI

Corp.,ȱ1996ȱWLȱ559951ȱ*9ȱ(N.D.ȱIll.ȱSept.ȱ30,ȱ1996)ȱ(Andersen,ȱJ.)ȱȱȱOtherȱthanȱanȱunexplainedȱchange

inȱtheȱamountȱofȱdamagesȱrequested,ȱandȱtheȱchangeȱofȱ ȱtheȱphrasingȱofȱtheȱdutyȱfromȱoneȱof

representationȱtoȱoneȱofȱadvisingȱtheȱBankȱandȱtheȱBoard,ȱtheȱcountsȱareȱidentical.ȱ ȱ ȱAsȱstated

above,ȱtheȱscopeȱofȱtheȱrepresentationȱofȱtheȱBankȱbyȱRegasȱandȱtheȱRegasȱFirmȱisȱanȱimportant

elementȱofȱtheseȱcounts.ȱEitherȱtheȱRegasȱFirmȱwasȱretainedȱtoȱadviseȱtheȱBankȱ inȱadditionȱto

representationȱrelatedȱtoȱtheȱloans,ȱinȱwhichȱcaseȱbreachȱofȱfiduciaryȱdutyȱisȱpartȱofȱtheȱalleged

malpractice;ȱor,ȱtheȱRegasȱFirmȱwasȱnotȱretainedȱtoȱadviseȱtheȱBank,ȱinȱwhichȱcaseȱthereȱwasȱno

fiduciaryȱdutyȱtoȱbreach.ȱȱEitherȱway,ȱtheȱbreachȱofȱfiduciaryȱdutyȱfailsȱasȱtoȱtheȱRegasȱFirm.ȱȱAs

forȱRegasȱpersonally,ȱheȱhasȱalreadyȱbeenȱallegedȱtoȱhaveȱȱbreachedȱfiduciaryȱdutyȱinȱapproving
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theȱLossȱLoansȱinȱCountȱIIȱofȱtheȱAmendedȱComplaint,ȱandȱtheȱLossȱLoansȱinȱCountȱXȱareȱaȱsubset

ofȱtheȱLossȱLoansȱinȱCountȱII.ȱȱȱTherefore,ȱCountȱXȱisȱdismissedȱwithȱprejudiceȱasȱtoȱallȱAttorney

Defendants.ȱ

Conclusion

Forȱtheȱreasonsȱsetȱforthȱherein,ȱCountsȱVIIȱandȱXȱareȱdismissedȱwithȱprejudice.ȱȱCountȱVIII

isȱdismissedȱwithoutȱprejudice,ȱwithȱleaveȱtoȱrepleadȱwithinȱ30ȱdaysȱofȱtheȱdateȱofȱthisȱOpinion.ȱ

TheȱmotionsȱtoȱdismissȱareȱdeniedȱwithȱrespectȱtoȱCountsȱIȬVI,ȱIX,ȱandȱXI.ȱ

_______________________________________

VirginiaȱM.ȱKendall
UnitedȱStatesȱDistrictȱCourtȱJudge
NorthernȱDistrictȱofȱIllinois

Date:ȱJulyȱ26,ȱ2012
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