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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PSB CREDIT SERVICES, INC., asassigneeof )
PrinsBank, assignee of Citibank, N.A., )
successor in interest to Citibank, F.S.B., )
) Case No. 11-cv-7666
Plaintiff, )
) JudgeJohn Z. Lee
V. )
) Magistrate Judge Arlander Keys
MELROZ DENTAL, LLC, anlllinocislimited )
liability company; MELANIE R. WAT SON- )
MONTGOMERY, d/b/aMelrose Dental )
a/lk/aMéanie R. Montgomery; SMALL )
BUSINESS GROWTH CORPORATION, an )
[linois not-for-profit corporation; UNITED )
STATESSMALL BUSINESS )
ADMINISTRATION; SOUTH SUBURBAN )
OFFICE PARK CONDOMINIUM )
ASSOCIATION, an Illinois not-for -profit )
cor poration; UNKNOWN OWNERS AND )
NON-RECORD CLAIMANTS, )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER
Plaintiff, PSB Credit Services, In¢:PSB”), has brought the instastiit against several
defendants, including Melroz Dental, LLCMelroz”) and Melanie R. WatseiMontgomery
(“Montgomery”). PSB allegethat Melroz and Montgomeryreachedheir obligations to PSB
arising out of a promissory noter a constructiorloan, as well as severather loanagreements
and guarantees PSB now moves fosummary judgment againsteizndats, none of whom
have responded to the motion. Based upon the record before it, the Court grants in part and

denies in parPSB’smotion.
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Procedural Backqground

PSB filed this action on October 27, 2011. (Dkt. 1.) After settlenedfurts were
unsucessful] on January 18, 201®SBfiled the instant motion for summary judgment. (Dkt.
47.) However, before the motion was filemh January 10, 2013, Montgomehmad filed for
Chapter 13 bankruptgyrotectionin the United States District Court for the Northern District of
lllinois. (Dkt. 51 9 1.) Montgomery and Melrazusmoved to dismiss the actian February
13, 2013 pursuant to the bankruptcy stayld.J The Court denied the motion, but stayed the
case forsixty days while the partieBroughtthe issue to the attention of the bankruptcy court.
(Dkt. 54.)

On April 3, 2013, the bankruptcy cowmtered an Order Granting Motion for Relief from
Stay and Abandonment pursuant to a motion filedP8B (Dkt. 56, Ex. 1.) That Order
provided thatPB was “granted relief from the automatic stay with respect to the real propert
commonly known as 3330 W. 177th Street, Suite 1G, Hazel Crest, lllinois 6042Ré&hak
Estaté) pursuant to 11 U.S.C. § 362(d)(1) and(2fld.) The Order directetlontgomery to
amend her bankruptcy schedules to provide that “the Real Estate is not property djtthres De
bankruptcy estate,” and further stated that “[tjhe Debtor does not own the réal” egld.)
Based upon the bankruptcy court’s otdbae Cout grantedPSB’soral motion to lift the stayn
this actionand set driefingscheduldor this motion (Dkt. 55; Dkt. 56, Ex. 1.)

As a preliminary note, the Court notes that the bankruptcy stay was lifted oolythees t
Real Esta; the stay otherwe remains in effect as to any claims filed by PSB against
Montgomery. Accordingly, this order addresses only those claims brought by PSBlatat
directly to the Real Property as well as those against Melroz and the Ddfeotlaer than

Montgomery.



Factual Background

The following facts are taken from PSB’s Local Rule 56.1(a)(3) stateofiemdisputed
material facts. Defendants hawedicated that they will noffile a responsive pleading
controverting any of the facts set forth there{bkt. 57.) As a result, the Court adraiall facts
asserted in PSB’s Local Rule 56.1(a)(3) staterasnirue for the purposes of this motio8ee
Smith v. Lanz321 F.3d 680, 683 (7th Cir. 2003) (“Local Rule 56.1's enforcement provision
provides that when eesponding partg statement fails to controvert the factssat forth in the
moving partys statement in the manner dictated by the rule, those facts shall be deemed
admitted for purposes of the motion. .We have consistently held that a failure éggond by
the nonmovant as mandated by the local rules results in an admisgiotefhal citations
omitted)

A. The Construction L oan

PSB is a Minnesota corporation that is the assignee of another corpdsabian as
PrinsBankwith respect to the agreements at issue in this actirocal Rule 56.1(a)(3)
Statement (“LR 56.1(a)(3) 1.) PrinsBank, in turnyasthe assignee of Citibank, N.A., the
successem-interest to Citibank, F.S.B:Citibank”), witih respect to the same agreemeritd.)

Defendant Melroz is a singl@ember lllinois limited liability company managed by sole
member and cdefendant Montgomery, an lllinois citizenld.(1 2, 3.) On April 22, 2005,
Melroz executed a promissory note in favor of Citibank to fund a construction loan indbatam
of $262,800.00 (the “Loan”)Id. § 7.) Under the terms of the Loan, Melroz was to pay Citibank
one interest payment on June 1, 2005, and then 239 consecutive monthly payments of interest

and principal in the estimated sum of $2,131.58 beginning on July 1, 20057 §.) On



December 16, 2011, PrinsBank purchased the Loan from Citilbdnéh it later transferretb
PSB effective March 6, 201RavingPSBasthe current holder of the Loanld (1 9, 10.)

As of January 6, 2011, Melroz was in default under the terms of the Loan for failure to
pay the monthly payments as well as other obligations due and owing under sepamteats,
as outlined below. Id. { 11.) By letter dated May 10, 20Xitibank declared the entirenpaid
principal balance under the loan, along with unpaid interest and other sums, due and(loing.

1 12.) By letter dated September 22, 201Qitibank notified theU.S. Small Business
Administration (the “SBA”) of its intent to file suit against Melroz for defauld. { 13.) PSB,
the current holder of the Loan, has fulfilled its obligations thereto, but Melroz hasldof]{ (
14, 15.)

As of January 8, 2013, Meiz wasindebted to PSB under the Loan for the outstanding
principal amount of $225,817.29, accrued and unpaid interest in the amount of $47,050.22, and
late charges and fees in the amount of $1,278196 (L6.) Interest accrues on the debt at a rate
of $85.90 per day.|d.)

B. The Construction Mortgage

Also on April 22, 2005, Melroz made and executed a Construction Mortgage, Security
Agreement and Financing Statement (the “Mortgage”) in favor of Citibank, isgcall of
Melroz’s obligations under the Construction Lodfd. § 63.) The Mortgage wasecuredy the
Real Estate (Dkt. 486, Ex. J)

Effective December 16, 2012, Citibank executed an Assignment of Security Insgument
assigning its interest under the Mortgage, as well as an Assignment sfaRdrither associated
security instruments, toriasBank. (LR 56.1(a)(3) § 64.) The Assignment was recorded on

January 6, 2012 as Document No. 1200634023 with the Recorder of Deeds, Cook County,



lllinois. (Id.) PrinsBank, in turn, executed an Assignment of Construction Mortgage, Security
Agreement and Financing Statement (the “Assignment”) to PSB on March 6, 2d1%.65.)
The Assignment was recorded on March 14, 2012 as Document No. 1207429032 with the
Recorder of Deeds, Cook County, lllinoisd.j PSB has elected to declare the whole of the
principal sum remaining unpaid, together with interest thereon, immediatelarthi payable;
this election was confirmed by the filing of the instant acti@d. | 66.)

Discussion

Summary judgment is proper where “there is no genuine dispute as to amialnfiate
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving
party has the initial burden of establishing tiinre is no genuine issue of material faCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986). Once the moving party has sufficiently demonstrated
the absence of a genuine issue of material fact, the nonmoving party must tioeth Specific
facts denonstrating that there are disputed material facts that must be decided &i.tat321
22. The Court must take the evidence in the light most favorable to theowamt and draw all
justifiable inferences in theon-movant'§avor. Anderson v. Liberty Lobby, In&t77 U.S. 242,

255 (1986).

Here, PSBseekssummary judgment as to its breach of contract claims against
Defendants Melroz and MontgomeryHowever, the Court must be cognizant of its limited
authority to act in this matter given Montgomery’s ongoing Chapter 13 bankruptcy. The April
Order lifted the bankruptcy stay only as to the “Real Estiategited at 3330 W. 177th Street,
Suite 1G, Hazel Crest, lllinois 6042Becausehe Court may noissie an order that would be
“inconsistent withthe terms of the stay and any orders entered by the bankruptcy court

respecting the stayln re Benalcazgr283 B.R. 514, 529 (quotirghao v. Hosp. Staffing Servs.,



Inc.,, 270 F.3d 374, 384 (6th Cir. 2001)), the Court is constrained &djaodicating anyclaims
against MontgomeryAs a result, the Court only considevbether PSB is entitled to summary
judgment with respect ttwo of the seven agreememtased by PSB in this actioathe Loan
and the Mortgage.

Before proceeding to the merithe Court must first determine the applicable lalhe
Mortgage contains a choice of law provision identifying lllinois as the rpavg law. (Dkt. 48
at Ex. I.) While the Loan isilentas to choice of law, it specifies that any action to enforce the
agreement or arising thereunder must be brought in an lIllinois cdldt.at Ex. A.) A federal
court sitting in diversity will look to the forum statehere, lllinois— to determine how that
states “conflict of law principles treat choice of law clausescontracts.” DeValk Lincoln
Mercury, Inc. v. Ford Motor Co811 F.2d 326, 330 (7th Cir. 1987).

lllinois courts will honor a contractual choice of law clause so long as “d9es not
contravene a fundamental policy of lllinois, and (2) #tate chosen bears a reasonable
relationship to the parties or the transactiobdSalle Bank Nat'| Ass’n v. Paramont Props88
F. Supp. 2d 840, 849 (N.D. Ill. 2008) (citidgnakua Dev., L.L.C. v. Warnet11l F.Supp. 2d
941, 948 (N.D.Ill. 2006). Accordingly, because the Mortgage expresgipvidesfor the
application of lllinois law,ts choice of lawprovision will be enforced. Moreover, becauke t
Loan wasexecuted byan lllinois-based borrowelocatedin lllinois for the benefitof property
located in lllinois andalso specifieslllinois as the chosen judicial forunthe Court also will
apply lllinois law to interpret its terms

Under lllinois law, a party asserting breach of contract claims must pled prove' (1)
the existencef a valid and enforceablt®ntract;(2) performance by the plaintiff; (Breachof

contractby the defendant; and (4) resultant injury to the plaintifiéndersonSmith & Assocs.
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v. Nahamani Family Serv. Cti752 N.E.2d 33, 43 (lll. App. Ct. 2001). PSB is therefore required
to plead and prove thatalid contracts existed between PSB atelroz; PSB fully performed
under tlose contracts Melroz breached the contracts with PS&8d PSB was damaged as a
result of Melroz’'shreaches.d.

In accordanceavith Local Rule 56.1PSBhas presented facts sufficient to establish that
Citibank entered intdwo agreementsvith Melroz, and thatCitibank assigned its rightso PSB.
PSBhas further demonstrated that, despite the fact that Citibank and, lateicdpgiied with
the terns of these agreementdMelroz did not, defaulting under each agreemeiiinally, as
noted abovelelroz hadailed to respond to PSB’s motion for summary judgment, leaving all of
PSB’sfactual statements undisputed and taketrue.Smith 321 F.3dat 683.

Given the foregoing, PSBi®iotion is grantedh partas to Melroz and the Courtinds as
follows:

1. Melroz and Citibank entered into a valid and enforceable Loan dated April 22,
2005. Melroz is in default of thattoan. PSB is thecurrentholder of the Loan, and has
performed its obligations under the terms of that Loan. As of January 8, 2013, Melroz is
indebted to PSB under the Loan for the outstanding principal amount of $225,817.29, accrued
and unpaid interest in the amount of $47,050.22, and late charges and fees in the amount of
$1,278.96 Interest calculated at the rate of $85.90 per day between January 8, 2013 and the date
of this Order Eeptember 16, 20) Botals £2,763.50 Because it has been damaged by Melroz’s
default, PSB is granted summary judgment in the amount of $296,909.97 against Melroz.

2. The Mortgage that securedall of Melroz’s obligations under the Loawas
properly assigned to PSB. PSB has ele#iadhe filing of the instant lawsuit tdeclare the

whole of the principal sum remaining unpaid, together with interest thereon, intehediae



and payable.The Court therefore grants summary judgment to PSB with respect tantsfata
foreclosure and sale with respect to the subject prppmrated at 3330 West 177th Street, Unit
1G, Hazel Crest, IL, 60429 against all Defendant Unknown Owners andRdlmord Claimants.
PSB also asks the Court aovard ajudgment of deficiency against Montgomeoythe extent
that the proceeds from the sald the property result in a deficiendyut such a claim is stayed
pending Montgomery’s Chapter 13 bankruppcgceeding

3. Upon review of the affidavit of Todd Rowden in supportR8B’s unopposed
request forreasonable attorneys’ fees and costs (Dkt3Y&s well as the accompanying
documentation, the Court finds that the request is reasonable and comports with applicabl
standardgor an award of attorneys’ fees and costshis Circuit. PSB is awarded attorneys’
fees and costs in the amount of $17,604.77 for the work performed by the law firm of Thompson
Coburn, LLP, payable by Melroz.

4. Upon review of the affidavit of Dorraine A. Larison in support PEB’s
unopposed request for reasonable attorneys’ fees and costs (Bk). a8 well as the
acconpanying documentation, the Court finds that the request is reasonable and contports wi
applicable standarder an award of attorneys’ fees and castshis Circuit. PSB is awarded
attorneys’ fees and costs in the amount of $6,063.75 for the workmpeddry the law firm of

Gray, Plant, Mooty, Mooty & Bennett, P.A., payable by Melroz.



Conclusion
For the foregoing reasons, Plaintiff's Motion for Summary Judgment [4@iaistedin
part and denied in partThe Court finds that Bfendant MelroDental, LLC hasbreached its
agreement with Plaintiflas outlined in Count bf Plaintiffs Fourth Amended Complaint
Plaintiff is awarded$296,909.97in damages, payable by Melroz Dental, LLC. Plaintiff's
request for attorneys’ fees and costs is grametthe amount 0f$23,668.52 also payable by
Melroz Dental, LLC. As requested in Countl\df the Complaint, the Court enters a judgment
of foreclosure and sale of the subject property located at 3330 West 177th Street,, arzélG
Crest, IL, 60429. The Court appoints the Judicial Sales Corporation to act as séliegiof
connection with the judicial sale of the subject property. The remainder ofdtien is denied

for the reasons stated above.

SO ORDERED ENTER: 9/16/13

Cjﬁ%jézd\

JOHN Z. LEE
U.S. District Judge




