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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JOAN A. WOLFENSBERGER
Plaintiff,
V. No. 11ev-7671

AETNA LIFE INSURANCE COMPANY, Judge Robert M. Dow, Jr.

~— e

Defendant
MEMORANDUM OPINION AND ORDER

Plaintiff Joan Wolfensbergesustained injuries in a car accident and became unable to
work in 2002. Plaintiff applied for and received letegm disability(“LTD”) benefits pursuan
to an employebased.TD policy thatshe held with Defendant Aetna Life Insurance Company.
Plaintiff subsequently settled a worker's compensation clestated to the accidentor
$270,000. Whemefendaniearned of thevorker's compensatiogettlementit notified Plaintiff
that it would offset heLTD benefits payments by 50% thfe settlement amounih accordance
with the “other income benefits” provision of the policy. Plaintiff initiated an abpuoé
Defendant’soffset but did not reeive a decisiorfrom Defendant. Approximatelfour months
after she submitted her appeal to Defendant, Plaiilefi the instantERISA action seeking a
declaratory judgment th&tefendanhad no right to offset her benefits, as well as recovery of the
benefits that wexr allegedly unlawfully withheld.

Currently before the Coudrethe parties’ crossotions for summary judgment. [15],
[28]. For the reasons stated below, the Court denies Plaintiffs motion [15] and grants

Defendant’s motion [28].
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Background

The facts in this case are largely undisput@thintiff was employed by Accenture as a
senior project manager. Accenture offered its employees LTD insurammeghhDefendant
Plaintiff participated in the LTD plar®n March 8, 2002, Plaintiff was seridysnjured in a car
accident and became unable to wdrkaintiff applied forLTD benefits from Defendaninder
the plan Defendant approved Plaintiff's claim and begaying benefits in June 200Rlaintiff
also appliedor and was approved for Soctecurity disability benefits effective January 2004.

Plaintiff filed at least two lawsuits in connection with the car accidenOctober 2009,
Plaintiff settled one of the suits, which asserted tort clagmd received a payment of $825,000
from lllinois National Insurance Company. Pursuant to the settlement, Plaintiff sigeéshse
agreementthat provided, in pertinent part, “that the sums paid pursuant to this Release
specifically includedsic] payment of any and all liens or claims, by whomsoewade, from
any other source. [Plaintiff] further agrees in consideration of the payment terenake
payment of any and all liens or claims growing out of the incident in question and to hold
harmlesdlllinois National] from any such liens or claimadto defend and indemnify [lllinois
National], Releasees, insureds, their insurers and attorneys for any ataactgns related to or
arising out of same.” [27-4] at CFO01461.

Two months later,on December 17, 2009, the lllinois Workers’ Compensation
Commission approved a settlement agreement in a workers’ compensatioiaistiff Brought
against Accenture. See FAT at CF001431. (The settlement was actually signed by the settling
parties on November 30, 2009. Sdg The settlement was entered a standardized form that
hadspaces fothe settling parties to note any deductions for attorneys’ fees, medicatsapd

x-rays, or “other” itemsSee [274] at CF0014361. Nearthe line for attorneys’ fees, there is a



handwritten notation,-0- waived” along withthe signature of Plaintiff'shenattorneyand a
note identifying him as suchd. at CF001431The form reported that th&€Total Amount of
Settlement” was $270,000.00; the “Amount employee will receive” was $270,800he
settlement agement was accompanied by a rider tpadvided in pertinent part, “This
settlement is intended to include and compromise liability for temporary total disability
compensation, as well as all medical, surgical, hospital and rehabilitation expecisrred or to
be incurred, for all of which the petitioner [Plaintiff] assumes responsibility* The petitioner
has recovered in excess of $800,000.00 in a settlement of related actions fitedthmEefGircuit
Court of Cook County. The respondent waives its right to a recovery or reimbursenagyt, if
under Section 5(b) of the [lllinois Workers’ Compensation] Act associated withlgted-¢hird
party litigation.”[27-4] at CF001432.

By letter datedMarch 9, 2011 Defendantnotified Plaintiff thatDeferdant had been
“informed that [Plaintiff] received a Workers’ Compensation Settlement #®ririjury which
resulted in your claim for disability benefits * * * in the amount of $270,000.(®7*4] at
CF001439.Citing the “other income benefits” provision of Plaintiff's LTD plan, Defendant
stated that “[u]nder the terms of your plan 50% of the award is considered other incdmad| a
reduce your LTD benefit over 60 months in the amount of $2,250.00 per month from December
2009 through December 2014d. Defendant also set forth in the letter calculations pertaining to
the offset and an allegexklated overpayment of $33,191.88 in LTD benefiSeeid. at
CF001440Defendant sent Plaintiff and her attorney a substantially identical letter yn/gail
2011.Seeid. at CF001444-46.

By letter dated June 30, 2011, Plaintiff through a new attorney appealed Defendant’s

offset. [274] at CF00144-49. Plaintiff acknowledged that “workers’ compensation benefits are



encompassed by the policy’s ‘other income benefits’ provisions,” but contended thats&taof
due in this instance.ld. at CF001447. In support of this contention, Plaintiff pointed to the
workers’ compensation settlement riderd its reference to Section 5(b) of the lllinois Workers’
Compensatin Act. Seeid. at CF0014478. Plaintiff quoted Section 5(b) and asserted that the
lien allegedly established by it was extinguished by the tort settlement reldasle,provided
“that the sums paid pursuant to this Release specifically inc[sadgpayment of any and all
liens or clams, by whomsoever made, from any other soutde.at CF001448. Plaintiff
contended that “the amount paid as part of the Workers’ Compensation proceeding is added to
the sum paid by lllinois National Insurance Company;thatlpayment is not enumerated within
the ‘other income benefits’ listed in the policyd. Plaintiff included with the letter copies of
both settlemenagreements, as well as a copy of Section DI 52001.090 from the Social Security
Administration’s Progna Operations Manual System. Sk id. at CF00180-63. Plaintiff
contended that Section DI 52001.090 “explains that if the worker repays the workers’
compensation, as was done here, it ‘results in the worker’s being in the same positamrche w
have been in had he never received any WC, but had simply sued for personal injudies,” a
asserted that Plaintiff's WC payment is effectively added to the other pawsnehworkers’
compensation benefits had never been pdid.”at CF001448Plaintiff did not forward to
Defendantiny medical records or invoices for legal or medical sertiwsshe had received.

By letter dated July 22, 2011, Plaintiff through her new attorney informed Defeth@dant
“Iw]e would appreciate a response to our initial correspondesgceent to Aetna via certified
mail on June 30, 2011.” [2Z] at CF001467The partiedispute the exterdnd content of their
subsequent telephonic communicatiombey agree that Plaintiff's appeal was never resolved.

See [24] 1 50; [38] § 50. Plaintifontends that Defendant “refused to provide her or her



attorneys with a final decision regarding her appeal,” [38] 1 50, while Defendanhdsribeat
“the appeal determination was not provided before Plaintiff filed her com@ai@a result of
human error and inadvertence.” [24] 1 50. No appeal determination appears in the record.
. Legal Standard

Summary judgment is proper if “the movant shows that there is no genuine dispute as t
any material fact and the movant is entitled to judgment as arnohttaw.” Fed.R. Civ. P.
56(a). On cross motions for summary judgment, the Court construes all facts ante¥ere
favor of the party against whom the motion under consideration is made.United Air Lines,

Inc., 453 F.3d 463, 468 (7th Ci2006) (quotingKort v. Diversified Collection Servs., Inc., 394
F.3d 530, 536 (7th Ci2005)); see als@ross v. PPG Indus,, Inc., 636 F.3d 884, 888 (7th Cir.
2011); Foley v. City of Lafayette, Ind., 359 F.3d 925, 928 (7th Cir.2004). To avoid summary
judgmert, the opposing party must go beyond the pleadings and “set forth specific factsgshow
that there is a genuine issue for trigriderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986)
(internal quotation marks and citation omitted).

A genuine issue fomaterial fact exists if “the evidence is such that a reasonable jury
could return a verdict for the nonmoving partyd’ at 248. The party seeking summary judgment
has the burden of establishing the lack of any genuine issue of material facel @eeCorp. v.
Catrett, 477 U.S. 317, 3281986). Summary judgment is proper against “a party who fails to
make a showing sufficient to establish the existence of an element essemizlgarty's case,
and on which that party will bear the burden of prabtrial.” Id. at 322. The party opposing
summary judgment “must do more than simply show that there is some metaphyditaitmu
the material facts.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586

(1986). “The mere existence of a scintilla of evidence in support of the opposing] position w



be insufficient; there must be evidence on which the jury could reasonably fite f@piposing
party].” Anderson, 477 U.S. at 252.
[11.  Analysis

A. Standard of Review

Plaintiffs claim is governed by the Employee Retirement Income Security Act
(“ERISA”), 29 U.S.C. 8 1001et seg., which was “enacted to promote the interests of employees
and their beneficiaries in employee benefit plans, and to protect contradefaed benefits
Black & Decker Disability Plan v. Nord, 538 U.S. 822, 829 (2003) (quotikgrestone Tire &
Rubber Co. v. Bruch, 489 U.S. 101, 113 (1989)). The statute permits a person who is denied
benefits under an ERISA employee benefit plan to challenge that defealeral courtMetro.

Life Ins. Co. v. Glenn, 554 U.S. 105, 108 (2008); see also 29 U.S.C. § 1132(a)(1)(B).

Generally, “[tlhe standard of review of a Plan Administratodecisions regarding
benefits depends on whether the Plan Administrator was given the discretiorkgothnae
decisions.”Vallone v. CNA Fin. Corp., 375 F.3d 623, 629 (7th Ci2004). The Supreme Court
has held that “a denial of benefits challenged under § 1132(a)(1)(B) is to be reviewed dsder a
novo standard unless the benefiaplgives the administrator or fiduciary discretionary authority
to determine eligibility for benefits or to construe the terms of the plaméstone Tire &
Rubber Co. v. Bruch, 489 U.S. 101, 11%1989). When the administrator has such discretion,
courts review the administrator’'s decision under an arbitrary and capriciamnslast, see
Edwards v. Briggs & Stratton Ret. Plan, 639 F.3d 355, 360 (7th Cir. 2011), which for ERISA
purposes is synonymous with abuse of discretRagbourne v. Cigna Life Ins. Co. of N.Y., 576

F.3d 444, 449 (h Cir. 2009).



The policy at issue here provides that Defendant “shall have discretionary gutiborit
determine whether and to what extent employees and beneficiaries are entigeefits;band
construe any disputed or doubtful terms of this policy.”-224at Policy000019. Thearties
agree thatlis language vests Defendant wiltle discretioncontemplated byirestone. See[17]
at 6 (“[T]he Policy does confer discretionary authority upon Aetna * * *.”):12&t 4 (‘{T]here
is no dispute that the Plan provided such discretionary authoritpdeed, it communicasethe
same messages languagéhatthe Seventh Circuit has identified as providintsafe harbor”:
“Benefits under this plan will be paid only if the pladministrator decides in his discretion that
the applicant is entitled to themderzberger v. Sandard Ins. Co., 205 F.3d 327, 331 (7th Cir.
2000).Despite the parties’ agreement on this matter, they disphiteh standard of review the
Court should pply in light of Defendant’s failure to resolve Plaintiff's administrative appeal.
Plaintiff contends that “when Defendant failed to timely respond to Plsntippeal
submission, it relinquished its discretionary authority, thereby making theasthd review de
novo.” [17] at 6. Defendaninaintains that the arbitrary and capricious standardvgweshould
apply,because “[tlhere was regular communication with Plaintiff's attoraegsthe appeal was
in the process of being reviewed.” [37] at 10.

The Seventh Circuit has not yet clarified which standard of review applies whte a
administratorwith discretionfails to render a decision on administrative apgeh. a case
involving an administratorwho did resolve an appeal but allegedly made other procedural

missteps, the Seventh Circuit explained in a footnote that the “alleged procedilatbns do

! The Court notes thdistate of Joseph J. Malecki v. Anheuser-Busch Deferred Income, Sock Purchase &

Savings Plan, which presented this very issue to another district court in this Cirswyrrently on
appal before the Seventh Circuit. Case No-2B86. Appellate proceedings are currentliayed,
however, and briefs have ngit been filed in the matteFhe district court irvialecki concluded that de
novo standard of review was appropriate. &state of Joseph J. Malecki v. Anheuser-Busch Deferred

Income, Stock Purchase & Savings Plan, 2012 WL 2049457, at *10 (N.D. lll. June 5, 2012).
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not mandate a different standard of review but instead will be considered as factor
determining whether [th@dministratois] decision to disontinue benefits was arbitrary and
capricious.”Weitzenkamp v. Unum Life Ins. Co. of Am., 661 F.3d 323, 329 n.3 (7th Cir. 2011).
The court also noted, however, that the appellant had raised the issue fort ttiadins her
reply brief and had not cited any law in supporting her contentiondéadvo review should
apply. Seed. The Seventh Circuit also declined to takposition on this issue akovich v.
Broadspire Services, Inc., 535 F.3d 601, 6067 (7th Cir. 2008), in which the question befohe
court was whether it was proper for a district court to rule on an issue that a plamstdtar
had noteveraddressedeven at the initial stagin Pakovich, the court found “instructive” a case
from the Eighth CircuitSeman v. FMC Corp. Retirement Plan for Hourly Employees, 334 F.3d
728, 733 (8th Cir. 2003), and quoted a lengthy excerpt Saman:

When a plan administrator fails to render any decision whatsoever on a

participant’s application for benefits, it leaves the courts with nottangview

under any standard of review, so the matter must be sent back to the adiministra

for a decision. When a plan administrator denies a participant’s initial apmticati

for benefits and the review panel fails to act on the participant’s pyoiiled

appeal the administrator’s decision is subject to judicial reviend the standard

of review will be de novo rather than for abuse of discretion if the repaaw!’s

inaction raises serious doubts about the administrator’s decision.
Pakovich, 535 F.3d at 6067 (7th Cir. 2008)quoting Seman, 334 F.3d at 733)The second
sentence of this excerpt directly addresses the masentlybefore this Court. Yet the question
at issue here was not before the court and, moreover, the court only expresslyetidbetfirst
part of the Eighth Circuit’s rulefd. at 607. The Court therefore cannot conclude fRatovich
that the Seventh Circudefinitely would follow the Eighth Circuit’'s approach. Seeomis v.
Exelon Corp., 658 F.3d 667, 674 (7th Cir. 2011) (“Our court has never grappled directly with the

subject, and it is not appropriate to read oblique remarks as answering a questouarey s

posed.”).



Most courts that have addressed the question have concludedethato review is
proper in at least some instances.Rasenack ex rel. Tribolet v. AIG Life Insurance Co., 585
F.3d 1311, 1316 (10th Cir. 2009), the Tenth Circuit held “that when an administrator violates the
statutory deadlines incorporated into the pkinestone defererme no longer applies,” but did not
address “whether a minor violation of the deadlines or other procedural irregslavauld
entitle the claimant tale novo review.” The Eighth Circuit reached a similar conclusion in
Seman, but, unlike the Tenth Circuit, decided that teenovo standard only applies where “the
review panel’s inaction raises serious doubts about the administratoissodécSeman, 334
F.3d at 733A court within this district recently appliedde novo standard, after concluding that
de novo review was in accord with Department of Labor commentary, would “provide imeenti
to plan administrators to ensure that claims are fully and properly cormsidanel was “only
fair given that a claimant’s failure to file a timely request for iewath a plan can foreclose
judicial review.” Estate of Joseph J. Malecki v. Anheuser-Busch Deferred Income, Stock
Purchase & Savings Plan, 2012 WL 2049457, at *10 (N.D. Ill. June 5, 2012). But at least one
other district court has determined that “unexplained failure to issue a decisiomiwiifiI
appeal is a serious procedural irregularity” but is “notflagrant or severe as to create a
‘substantive harm’ to Plaintiff such that de novo review is appropribii@Z v. Hewlett Packard
Co. Disability Plan, 2011WL 1230046 (N.D. Cal. Mar. 30, 2011).

The Court is troubled by Defendant’s failure to exercise reasoned discretioregsrd
to Plaintiff's appeal. Buthle Court need not resohaefinitively the question of whether the
absence of a decision @ppeal warrants a return to the defaddtnovo standard of review
contemplated byirestone. Regardless of whether the Courtlependently decides the merits

under the misleadingly nametk novo metric, seeKrolnik v. Prudential Ins. Co. of Am., 570



F.3d 841, 843 (7th Cir. 2009), or merely assesses whdiaéendant acted arbitrarily and
capriciously, Defendant is entitled to summary judgment in this matter.

B. Merits

1 Right to Offset

The primary issue in this case is whether Defendant properdgtoRlaintiff's LTD
benefits in light of her $270,000 workex®mpensation settlemenAt the heart of this dispute
is whether Plaintiff's workers’ compensation settlement falls within the “otlveme benefits”
provision of theplan; Plaintiff concedethat “other income benefits” may be subtracted from the

standardLTD benefit under the terms of the plaRlaintiff appears to have made a conscious

decision, with the ssistanceof counsel, to try to structure her seriatim settlement recoveries in

such a way as to avoid the definition of “other income benefits.”

The plan defines “other income benefits” as follows:

e 100% of any award provided under the Jones Act or the Maritime Doctrine of

Maintenance, Wages and Cure.

e Disability or retirement benefits required or provided for under any lawa of

government. Such law will be considered as it is constituted when the period of total

disability starts or as it may be changed after that. Examples are:

Temporaryor permanent, partial or total, disability benefits under any workers’

compensation law or any other like law, which are meant to compensate the
workea for any one or more of the following: Loss of past and future wages,

impaired earning capacity, lessened ability to compete in the open labor,market
any degree of permanent impairment and any degree of loss of bodily function or

capacity.

Statutorydisability benefits.

Benefits under the Federal Social Security Act, the Canada Pension Plan and the

Quebec Pension Plan.
Any payments provided by the Veterans Administration.

o Disability or retirement benefits under the Federal Social Security Act

10



Other income benefits include those, due to your disability or retirement, whach ar
payable to you.

Aetna will determine other income benefits as follows:
Workers’ Compensation Benefit Payments in a Lump Sum:
That part of the lump sum payment thatfor disability will be counted. This will be
done if it is or is not the result of a compromise, award or judgment. If thecepsoof
acceptable to Aetna as to what that part is, 50% will be deemed to be for disability.
This amount will be broken down to a 60 month period. The 60 months will start on the
same date as the period for which the lump sum payment is made. If the lump sum
payment is not tied to a specific period, the 60 months will start on the date that the lump
sum payment is made.
Other Payments:
Payments In a Lump Sum (this includes periodic payments that could have been chosen
in a lump sum):

These will be broken down to 60 monthly periods.

Periodic Payments (this includes amounts which are the accumulation of past due
periodic myments):

These will be broken down to monthly periods.

Any Other Payments that date back to a prior date may be allocated on a retroactive
basis.

[24-3] at SOC0000134;[18] 1 8.

Notwithstanding this provision, Plaintiff argues that Defendant “nadlawful right to
offset [her] LTD benefits with a portion of her workers’ compensation ssttie.” [17] at 7; see
also [311] at 7.She maintains that she had a “reasonable belief” that she was not required to
inform Defendant of the $270,000 settlathevith her employer, which she contendas
“transmuted” into a tort recovery by the terms of the respective settlement agieantktheir

ostensible “interplay with the lllinois Workers’ Compensation Act.” [17] at 8.

11



Plaintiff contends that she firstgned a release in connection with the settlement of her
$825,000 tort claind. That release provides that “[tlhe sums paid pursuant to this Release
specifically include[] payment of any and all liens or claims, by whomsoeade nfrom any
other source.That language, Plaintiff argues, “extinguished” her “workers’ compensation claim
against Accenture.l'd. Nonetheless, Plaintiff settled that claim for $270,000 on November 30,
2009, submitted the agreement for review by the lllinois Workers’ Compens@nommission,
and received the Commission’s approval on December 17,.200%onnection withthe
workers’ compensatiorsettlement, Plaintiff signed a rider that stated, “This settlement is
intended to include and compromise liability for temporary tosahllity compensation, as well
as all medical, surgical, hospital and rehabilitation expenses incurred or tatvednéor all of
which the petitioner [Plaintiff] assumes responsibility. * * * [Plaintiff] hasovered in excess of
$800,000.00 in a settlement of related actions filed before the Circuit Court of Cook County.
[Accenture] waives its right to a recovery or reimbursement, if any, unagiosd(b) of the
[lllinois Workers’ Compensation] Act associated with the related 4pandy litigation” [27-4] at
CF001432. The import of that agreement, Plaintiff contends, is that the lump sum workers’
compensation payment “was added to the sum paid by lllinois National [in thettenent],
and the lien Accenture had in the settlement between ifflaind lllinois National, by virtue of
Section 5(b) of the lllinois Workers’ Compensation Act, was wiped out. Thus, Hilaintif
workers’ compensation claim was extinguished; and her workers’ compensgtiement was
effectively transmuted into a partial payment of damages through gp#nirgl tort suit.” [311]

at 8; see also [17] at 8.

2 Defendant made no attempt to offset Plaintiff's LTD benefits by any poofithis settlement.

? And presumably received and acceptédrap sum payment of $270,000. Seg,, [17] at 8.
12



This novelargument, for which Plaintiff has provided no legal authority, does not appear
to have any support in lllinois law. Section 5(b) of the Workers’ Compensation Act provides:

Where the injury or death for which compensation is payable under this Act was
caused under circumstances creating a legal liability for damages on tlué part
some person other than his employer to pay damages, then legal proceegings m
be taken against such other person to recover damages notwithstanding such
employer’'s payment of or liability to pay compensation under this Act. In such
case, however, if the action against such other person is brought by the injured
employee or his personal representative and judgment is obtained and paid, or
settlement is made with such other person, either with or without suit, then from
the amount received by such employee or personal representative there shall be
paid to the employer the amount of compensation paid or to be paid by him to
such employee or personal representaitntuding amounts paid or to be paid
pursuant to paragraph (a) of Section 8 of this Act. * * * If the injured employee or
his personal representative agrees to receive awapen from the employer or
accept from the employer any payment on account of such compensation, or to
institute proceedings to recover the same, the employer may have or claim a lien
upon any award, judgment or fund out of which such employee might be
compensated from such third party. * * *

820 ILCS 305/5(b) As the lllinoisSuprene Court has explained, the purpose of § 5(b) is to
allow “both the employer and the employee an opportunity to rdaehrue offender while
preventing the employee from obtaining a double recovégliagher v. Lenart, 874 N.E.2d
43, 61 (lll. 2007) (quotation omitted). The statute is designed to be “fair to everyone concerned:
the employer, who, in a fault sense, is neutral, comes out even; the third person péyshexac
damages he or she would normally pay * * *; and the employee gets a fuller reemleuatsfor
actual damages sustained than is possible under the compensation systeml @lggedtation
omitted) (alteration in original). Thus, had Accenture not explicitly waivedghts to do so, 8
5(b) would have afforded it the ability to recover from Plaintiff some portion of the tor
settlement. The tort settlement Plaintiff signed acknowledged Accenture’stipblien in the
tort settlement and absolved setli party lllinois National from any responsibility should

Accenture assert its rights. It did not, as Plaintiff suggests by quotith@uwicontext only a

13



single sentence from the release, provide for the “paymieany and all liens or claims by
whomsoeer made, from any other source.” Instead, as the next sentence of the |artesett
makes clear, it placed the onus of responding to any claims by Accenturey(othan lien
holder) on Plaintiff. Plaintiff agreed that she would, “in consideratiothefpayment herein

* * * make payment of any and all liens or claims growing out of the incident in questibn

* * * hold harmless [lllinois National] from any such liens or claims and * * * defend and
indemnify [lllinois National], Releasees,sureds, their insurers and attorneys for any claims or
actions related to or arising out of same.”-fJ7at CF001461The settlement did not by this
language “incorporate,” “transmute,” or “extinguish” any subsequent workerspensation
settlement.

Nor does any language in the settlement suggest that the signatavigsh did not
include Defendant- intended thesettlementto accomplishanything other than resolving
Plaintiff's workers’ compensation claimgainst AccentuteThe settlemenis embodiedon a
standardizedorm bearing the headirigjlinois Workers’ Compensation Commission Settlement
Contract Lump Sum Petition and Ordef.he rider contemplasethe existence of a singular,
standalone “claim” and doesot purport to affect the rights of anyone not party to the agreement
or resolve any claim not mentioneBerhaps most tellings Plaintiffs submission of the
settlement agreement to the lllinois Workers’ Compensation Commission, whickedd taish
administeringthe Workers’ Compensation Act. See 820 ILCS 305/13. Had the $270,000
settlement truly been part and parcel of Plaintiff's earlier tort settlement, it sgdikaly that
Plaintiff would have thought it necessary to get the approval of the Workers’ Geatjom
Commission, and even more unlikely that the Commission would have had the jurisdiction to

approve a tort settlement.

14



The Social Security Administration’s “Program Operations Manual Systsngqually
unsupportive of the “transmutation” theoryo Begin with, it is not clear #t the provision cited
by Plaintiff, § DI 52001.090remainsin force (The copythat Plaintiff provided to Defendant,
which Defendant submitted to the Court, see4Pat CF001462, says “Current through August
2003.”).Even if it isin force,however, 8 DI 52001.090 does not by its terms “provithe} if an
employer’s lien for workers’ compensation benefits pursuant to Section 5(theolilinois
Workers’ Compensation Act is extinguished, it is as if workers’ compensation hadhbesre
paid.” [17] at9. To the contrary, 8 DI 52001.090(B)(4) provedbat where there is a thigharty
suit and the claimant's employer waives the right to have workers’ conjpengayments
reimbursed, like Accenture did here, any offset of Social Security Otgabénefts is “not
removed.” Plaintiff “does not contest that the POMS so provides, but disputes ttain[se
(B)(4)] is applicable here” because of the alleged “transmutation” of the wgbda@npensation
settlement. [341] at 12. As explained above, there was “transmutation” of any settlement.
Moreover, the Social Security Administration’s treatment of Plaintiff's f@ldeenefits does not
necessarily affect Defendant’s treatment of Plaintiff's privately cotecdor benefits. Se®eal
v. Prudential Ins. Co. of Am,, 222 F. Supp. 2d 1067, 1071 n.3 (N.D. Ill. 2002) (explaining that
the Seventh Circuit “noted that standards used in adjudicating social secuesy mag be
instructive in ERISA cases * * * [but] said nothing about the instructiveness of agbycial
Security Regulations to ERISA cases”).

Defendant’s ability to offset the workers’ compensation settlementaastenanced in
the LTD policy and was not affected by eithar Plaintiff's settlement agreementor any
interaction tlat those agreeemtsmay have had with 820 ILCS 305/5. Plaintiff's arguments do

not demonstrate otherwise, when examined under eitdernavo or arbitrary and capricious
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standard, nordo they demonstrate the existence of any material factual issues for trial.
Defendants motion for summary judgmeff8] is thereforegranted as to its right to offsetnd
Plaintiff's [15] is denied.

2. Amount of Offset

Plaintiff contends that even if Defendant had the right to offset her LTDfitserféhe
amount Aeta is offsetting iggrossly excessive.” [31] at 13.Plaintiff takes issue particularly
with Defendant’s failure to take her attorneys’ fees and medical expeneeactdunt, and
contends thaDefendantis “entitled to an offset of $42,000 at most, which reflects 50% of
Plaintiff's workers’ compensation settlement after the deduction of hemays fees and
medical expenses.” [17] at 1Refendant retorts that Plaintiff has waived this issue by failing to
raise it during her itfated administrative appeal, and, even if the issue is properly before the
Court, Defendant properly followed the policy provisions in caling the offset. [28] at 13.

The Court concludes that even if the issue has not been waived, Defendant’'s computagon of t
setoff was proper under either standard of review.

The pertinent provisiorof the LTD policy provides for two possible methods of
calculatingwhat portion of a lumysum workers’ compensation payment constituigther
income benefitS The policy is clear that only the “part of themp sum payment that is for
disability will be counted.” [28] at SOC000013If the claimant submits information that
enablesDefendant to assess what portion of the settlement is “for disability,” as opmosed t
medical expenses, attorneys’ fees, or other purptisepplicy dictates that Defendant will make
the assessment on the basis of the matehatshe claimant submits and count as “other income
benefits” only that portion of the recovery that is “for disabilitid” If the claimant does not

sulmit “proof acceptable to Aetna” as to what portion of a lump sum payment is “for digabil

16



the policy provides that “50% will be deemed to be for disabilitd.” Thus, the claimant
decides in the first instance whether moarshal andsubmit materialsfor Defendants
consideration. Defendant then determines whether the “proof” is “acceptableif 8o, counts
as “other income benefits” only that amount of the workers’ compensation paymeist ‘float
disability.” If Defendant deems the “proof” unaptable, the default rulappliesand Defendant
deems 50% of the workers’ compensation payment to be offsettable “other incomtsenefi
Here, Plaintiff chose an atir-nothing approach to the setoff issue, declining to submit to
Defendant, at least irhe first instance, any “proof’ showing what portion of the $270,000
settlement was “for disability.{The copy of the settlement agreemtdt she submitted with
her initial appeal letter did not make clear how the payment was allocated hstaniting e
spaces for such information on the standardized form. Seg| [@4CF001431.) Plaintiff relied
entirely on her “transmutation” theory, arguing that the $270,000 payment wasyaainmedt at
resolving her tort claim. Defendant did not weigh in on this theory or its effect onfdet of
calculation before Plaintiff filed this suit reiterating her traotation theory and adding “proof”
of medical expenses totaling roughly $132,000. Plaintiff also contends that Drfeidald
have reduced the offset ttake into consideration what Plaintiff would have paid in attorneys’
fees had she truly adjudicated a workers’ compensation claim, and had skemo¢fresented
by her husband™= which Plaintiff submits amounts the statutory maximum of 20% of hetdb
recovery. See [17] at 10; 820 ILCS 305/16a.
Looking at the issuee novo — that is, making an independent decision about how the
language of the LTD policy applies to the facts of this caseKs@aik v. Prudential Ins. Co. of
Am.,, 570 F.3d 841, 843 (7th Cir. 2009)the Court is not persuaded that the offset should be

calculated any differently. To begin with, even if Plaintiff could convincirgltpw that her
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medical expenses and fees should be subtracted from the settlement paymerihéedei(t is
determined, the amount owed to Defendant would not be cut in half, as Plaintiff suggests. See
[17] at 12 (“Aetna is entitled to an offset of $42,000 at most, which reflects 50% of Pkintif
workers’ compensation settlement after the deduction esf ditorneys’ fees and medical
expenses.”). The 50% figure in the policy is an alternative method of computatiousede

the absence of adequate information from a claimant, not an additional discount to && appli
even where satisfactory proof the portion of the payment designated “for disability” has been
submitted.In addition, Plaintiff’'s workers’ compensation clearly indicates that attsiriegs
were waived and constituted0*” of the settlement. [24] at CF001431. Having committed
herselfto that position before the lllinois Workers’ Compensation Commission, which per its
website “operates the state court system for workers’ compensation casesiff Bé&inbt now
claim that any of the settlement, let alone the statutory maximum 20%fonaattorneys’ fees.

Cf. Wells v. Coker, --- F.3d---, 2013 WL 500375, at *3 (7th Cir. Feb. 12, 2013) (“The doctrine
of judicial estoppel prevents a party from prevailing on an argument in agr @aatiter and then
relying on a contradictory argumeptprevail in a subsequent mattgrWhetherthe decisiorby
Plaintiff and her counsel to waive attorneys’ fees was aimed at advamgingansmutation
theory, was simply a manifestation of counsel’'s performanceorof bono legal serviceson
behalf of hisspouseor was motivated by something else entirehgre is no indicatiorhat
either Plaintiff or her counsel was duped, misled, or otherwise improperlyeddato the
agreement. There likewiss no evidence of any windfall to Defendant analogoushtd to
which the Third Circuit took exception WS Airways, Inc. v. McCutchen, 663 F.3d 671, 674 (3d
Cir. 2011): Plaintiff did not pay any legal fees in the first instance, and evierhgit0% offset

is not “in a worse position than if [s]he had not pursued a ffartly recovery at all.” Based on a
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de novo assessmenthe Court concludes that $0 of the workers’ compensation settlement was
“for” attorneys’ fees.

Finally, the evidence submitted by Plaintiff in support of her claim thate than
$132000 of the settlement was “for” medical expenses consists of g&ge document that is
by its own terms a “Partial * * * Summafyessentially a list of medical service providers’
names, dates, and dollar amounts. B&e5] at 3-6. Plaintiff has not provided any information
from which the Court can discerfor examplewhat services were rendered, whether Plaintiff
actually paid the amounts listed, whether Plaintiff received any reimburselonemo insurance
coverage, or whether the claimed expenses were even related to the accident.sdust as
minimal level of detail is requiredvenwhen a party submits a bill of costs, Séarthbrook
Excess & Surplus Ins. Co. v. Proctor & Gamble, 924 F.2d 633, 643 (7th Cir. 199%) too isan
appropriate level of detail necessary where, as here, the amount at issue exce&i¥. $100,
Based on the lack of detail in Plaintiff's “proof,” the Court, like Defendant, isnligft no way of
engaging in a meaningfale novo assessment of Plaintiff's claimed medical exggn In these
circumstances, the Court, like Defendant, concludes that the sensible place t® turthe
default provision in the policy, pursuant to which the Callbcates 50% of the workers’
compensation settlement to Plaintiff's disabifity.

The same resulvould obtain if the Court applied a deferential standard of review and
looked only to the administrative record that was before Defendant. Defenddmtfbee it only
the settlement agreements and some statutory and regulatory provisimgdInhot be arbitrary

or capricious to conclude that these materials did not constitute adequate “proofivhatt

* As Defendant points outcaepting Plaintiff's $132,000 figure fanedical expenses, but decliningy
credit for the waived attorneys’ feemd refusing to apply the 50% discount after subtracting the
(claimed) medical expenses actually would leave Plasitghtly worse off (by $3,000han shes under

the Court's (and Defendant’s) determination of the applicable offset.
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portion of the settlement was “for disability.” Nor would it be arbitrary andiciapss to apply
the default provision and decide that “50% will be deemed to be for disability.” Accordihgl
Court grants Defendant’s motion for summary judgment [28] and denies Plaintifisnniot
summary judgment [15].
V.  Conclusion

For the reasons stated above, the Court denies Plaintiff's motion for summgmejuid

[15] and grants Defendant’s motion for summary judgment [28].

Dated:March11, 2013 W

Robert M. Dow, J¥~
United States District Judge
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