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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RADIATION STABILIZATION
SOLUTIONS, INC.,

Plaintiff,

V. Case No. 11 C 7701

LOYOLA UNIVERSITY MEDICAL
CENTER, CANCER TREATMENT CENTERS

)

)

)

)

)

)
VARIAN MEDICAL SYSTEMS, INC., ) Judge Virginia M. Kendall

)

)

OF AMERICA, AND UROPARTNERS LLC, )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Radiation Stabilization Solutions ("RSS") suedfendants Varian Medical Systems, Inc.
("varian™), Loyola University Medical Centerl{tyola"), Cancer Treatment Centers of America
("CTCA") and Uropartners LLC Uropartners,” and, together witbyola and CTCA, the "Hospital
Defendants”) for infringement of U.S. Pat&d. 6,118,848 (the "848 Patent"). The Defendants
move to dismiss on grounds that the Ctai's allegationare inadequate und@ell Atlantic Corp.

v. Twombly, 550 U.S. 544 (2007) adhcroft v. Igbal, 556 U.S. 662 (2009). For the reasons stated
herein, Defendant's Motion to Dismiss is granted with leave to amend.
l. RSS’ ALLEGATIONS

For purposes of this motion to dismiss, the Court accepts the following well-pleaded
allegations as trueTamayo v. Blagojevich, 526 F.3d 1074, 1081 (7th Cir. 2008). RSS is the
exclusive licensee of the ‘848 Patent, titled “Syste Stabilize an Irradiated Internal Target.”
(Cmplt. 18). Varian is a Delaware corpooatiheadquartered in Palo Alto, CA. The Hospital

Defendants are each health caeilfties operang in the Chicago area. RSS alleges, with no
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factual support or context, that eaaflthe Defendants directly amdl/indirectly infringes the ‘848
Patent because the Defendants either use, offeal®ysell, import, or induce others to use, offer,
sell, or import systems that use Image Guided Radiation Therapy (“IGRT").
. STANDARD

A Rule 12(b)(6) motion to dismiss for failuredtate a claim “is a purely procedural question
not pertaining to patent law,” so the Court applies Seventh Circuit precedent notwithstanding the
patent-based nature of this suiee Inre Bill of Lading Transmission and Processing Sys. Patent
Lit., 681 F.3d 1323, 1331 (Fed. Cir. 2012) (citMgZeal v. Sprint Nextel Corp., 501 F.3d 1354,
1356 (Fed. Cir. 2007)). To state a claim upon whatilef can be granted, a complaint must contain
a “short and plain statement of the claim showirag the pleader is entitled to relief.” Fed. R. Civ.
P. 8(a)(2). The standard of pleading reciiitey Rule 8 does not rise to “detailed factual
allegations” but must be more than “an unadorned, the defendant-unlawfully-harmed-me
accusation.” Twombly, 550 U.S. at 555. To survive a motion to dismiss, a complaint must be
“plausible on its face.”Igbal, 556 U.S. at 678 (quotinfwombly, 550 U.S. at 570)see also
Swanson v. Citibank, N.A., 614 F.3d 400, 404 (7th Cir. 2010). Aich is facially plausible “when
the plaintiff pleads factual content that allows ttourt to draw the reasonable inference that the
defendant is liable for the misconduct allegddial, 556 U.S. at 678. Determining whether a
complaint states a plausible claim for relief requires “the reviewing court to draw on its judicial
experience and common senskd’ at 679. In short, undégbal, “the plaintiff must give enough
details about the subject-matter of the case to pressiory that holds together . . . the court will

ask itself could these things have happened, not did they hagreanson, 614 F.3d at 404. If the



allegations are insufficient to state a plausibleciair relief, the Court may dismiss the complaint.
Twombly, 550 U.S. at 555-57.
[ll. DISCUSSION

A. Direct Infringement

RSS alleges that each of the Hospital Defergldimectly infringed the ‘848 patent. The
Defendants contend that RSS’s complaint does at# atclaim for direct infringement because it
does not allege specific products other thanéast the” Novalis Tx and/or Trilogy systems, and
the catch-all “systems that use IGRT.” RSS responds that its allegations of direct infringement
comply with the federal rules form for a patent infringement case, Form 18, and therefore should
pass muster under Rule & McZeal, the Federal Circuit discussed the federal rules form for a
patent infringement case (then Form 16, nown@&8), noting that form requires only “(1) an
allegation of jurisdiction; (2) atatement that the plaintiff owns the patent; (3) a statement that
defendant has been infringing the patentrtigking, selling and usingé device] embodying the
patent;” (4) a statement that the plaintiff has gitlee defendant notice of its infringement; and (5)
a demand for injunction for damage$icZeal, 501 F.3d at 1356-5%ealso Fed. R. Civ. P. Form
18 (using the example of “electric motors” as “the devicagprd In re Bill of Lading, 681 F.3d
at 1334 (“whether [plainitff's] amended complaints adequately plead direct infringement is to be
measured by the specificity required by Form 18.”)

Form 18 may provide limited requirements for satisfaction of pleading standards under Rule
8 andinre Bill of Lading, but RSS’ complaint fails even teet those minimum standards. RSS
asserts (in its opposition to the Motion to Dismiss, not in the Complaint) that the mention of

products on the Defendants’ websites in the contaid direct infringement allegations against the



Hospital Defendants (and its induced infringement allegations against Varian, addressed below)
constitutes sufficient pleading under Form 18 and puts Defendants on notice that IGRT products,
including but not limited to Trilogy and Novalix are the infringing products at issugut it is far
from obvious from the Complaint that Trilogy and\wlis are the sole products at issue, given RSS’
continued use of the “at least” qualifier beforemyvmention of one of the two specific products.
It is also unclear from the Complaint that R§fe the Defendants any notice of infringement; to
the contrary, the Complaint asserts that infringernaatoeen occurring since “at least as of the date
of filing” of this Complaint. Such deliberdly vague language provides absolutely no context for
the Defendants and cannot constitute notice @adtefendants of the conduct they are alleged to
have committed. It is entirely possible, however, that amendment of the Complaint would cure
these deficiencies. Therefore, RSS’ claimgiicgct infringement against the Hospital Defendants
are dismissed with leave to amend the Comptaihinit the allegedly infringing products to those
RSS can specify with clarity.

B. All Defendants - Indirect Infringement

The Defendants all assert that RSS hasufficiently plead both types of indirect
infringement: contributory infringement (35 UGS § 271(c)) and inducingfringement (35 U.S.C.
§ 271(f)). To demonstrate inducement of infringamehe patentee must establish “first that there
has been direct infringement, and second tleedillleged infringer knowingly induced infringement
and possessed specific intent toamage another’s infringementBroadcom Corp. v. Qualcomm
Inc., 543 F.3d 683, 697-98 (Fed. Cir. 2008). As forgbatory infringement, RSS must ultimately
show direct infringement by one or more of the Defendants and that the Defendants each (1) knew

of the patents at issue; (2) knévat the product it allegedly sold was especially made or adapted



for infringing uses; and (3) knew that the praodwas not suitable for substantial non-infringing
uses.See 35 U.S.C. 8§ 271(c)pee also Lucent Techs. v. Gateway, Inc., 580 F.3d 1301, 1320 (Fed.
Cir. 2009). For both types of indirect infringent, the complaint must allege both knowledge of
the patent and intenee e.g., Malinckrodt Inc. v. E-Z-EM Inc., 670 F. Supp. 2d 349, 354 (D. Del.
2009).

As an initial matter, the Hospital Defendants assert that the claims of indirect infringement
must be dismissed because the Hospital Defeadzartnot be guilty of both direct and indirect
infringement at the same time. Both indugdgdngement and contribaty infringement require
the defendant to have aided a third party direct infrin§ee, e.g., RF Delaware, Inc. V. Pacific
Keystone Techs., Inc., 326 F.3d 1255, 1268 (Fed. Cir. 2003) (lig§pfor either active inducement
of infringement or for contributory infringemeis dependent on upon the existence of direct
infringement by customersBroadcomCorp. 543 F.3d at 697 (induced infringement requires intent
“to encourage another’s infringementJpy Techs,, Inc. v. Flakt, Inc., 6 F.3d 770, 774 (Fed. Cir.
1993) (contributory infringement is “dependent upon the existence of direct infringement”).

RSS’ complaint of indirect infringement fads to the Hospital Defedannts and as to Varian
because RSS does not allegw third party direct infringer aided gny of the Defendants. As
shown by the brevity of Section | above, RSS’ Conmpiia exceptionally sparse in terms of factual
context for the allegations. The Complaint contains no allegation of any third party who may have
been aided or induced to infringe by any of Dredendants. While it may be the case that Varian
supplies the Hospital Defendants, thereby making Varian the alleged indirect infringer and the
Hospital Defendants the alleged direct infringénge, Complaint is so brief that it makes no such

statement. In fact, but for Varian’s name, the Clampis so cursory that RSS failed to include any



allegation that Varian is even in the field of medical devices. “Wthereell-pleaded facts do not
permit the court to infer more than the meragioility of misconduct, the complaint has alleged,
but it has not shown, that the pleader is entitled to relifldal, 556 U.S. at 679. With so little
information provided in the Complaint, the Defentdacannot be considered to be on notice of what
they are alleged to have done, and with whoroyder to be indirectly infringing the ‘848 Patent.
For that reason alone, RSS’ allegations of indirdangement are dismissed with leave to amend.
RSS’ allegations of indirect infringementaagst each of the Defendants fail for another
reason. Both induced infringement and contobyinfringement require a pleading of knowledge
and/or specific intent.See DSU Med. Corp. v. IMS Co., 471 F.3d 1293, 1034 (Fed. Cir. 2006)
(defendants must possess specific intent to encourage infringemeamtgnt Techs., Inc. v.
Gateway, Inc. 580 F.3d 1301, 1320 (Fed. Cir. 2009) (cdnitory infringement requires knowledge
that its components had no substantial non-infriggises). The Complaint provides absolutely no
factual detail about how (or even if) the Dedants had knowledge of the ‘848 Patent, let alone
knowledge that infringement was ongoing. RSS improperly relies solely on the conclusory
allegation that each Defendant “had specific intenihiionge with no facts, even contextual facts,
to support that allegationSee Igbal, 556 U.S. at 679 (“While legal conclusions can provide the
framework of a complaint, they must be supedrby factual allegations.”) Alleging the legal

conclusion with no supporting factual bmsihatsover does not pass the badgbél andTwombly.

IV. CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss the Complaint (Doc. 45) is

granted and RSS’ Complaint is dismissed iertsrety. By September 10, 2012, RSS must amend



its Complaint and address the multiple deficiencies identified in this opinion, so as to give the
Defendants appropriate basis to determine wiétley have committed actions constituting either
direct or indirect infringementn light of the complete dismissal of the Complaint, the Defendants’
Motion to Sever (Docket No. 76) is strickenthlwout prejudice. Should RSS elect to file an
Amended Complaint, the Defendants may requestttiis Court apply the fully briefed Motion to

Sever to that Amended Complaint, or may reqtiest they be permitted to file a new motion to

wgzm

M. Kendall
|te States District Court Judge
N ern District of lllinois

Sever.

Date:August 28, 2012



