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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DANYA DAVIS, et al., )
Plaintiffs, )) No.11-cv-07923
V. ; JudgeAndreaR. Wood
PACKER ENGINEERING, INC., et al., : )
Defendants. : )

MEMORANDUM OPINION AND ORDER

Plaintiffs Danya Davis, Shannon WebhdaBernessa Wilson have sued Defendants
Packer Engineering, Inc. (“PBland The Packer Group, IncTG”) alleging that Defendants
unlawfully subjected them to a hostile wakvironment and retaliated against them for
complaining about such environment by terminathegr positions, in violation of Title VII of
the Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. 8§ 20@A seq Plaintiffs Davis and Wilson
also assert claims under Title VII for gendesadimination and sexual harassment. Before the
Court are the parties’ cross-motions for sumymadgment. As explained below, Defendants’
motion for summary judgment (DKtlo. 76) is granted in part anlnied in part, and Plaintiffs’
motion for summary judgmeDkt. No. 79) is denied.

BACKGROUND
The following facts are gleaned fraire parties’ summary judgment filingg\s will be

readily apparent to any reader, many of the facts are disputed. For purposes of the pending

! These include the parties’ submissions under Local &tk (N.D. 11l.). Local Rule 56.1 “is designed, in
part, to aid the district court, which does not haveatheantage of the parties’ familiarity with the record
and often cannot afford to spend the time combiegé¢icord to locate the relevant information, in
determining whether a trial is necessafy€lapaz v. Richardso34 F.3d 895, 899 (7th Cir. 2011)
(internal quotation marks and citation omitted). LocaleRa6.1(a) requires the moving party to provide “a
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summary judgment motions, the Court considerseherd in the light most favorable to the non-
moving party, resolving a#tvidentiary conflicts in that partyfavor and according that party the
benefit of all reasonable inferendésat may be drawn from the reco&ke Coleman v. Donahoe,
667 F.3d 835, 842 (7th Cir. 2012ht@rnal citation omitted).

Defendant PEI was an engineering consulbaginess and a wholly-owned subsidiary of
Defendant TPG. (PIs. Resp. to Defs. Stmt. ofeMal Facts (“DSF”) 1 4-5, Dkt. No. 91.) Both
PEI and TPG had their principal plaaggusiness in Naperville, lllinoisld.) Plaintiff Davis, a
woman, began working for PEI in or around October 20@09(7.) Davis held the positions of
Director of Techno-LitigationSenior Director of Technoitigation, Director of Project
Management Service, and Vice President of Organizational Develophdefft8() Plaintiff
Wilson, also a woman, began working for RiEbr around May 2005 as an Administrative
Assistant, and she maintained thderthiroughout her employment at PEY.(T 11.) Plaintiff
Webb, a man, began working for PEI in Aug2803 as an IT Coordinator, and then was
promoted to the position of IT Director in or about 2005. § 10.)

Plaintiffs allege that over ¢éhcourse of their respective empents, they were subjected
to numerous incidents that demonstrate thstemce of a culture of discrimination and
harassment, as well as a hostile work envireminwhich culminated in their retaliatory

terminations.

statement of material facts as to which the movingygamtends there is no genuine issue and that entitle
the moving party to a judgment as a matter of |d&etty v. City of Chicagd,54 F.3d 416, 420 (7th Cir.
2014) (quoting N.D. lll. L.R. 56.1(a)(3)). “The naneving party must file a response to the moving
party’s statement, and, in the case of any disagreenigngpecific references to the affidavits, parts of
the record, and other supporting materials relied uddn(internal quotation marks and citation omitted);
see alsd\.D. lll. L.R. 56.1(b)(3)(A). Finally, Local RulB6.1(b)(3)(C) “requires specifically that a litigant
seeking to oppose a motion for summary judgmentfilesponse that contains a separate statement...of
any additional facts that requireetdenial of summary judgmentSbjka v. Bovis Lend Lease, In886

F.3d 394, 398 (7th Cir. 2012) (internal quotation marks and citation omitted).



Plaintiff Davis

Dauvis alleges that she wasbgected to repeated discrimtioan and harassment during her
time at PEI. She claims that Defendants’ employees frequently commented on her body, that
various engineers gave her nicknames such @ipp8r Boobs” and “High Beams,” and that male
employees frequently made sehky@&xplicit comments and crude jokes about female body parts.
(Pls. Stmt. of Material Facts (“PSF”) 11 12, 22tD¢o. 81.) Davis also claims that male
employees frequently discussed pornography and how to obtain nude photos of female employees
in front of her and othersld 1 23.)

Davis alleges that PEI's President and Chief Technical Officer, Ed Caulfield, referred to
female employees as “cunt” and “bitch,” and thatclaimed women weftucky” to have jobs
and should be paid less than men, since thewld really be “bar&iot and pregnant.id. Y 14-
16.) Caulfield also commented at work that he Wweky to have sons, since with a son, he only
had to worry about one penis, but if he hadgtders, he would have had to worry about “five
million penises.” [d. {1 17.) Davis claims that indgember 2002, Caulfield pushed her head
towards his groin and asked for a blow jdd. {| 18; DSF 12, Dkt. No. 78.) She also alleges
that Caulfield once asked her to jump ouaafake for his birthday, and that on a separate
occasion, Caulfield asked anothermayee if she would go on the sh@lie Amazing Raaosith
him and sleep with him every night. (PSF {B{. No. 81; Am. Compl. 11 38, 41, Dkt. No. 30.)

According to Davis, when she informed PEI executives about these issues, they repeatedly
ignored her concerns and tdidr there was nothing they could do. In 2001, she had a meeting
with Charlotte Sartain, PEI's Executive Vice Presitdof Finance, where, during a discussion of
the sexualization of the workplacgartain told Davis she neededt® more than a sex symbol.”

(PSF 1 13, Dkt. No. 81.) Dauvis alleges that dported the ongoing discrimination to Sartrain,



CEO Mike Koehler, and Chairman of the Bd&tenneth Packer in January and March of 2009,
and that Koehler told her to stop complainargl said he did not wato know about her
allegations. Id. 11 27-29.) Sartrain stated that she ki@awlfield was a male chauvinist and told
Caulfield to “behave,” but didot otherwise discipline himld. 1 19-20.) Davis claims that
Sartrain told her she was “living in a man’s vadnivhen Davis complained that employees were
spreading rumors about her seliipursuing other employeedd( 1 30.) She also asserts that,
while PEI allowed her to prepaga presentation on sexual harasstn the spring of 2009 and to
formulate new policies for PEI, several employeesiuding Caulfield, sipped the presentation
and many of the male employees otherwise mockeldl it (32.)

Dauvis further claims that after she repored concerns about Caulfield, she was told by
other employees that he was removing her feemail chains specifically related to her job
responsibilities.I€l. 1 33.) Caulfield also began to opedisregard her in meetings, and would
ignore her or talk over herd( 1 34.) Davis states thattne summer of 2009, Caulfield
suggested firing “all of the oldha ugly women” to cut costdd; I 35.) She was informed that
Caulfield wanted her salary decreased sortiee employees could be paid more, and that
Koehler agreed she was making too much mondy9(36.)

When cost-cutting measures were bgingposed, and Davis suggested eliminating
poorly-performing male employees, she claimswhs told that they add not be terminated
because they were men with families to supptt.f 26.) Instead, Davis herself was terminated
by PEI on October 5, 2009d( 1 3.) Davis claims that after she was terminated, Koehler told her
that “Caulfield won.” (d. T 39.) Dauvis filed a chargeitiv the U.S. Equal Employment
Opportunity Commission (“EEOQ’on January 25, 2010. (DSF { 6, Dkt. No. 78.) As a result of

financial conditions, Defendants sea operations in January 2012, and all of Defendants’ assets



were subsequently assigned to an assignee |tRbtrafka, for the bendf of their creditors. I.
17 26-27.)

Defendants, in response to Plaintiffs’ sta¢etnof material facts, have denied all of
Davis’s allegations regarding &xples of sexual harassmenthder discrimination, hostile work
environment, and retaliatiorSée generallipefs. Resp. to PSF, Dkt. No. 93.) Defendants further
claim that while working at PEI, Davis had affiair with Senior Vice President Andrew
Neuhalfen, and that other employees witnesseuh thaving sex at the office. (Defs. Stmt. of
Additional Facts (“DSAF”) 11 1-2, Dkt. No. 93.) faa admits to the affair with Neuhalfen but
denies they had sex at the officels(fResp. to DSAF {1 1-2, Dkt. No. 97.)

Defendants contest that Davis was ldidfar anything other tan financial reasons.

(DSAF | 3, Dkt. No. 93.) And they admit thaeshias a “good employee.” (Defs. Resp. to PSF
5, Dkt. No. 93.) Defendants claim that in 2009, PEd\senue declined anbere was a resulting
cash shortage that required them to suspdmdeaalt increases for employees, the 401k savings
plan, and the incentive compensation plan. (I$R7-19, Dkt. No. 78.) They state that in 2009,
they suffered a loss in excess of $700,00D.Y( 23.) Defendants furtheradin that as a result of
these financial conditions, they implementagduction in force on October 5, 2009, eliminating
eleven positions, includinipose of Davis and WebHld( T 20.) They contend that the decisions
about who to lay-off were made primarily by PEI's leadership group, consisting of Koehler,
David Moore, Richard Kaczkowski, Nick FiorawanJim Sprague, and Tage Carlson, and that no
one replaced Davis or Webb afteeithpositions were eliminatedd() Plaintiffs argue that
Sartrain, Packer, Caulfield, and ki Rogers were also involvédthe decisions. (Pls. Resp. to
DSF { 20, Dkt. No. 91.) Defendants claim that ldoyoff decisions were based primarily on who

did not bill their time, with thexception of two employees who weegminated due to lack of



productivity and lack of work. (DSF § 21, DNo. 78.) Defendants fther note that Davis
applied for unemployment after she was laidaoffl represented that treason for her separation
was “lack of work.” (DSAF { 6, Dkt. No. 93.)

Plaintiff Wilson

Wilson claims that she was exposed to viitgand offensive discussions about female
employees on a daily basis while she workeldet (PSF T 40, Dkt. No. 81.) She alleges that
male employees gawked at female employg®smade “boom, boom, boom, boom” noises as
they walked by, along with sexually offensive comments and jokkg{( 40-41.) Wilson was
aware that male employees referred to Davi$Hagh Beams” and to Davis’s mother-in-law as
“Old High Beams.” [d. 1 41.) She alleges that engin@daron Jones once hung a rubber chicken
from his door and explained to Wilson that itsthere because “sometimes you have to choke
the chicken,” while groping hicrotch in her directionld. 1 42.)

Wilson states that she sat directly in frohthe office of JohmiMcKinney, PEI's Director
of Systems Failure Analysis and Senior Diecedaif Industrial and Rrcess Safety, and that
McKinney was one of the engineavio assigned work to heidd( 11 43-44.) Both the wall of
McKinney’s office and the dodrad glass insertdd( § 45.) Wilson claims that on a daily basis
she observed and heard McKinnegtching pornography on his office computer and that she and
other female employees (such as Getina Geangelackie Waters, bnother Administrative
Assistants) saw him mastutlray while he was watching pornography in his offidd. {{ 46,

49.) Wilson states that she could see and éeanything when McKinney door was closed due
to the glass inserts, but McKinney also watthernography and mastutbd in his office with
the door openld. 11 45, 49.) Wilson claims that Defemdisl Vice President, David Moore, who

had an office adjacent to McKinney'’s, acknowledtfet he could also hear McKinney, and that



it was happening “too much,” but that Moore didmog to address the situation. (Am. Compl.
86, Dkt. No. 30.) In the spring of 2009, Wilsomémnted McKinney but was unable to get him
to acknowledge or change his behavitd.)(According to Wilson, she also complained to Davis
after the sexual harassment seminar, but Deasunable to convince PElI management to take
action. (PSF 11 31, 57, Dkt. No. 81.)

Consequently, Wilson filed a formal clgarof discrimination with the EEOC on
December 22, 2009; Defendants receivedcratf that charge in January 2011@. {{ 58, 60.)
Wilson claims that after she filed her cpey PEI searched McKinney'’s laptop and found
pornography.Ifl. 1 52.) He was not fired; instead, hfiae was moved down the hall, away from
Wilson’s desk, because PEI believedjiming employees second chancéd. ([ 52-53.) Wilson
claims that PEI did not confirm that McKinneyas masturbating, instead taking the position that
he may have been rubbing his lap due to a medical necekski§yy53.)

Wilson claims that in October 2009, she was offered a promotion to become PEI's
Marketing Manager, but PEIseinded the promotion offer drebruary 17, 2010 because of the
EEOC charge she had filedid (1 59-61.) As a result, Wilson filed a second EEOC charge on
February 19, 2010, alleqgy improper retaliationld. I 62.) Wilson claims that after filing this
second charge, she was unlawfully teratéd on September 16, 2010 in retaliatidoh. § 63.)

As with Davis, Defendants have denied all of Wilson’s allegatiegarding examples of
sexual harassment, gender discrimination,ileosork environment, and retaliatiorSde
generallyDefs. Resp. to PSF, Dkt. No. 93.) They gidahat although Wilson was not part of the
initial reduction in force in Qober 2009, as a result of conting revenue declines and cash
shortages, PEI determined in September 2010ateatond round of layoffs was necessary. (DSF

1 24, Dkt. No. 78.) Defendants assert that Wilsvas included in the second round of layoffs



because she did not bill her time, PEI was towwork, and Wilson had “performance issues.”
(Id. 1 25.) In response to Plaintifistatement of material factepwever, Defendants admit that
Wilson was a “good employee.” (Defs. Resp. to PSF § 8, Dkt. No. 93.)

Plaintiff Webb

Webb alleges that during the course afémployment, he was forced to endure the
offensive comments of his male co-workers on a @guaisis. He claims that Caulfield sent him
sexually explicit and offensive materials and tGaulfield also includeé Webb in conversations
about the sexual activities of other employees, such as describing how a female employee, Kim
Stratman, wanted to “grudge-fuck” her ex-basd. (PSF {1 64-65, Dkt. No. 81.) Webb claims he
was ridiculed when he refused to particgat conversations aboséxual fetishes with
employees like Tim Kuhnld. 11 66, 71.) When Webb complad about his co-workers’
comments or refused to engageheir discussions, he waalled a “chicken little” and a
“whiner” by other male employees andsmald he was being a “poor Marinelti({ 74.) Webb
also claims that as part of his job respoitiids, he had to work on computers used by
McKinney, Jones, and others, andtths a result, he was oftdrogvn sexually explicit, offensive,
and pornographic pictures, videos, and other materidl<]{ 67-68.)

Webb states that he complained repeatedREI management, including Moore, Sartrain,
and Packer. Packer told Webb that Defenddittsiot have an HR Department and that
employees were supposed to act as their own HR Departiiae§t60.) Webb states that when
he complained to Caulfield aboumtappropriate e-mails, Caulfieldsponded, “Get the fuck out of
here. Who are you? I'm the presidentd.] Webb claims that after he complained about these
issues and despite his positive performance reviews, Defendants reduced his salary while keeping

other IT professionals at the same pay leais, denied him raises and bonuses while providing



those same rewards to other employdéds{(75.) Webb states that he was forced to work back-
to-back shifts in lllinois, theMichigan, and then back inihois—requiring him to drive long
distances over a shgreriod of time. Id.  76.) Webb was then terminated on October 5, 2009.
(Id. 11 9, 77.) He claims that after he was teated, Packer admitted to him, “What we did was
wrong. That wasn't right.”Il. {1 78.) Webb filed an EEOC charge on February 16, 2010. (DSF
6, Dkt. No. 78.)

As with his female co-plaintiffs, Defends have denied all of Webb’s allegations
regarding examples of hostile vikoenvironment and retaliatiorSée generall{pefs. Resp. to
PSF, Dkt. No. 93.) Defendants also claim &bb was included ithe October 2009 layoffs
because of PEI's poor financial condition and his failiw bill his time, and that no one replaced
him after he was terminated. (DSF 11 20-21, Dkt. 78.) Defendants also admit that Webb was
a “good employee.” (Defs. Resp. to PSF | 11, Dkt. 93.) Defendants further note that Webb
applied for unemployment after he was laidaffl represented that the reason for his separation
was “lack of work.” (DSAF { 7, Dkt. No. 93.)

DISCUSSION

Summary judgment is proper whé&here is no genuine dispuds to any material fact and
the movant is entitled to judgment as a mattdawf” Fed. R. Civ. P. 56(a). When presented with
a summary judgment motion, “[tjhe court has orsk @nd one task only: to decide, based on the
evidence of record, whether there is any matelispute of fact tht requires a trial.Payne v.
Pauley 337 F.3d 767, 770 (7th Cir. 2003) (quotMaldridge v. Am. Hoechst Cor24 F.3d 918,
920 (7th Cir. 1994)). “In evaluating whether a genugsele of material fa@xists, all evidence
and inferences must be viewed in thgghtimost favorable to the nonmoving partgcott v.

Edinburg 346 F.3d 752, 755 (7th Cir. 2003) (citiAgderson v. Liberty Lobby, In&77 U.S.



242, 255 (1986) anHalderston v. Fairbanks Morse Engine Div. of Coltec Ind8@3 F.3d 309,
320 (7th Cir. 2003)). “[A] court may not asselss credibility of witnesses, choose between
competing inferences or balarite relative weight ofonflicting evidence; imust view all the
evidence in the record in the light most favdeatio the non-moving parignd resolve all factual
disputes in favor of the non-moving partabdullahi v. City of Madisom23 F.3d 763, 773 (7th
Cir. 2005) (citingAnderson477 U.S. at 255).
l. Defendants’ Motion for Summary Judgment

Defendants argue they are entitled to sumymalgment for three reasons: (1) a number
of Plaintiffs’ claims are time-baed; (2) Plaintiffs cannot estiggh unlawful retaliation; and (3)
TPG was not the Plaintiffs’ employer and #fere is not a proper Defendant. The Court
addresses each of these arguments in turn below.

A. Statute of Limitations for Plaintiffs’ Claims

Under 42 U.S.C. § 2000e-5(e)(&)) individual must file aBEEOC charge within 180 days
of the unlawful employment practiééDiscrete acts such as teimation, failure to promote,
denial of transfer, or refusal to hirgfust occur within the 180-day timefraniat’| R.R.
Passenger Corp. v. MorgaBb36 U.S. 101, 114 (2002). Hostile work environment claims, on the
other hand, can survive eversdme of the components of tleoslaims fall outside of the 180-

day window. As the Supreme Court has explained:

242 U.S.C. § 2000e-5(e)(1) states as follows: “Arge...shall be filed within one hundred and eighty

days after the alleged unlawful employment practice occurred...exedph @ case...with respect to

which the person aggrieved has initially instituted proceedings with a State or local agency][,] such charge
shall be filed...within three hundred days afteralieged unlawful employment practice occurred, or

within thirty days after receiving notice that the State or local agency hasdéththe proceedings],]
whichever is earlier[.]” It is not entirely clear from the filings that the parties are in agreement that the 180-
day timeframe applies here. Nevertheless, Plaintiffisitatthat their charges were filed with the EEOC and

do not reference any state or local proceedingssTthe Court proceeds under the assumption that 180
days is the applicable time period.

10



The timely filing provision only reqtes that a Title VII plaitiff file a charge within a
certain number of days after the unlawguhctice happened. It does not matter, for
purposes of the statute, that some of thmapmmnent acts of the hostile work environment
fall outside the statutory time ped. Provided that an act coiiuting to the claim occurs
within the filing perod, the entire time period ofdéthostile environment may be
considered by a court for the purposes of determining liability.
Morgan, 536 U.S. at 11&ee Turner v. The Saloon, Lt895 F.3d 679, 685 (7th Cir. 2010)
(“Under Morgan then, the district coughould have asked whethaary of Lake’s alleged acts of
sexual harassment occurred within the stayutione period...the coughould have analyzed
whether all of Lake’s conduct, taken awlaole, created an actionable hostile work
environment.”) (emphasis in original).

Defendants argue that any allegations tajr@ffs that predate the 180-day timeframe
before their respective charges whled are time-barred. As provided Morgan, the Court must
determine whether any of the discrete acts aeissgurred before the 180-day timeframe. Davis
was terminated on October 5, 2009 and fileddiarge on January 25, 2010, well within the
timeframe. Wilson filed her first chargdtivthe EEOC on December 22, 2009, claims she was
denied a promotion on February 17, 2010, and filedseeond charge two days later on February
19, 2010. She was then terminated on September 16, 2010. Webb was terminated on October 5,
2009 and filed his charge on February 210, also well within the timeframe.

Webb, however, does further allege in the radeel complaint that he was subject to other
discrete acts prior to the 180-day timeframehsas a salary reduoti in 2006 or 2007, a salary
freeze starting in 2008, and denial of raiseslaomlses starting in 2007. (Am. Compl. § 70, Dkt.
No. 30.) Those discrete acts, outside ofitB@-day window, are not asnable. “[D]iscrete
discriminatory acts are not actionable if time bares@n when they are related to acts alleged in

timely filed charges.Morgan, 536 U.S. at 113. Webb may, howe\stil] use these discrete acts

“as background evidence in support of a timely claileh. Thus, Defendants’ motion for

11



summary judgment as to thescrete acts alleged by Webhiside of the 180-day timeframe—
namely, the failure to award a raise or bomud salary amount determinations—is granted. But
Webb may still use those earl@&cts as background evidenoesupport his hostile work
environment claims and his retaliation claims for improper termination.

B. Retaliation Claims

Under Title VII, an employer is generallygribited from retaliating against an employee
for conduct that is protected undke statute. 42 U.S.C. § 2000e33laintiffs may support their
retaliation claims using eitherdldirect method of proof or thiedirect method of proof. Under
the direct method, Plaintiffs must “present evickeof (1) a statutorily protected activity; (2) a
materially adverse action taken by the emplogad (3) a causal conrtean between the two.”
Turner, 595 F.3d at 687 (quotimrgmrhein v. Health Care Serv. Corp46 F.3d 854, 858 (7th Cir.
2008)). “In order to prove causation, ‘the pldimnust demonstrate that the employer would not
have taken the adverse action tautthe protected expressionCullom v. Brown209 F.3d 1035,
1040 (7th Cir. 2000) (quotingphnson v. Univ. of Wis.-Eau Clajré0 F.3d 469, 479 (7th Cir.
1995)). Direct evidence can behar an admission by the employer‘a mosaic of circumstantial
evidence that directly points todiscriminatory intent.Davis v. Con-Way Transp. Cent. Express,
Inc., 368 F.3d 776, 786 (7th Cir. 2004) (intdrgaotations and citations omitted).

Under the indirect method, Plaintiffs musbype that they “(1) mgaged in a statutorily
protected activity; (2) met [t employer’s legitimate expecians; (3) suffered an adverse
employment action; and (4) w[ere] treated les®fably than similarly situated employees who
did not engage in statutorily protected activitjurner, 595 F.3d at 688 (quotirfgmrhein 546
F.3d at 859). The Seventh Circuit has recognibatithe distinction between the direct and

indirect methods is “oftendkting” since “both methoddl@aw the use of circumstantial

12



evidence.Martino v. MCI Commc’ns Servysnc., 574 F.3d 447, 452 (7th Cir. 2009) (internal
citation omitted).

Under the indirect method, once Plaintiffs meet their burden, the burden of production
then shifts to Defendants to provide a legitieaton-discriminatory geson for the retaliatory
action.See Davis368 F.3d at 788. If Defendants managddco, then Plaintiffs must rebut the
stated reason for the retaliatory action vathdence that the reason was simply pretext for
discriminatory conductSee id Plaintiffs can demonstrate pegt by showing that the stated
reason “(1) had no basis in fa¢2) did not actually motivatghe] discharge; or (3) was
insufficient to motivate [the] dischargdd. at 784 (internal citation omitted).

In this case, Plaintiffs va satisfied the first two prongaitlined in the direct method.

They have each put forward evidence that theyagad in a statutorily protected activity (namely,
complaining about discrimination, harassment, and a hostile work environment) and that they
were subjected to a materially adverse adviptheir employer (namely, the termination of all

three Plaintiffs and the denial of a promotion for Wilson). What remains to be decided is whether
Plaintiffs have presented sufficient evidence from which a jury could conclude that there was a
causal connection between the protected activities and the materially adverse actions.

Defendants argue that Plaintiffs were teratéu for financial reass that had nothing to
do with their allegations of discrimination, hanasst, or a hostile work environment. Defendants
further argue that the only reasWilson did not receive a promati is the financial issues that

were plaguing PEI starting in 200®laintiffs claim that althougthere were financial issues in

% Defendants also argue in their reply brief tékson has no proof that she was approved for a

promotion. But Defendants’ Rule 30(b)(6) deponent admitted that Wilson was approved for a promotion.
(CompareDefs. Reply in Support of Mot. for Summ. J. at 13 (“As for Plaintiff Wilson, Plaintiffs have
failed to establish that she had any ‘promised promotion.™), Dkt. Navi@BDefs. Resp. to PSF and

13



2009, which ultimately resulted in PEI closing2@12, those issues were not the true reason
Plaintiffs were terminated. Rather, Plaintiffaioh that Defendants usedst-cutting as a pretext
to terminate them despite the fact that theyenmerforming well. Towpport this version of
events, Davis claims that when cost-cutting messwrere originally proposed in 2009, Caulfield
suggested firing “all the old and ugly womerPSF | 35, Dkt No. 81.) She further claims that
when she made suggestions for terminating iceldav-performing male employees, she was told
they would not be terminated because they had families to supgdoft.26.) She also claims that
Caulfield and Koehler agreed that she was ngikno much money, and that Caulfield wanted
her salary decreased to pay male employees more mtchefy36.) And after Davis was
terminated, Koehler told her that “Caulfield wond.( 39.)

Wilson asserts that Defendants foundaludut her EEOC charge in January 2010 and
then withdrew her promised promotion on February 17, 2010. She claims that during the time
period leading up to when she filed her EEO@rgk, she complained numerous times about
McKinney’s conduct, and that her complaints wexeeatedly ignored. Specifically, she claims
that she discussed McKinney'stians numerous times with hsuapervisor, Moore, who took no
remedial action, and that she also brought theeigsthe attention of Davis, who was unable to
persuade senior management to do anything abold.if}f[ 55, 57.)

Based on the record before it, the Courtsdoet disagree that Pias facing financial
pressure in 2009. Davis refers to cost-cutting messat that time and notdsat she was initially
involved in discussions about patial employee layoffs. The quiest, however, is whether those
financial concerns motivatdtie termination of Davis and/ebb, the denial of Wilson’s

promotion, and Wilson’s terminatio8ee Perez v. Thorntons, Iné31 F.3d 699, 708 (7th Cir.

DSAF, Ex. B at 58 (“Yes, sir. She was approved for that position, but then due to the lack of revenue and
cash, we could not promote her to that position, andxp&ined that to her at the time.”), Dkt. No. 93.)

14



2013) (“[i]f the stated reason, even if actually gresto the mind of the employer, wasn’t what
induced him to take the challenged eaywhent action, it was a pretext”) (quotikgrrester v.
Rauland-Borg Corp.453 F.3d 416, 418 (7th Cir. 2006piven the evidence presented by
Plaintiffs regarding statements made post-teation and the unwillingness of PElI management
to address harassment and discrimination conceliagntirely plausible that Plaintiffs faced
repercussions they would not otherwise haveddmeause of their protected activity, regardless
of Defendants’ financial condition. To resolve thretext question thus requires credibility
determinations-e.g, whether one believes that Koehler tbldvis that “Caulfield won,” whether
one believes that Packer told Webb, “Whatdiewas wrong. That wasn't right,” and whether
one thinks that Defendants no longer saw vall#&ilson as an emplee after she took her
complaints to the EEOC. Defendants argue that Packer’s supposed statement to Webb is too
vague to support liability, but the statement issmt/ague as to precluttee conclusion that it
referenced improperly terminag Webb for his protected activit§fT]he task of disambiguating
ambiguous utterances is for trinot for summary judgmentPhelan v. Cook Count#63 F.3d
773, 782 (7th Cir. 2006) (quotirshager v. Upjohn Cp913 F.2d 398, 402 (7th Cir. 1990)). The
resolution of these credibilityssies, and others, is not apmiafe at the summary judgment
stage, and summary judgment is therefor@atkas to Plaintiffs’ retaliation claims.

C. TPG as a Defendant

Title VII provides a remedy only for actions by employers. “[A] corporation may be liable
for its affiliate’s discriminatory acts if (1) éhtraditional conditions for ‘piercing the corporate
veil’ are present; or (2) the corporation took acti@ng, split itself into a number of smaller
corporations, for the express puspaf avoiding liabilityunder the discrimirteon laws; or (3) the

corporation directed the discriminatory gmtactice, or policy of which the employee is
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complaining.”Coleman v. ANR-Advancg4 Fed. Appx. 223, 225 (7th Cir. 2002) (citMfprth v.
Tyer, 276 F.3d 249, 259-60 (7th Cir. 2001) dapa v. Katy Indus., Inc166 F.3d 937, 940-41
(7th Cir. 1999)).

Defendants argue that TPG cannot be held liable for the claimed violations of Title VII
because TPG was not Plaintiffs’ employer. Instead, according to Defendants, PEI was Plaintiffs’
employer, and TPG was merely the holdinghpany for PEI and other organizations. In
response, Plaintiffs agree that PEI was whollyned by TPG but go on to argue that TPG and
PEI were highly integrated in that they “shatied same offices, the same business, and the same
leadership.” (Pls. Resp. to Defdot. for Summ. J. at 13, Dkt.d\ 90.) At her deposition, Sartrain
testified that she was employed by TPG, andghatwas originally hired by Packer. (Defs. Resp.
to PSF and DSAF, Ex. B at 8, Dkt. No. 93.) &xplained that the Chief Executive Operating
Council of TPG consisted of hergdPacker, and Warren Dennistofd.(at 17.) She further
explained that TPG was the holding company of BEdl that “[i]t held the income taxes, the
corporate taxes, kind of the umbrella ovacker Engineering. PackEngineering had the
employees, the revenues, and we, the three of us, CEO, kind of were over that—the umbrella, |
guess, we could call it.'Id. at 19.)

Although it appears that the dators of PEI and TPG overlappdsome degree, that fact
does not warrant piercing the corporate veiltA@contrary, “it is etirely appropriate for
directors of a parent corporationderve as directors of its subsity, and that fact alone may not
serve to expose the parent corporatiohataility for its subsidiary’s acts.United States v.
Bestfoods524 U.S. 51, 69 (1998) (quotidgnerican Protein Corp. v. AB Voly844 F.2d 56, 57
(2d Cir. 1988)). “Since courtgenerally presume thte directors are weag their ‘subsidiary

hats’ and not their ‘parent hats’ when actingtfee subsidiary...it cantde enough to establish
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liability...that dual officers and directors maddipp decisions and supervised activities at the
facility.” Id. at 69-70 (internal quotations and citati@msitted). Instead, to pierce the corporate
veil, Plaintiffs must show thdtlespite the general presumptitithe contrary, the officers and
directors were acting in their cagities as [TPG] officers and direc$, and not as [PEI] officers
and directors, when they committed those adts.at 70. Plaintiffs have made no such showing
here beyond conclusory statements about theagvarlleadership and office space. Defendants’
motion for summary judgment as to thainots against TPG is therefore granted.
Il. Plaintiffs’ Motion for Summary Judgment

Plaintiffs argue that they are entitled to suanynjudgment as to all of their claims because
they have clearly met the standards for gender discrimination, sexual harassment, hostile work
environment, and retaliation claims. The Coudlgres each of these claims in turn below.

A. Discrimination Claims

Title VII prohibits an employer from, amomgher things, “discriminat[ing] against any
individual with respect to his compensationnts, conditions, or privileges of employment,
because of such individual’s...sex[.]” 42 U.S82000e-2(a)(1). To edilsh a discrimination
claim, each Plaintiff must show: (1) that he oe stas a member of a protected class; (2) that he
or she was meeting Defendants’ legitimate job extieats; (3) that he or she was subjected to a
materially adverse employment iact; and (4) that others outsidhe protected class were more
favorably treatedSee Gates v. Caterpillar, Inc613 F.3d 680, 690 (7th CR008). If Plaintiffs
can make thgtrima facieshowing, Defendants “would thenvgato articulate a legitimate,
nondiscriminatory explanation for the employmaation which [Plaintiffs], finally, would have

the opportunity to prove to be pretextudd” (internal citations omitted).
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Plaintiffs Davis and Wilson raise discrination claims here. They have presented
evidence that they were meearb of a protected classe(, women) and that they were meeting
Defendants’ legitimate job expectations, as Ddénts agree that both Plaintiffs were “good
employee][s].” (Defs. Resp. to PSF 1 5 (Dawdg\ilson), Dkt. No. 93.) Plaintiffs have also
shown that they were subjected to materiatlyerse employment actions; both were terminated,
and Wilson was also denied a promotion before she was terminated. There is a genuine issue of
material fact as to whether others outsidepitidected class were mdiavorably treated, which
depends on whether Plaintiffs can convincerg fhat male employees were treated more
favorably than female employees at this timeen though the layoffs at issue included male
employees. Plaintiffs allege that there weoerly-performing male employees who could have
been terminated instead of thelut that they were choserr fayoffs because they are women
and had complained about discrimination and harassment.

The final part of the analissunder the indirect method’s tolen-shifting paradigm is to
determine whether Defendants can demonstrate a legitimate, non-discriminatory reason for the
employment actions and whether Plaintiffs saow such reason was pretextual. As discussed
previously, Defendants claim thiie actual reason for all Plaintiffs’ terminations and the denial
of Wilson’s promotion was a financial setback that necessitated cosggagasures. Plaintiffs,
in turn, argue that financiadsues did not motivate the adverse employment actions, as evidenced
by the statements and conduct of male employees and supervisors at PEI. For the same reason the
Court concludes that the retaliation claimseajenuine issues of meaial fact, including
credibility determinations thatre inappropriate at the surang judgment stage, so too do

Plaintiffs’ discrimination claims. Sumary judgment is therefore denied.
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B. Hostile Work Environment/Harassment Claims

All three Plaintiffs raise hostile work emgnment claims. To establish a hostile work
environment claim, Plaintiffs must show thatl)'(they] w[ere] subje@d to unwelcome sexual
conduct, advances, or requests; (2) because of] [tlee; (3) the acts were severe or pervasive
enough to create a hostile work environment; @dhere is a basis f@mployer liability.”

Turner, 595 F.3d at 684 (internal citation omitted).

Defendants contest virtually all of the esmte upon which Plaintiffs rely for their
summary judgment motion, denying that thegale discriminatory conduct took place. In
addition to their blanket denials in response torfdlés’ statement of matel facts, Defendants’
Rule 30(b)(6) deponent, Sartrain, testified tinatm 2006 to 2010, no one complained to PEI that
Davis was experiencing sexual harassmegeoder discrimination. (Defs. Resp. to PSF and
DSAF, Ex. B at 24, Dkt. No. 93.) Sartrain alssttiged that Webb never complained that women
were experiencing sexual harassment or gendetirdisation during that time period and that no
one reported that Wilson was experiencing sekaehssment or gender discrimination during that
time period. [d.) Sartrain claims that the first tinlREl learned that Davis, Webb, and Wilson
were alleging Title VII violations was whezach filed his or her respective EEOC charlge.at
25.)

There are a few instances in which Defendaiésiials appear to be inconsistent with
other testimony given during thewrse of Sartrain’s deposition, however. For example, Sartrain
stated that she personally observed Jones hurapilogr and reported it to Caulfield, after which
she never heard another complaint aboutgdonsaw him doing anything impropeld.(at 35.)
Sartrain also testified that PEI was aware thatli@dd referred to female employees as “cunts”

and “bitches,” but the timeframe when PEI vaagre of those comments is unclear from the
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deposition transcriptld. at 34.) Sartrain also acknowledged that a female employee, Diane
Hoffman, brought it to PEI's attentichat Caulfield had told hére would audition for the show
The Amazing Raaenly if he could sleep with her evemght; but Sartrain also claims that
Hoffman said not to do anything abauas she would handle it herselid.(at 37.) In addition,
Caulfield admitted in his deposition that he toldeot at PEI that he was glad he only had sons
since with three boys he only had “three penisestorry about instead of “5 million penises,”
and Sartrain acknowledged tl@aulfield made a comment alortgpse lines to her as welld(,

Ex. B at 38, Ex. C at 19-20.)

Sartrain also acknowledgedathafter Wilson filed her firdEEOC charge, PEI investigated
the allegations about McKinney and found that he had been “viewing some pornography” but did
not find that he had been masturbatind., Ex. B at 47-49.) She statdtht they moved his desk
away from Wilson’s and told him that he waveeto view pornography again and had to keep
his door open, and that they did not terminae hecause they were a “small company” that
“would give many people chancesld(at 47-48.)

The parties contest almost af the material facts atssie. They contest whether the
comments Davis says were made to her wereraaele at all and whether she actually took her
complaints to PEI management while she waployed at PEI. They contest whether the
statements Webb claims were made to him \aeteally made and whether PEI was aware of any
improper conduct towards Webb prior to his termovatiThese are genuine issuof material fact
that cannot be resolved on summary judgmentdther are appropriately reserved for a jury.

With respect to Wilson’s claims, there doesaygpear to be any redispute as to whether
she was subjected to unwelcome sexual conducthvidmsevere or pervasive enough to create a

hostile work environment. Wilson was not thdyonwitness to McKinney viewing pornography in
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his office. That act was also witnessed by Jawkaters, another Administrative Assistant, and
Moore, Wilson’s supervisor. (PSF, Ex. 4 at 1ar{&in confirming Waters was a witness), Ex. 6
at 13 (interview of Moore acknowledging heard “heavy breathing, moaning, f-word and it
sounded like a female voice” from McKinney’s office, and noting Wilson had informed him that
she saw McKinney masturbating), Dkt. No. 81.) Wilson claims that after Moore refused to act,
she approached McKinney herself and askedthistop, and that the only response he would
give to her complaints was “Ok” until she left his office. (PIs. Stmt. of Additional Facts, Ex. A at
3-4, Dkt. No. 92.) Sartrain testified that IREnvestigation conelded that McKinney was
watching pornography but not madiating. She also claims thREI took immediate remedial
action, after which there wer® issues, a fact that Plaintiffs plige. Wilson is stilnot entitled to
summary judgment on her hostile work envir@amiclaim, however, because she has failed to
show that there is no genuine dispute over idrethe unwelcome sexual conduct was because of
her sex. Unlike irDrton-Bell v. Indiana759 F.3d 768, 774-75 (7th Cir. 2014), where the plaintiff
presented no evidence that other employees armg sex on her desk, or that supervisors
refused to intervendecauseshe was a woman, here this isissue that could reasonably be
decided either way depending ohavthe jury believes and how the jurors view the evidence. As
such, the motion for summary judgmen these claims is denied.

C. Retaliation Claims

As explained in the above discussafrDefendants’ summary judgment motion, the
record shows that Plaintiffs’ retaliation claims eagenuine issues of material fact to be decided
by a jury. Therefore, like Defendants’ mati Plaintiffs’ summary judgment motion on those

claims also must be denied.
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CONCLUSION
For the reasons stated above, Defendamtgion for summary judgment (Dkt. No. 76) is
granted in part and denied in part. The motion is granted with respect to Webb’s claims based on
PElI's alleged refusal to pay bonuses or provalses prior to August 16, 2009. Webb may still
use evidence relating to thodkegations to support his remangj, actionable claims. Defendants’
motion is also granted as to the claims agabefendant TPG, which was not Plaintiffs’
employer and therefore cannot be held liable ufidé VII. Defendants’ motion is otherwise

denied. Plaintiffs’ motion for summary judgmedbikt. No. 79) is denied in its entirety.

ENTERED:

Dated: March 31, 2016

Andrea R. Wood
United States District Judge
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