U.S. Commodity Futures Trading Commission v. Reisinger et al Doc. 257

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

U.S. COMMODITY FUTURES TRADING )

COMMISSION, ) Case No. 1TV 08567

)

Plaintiff, ) Judge Joan B>ottschall
V. )
)
GRACE ELIZABETH REISINGER and ROI )
CONSULTING, LLC, )
)
Defendants. )

MEMORANDUM AND ORDER

More than three years agqury returned &erdictfor the U.S. Commodity Futures
Trading Commission (“CFTC”) anaigainstdefendant Grace Elizabeth Rager ("Reisinger")
in this enforcement action. Verdict, ECF No. 1'Reisinger moves the coud reconsider and
amend theourt's findingsnade in the Septemb&®, 2017, memorandum opinion and order
(“slip op.” or “September 2017 opinion”) resolving the parties' post-trial motions.h&or t
following reasons, the court grants the motion to reconsider in part and denies it in part

|. Background

In addition to Reisinger, the CFTC named ROF Consulting, LLC (“R@&3
defendant. The complaint charged the defendants with violating the anti-fraud anddigm
pool operator registration and exemption provisions of the Commodity Exchah{é\ct")
andassociatedRegulations.The facts have been discussed in dataihe court's prior opinions

in this case and willat be covered again here except as necessary to resolve the pending motion.
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ROF defaulted before trialThe court entered germanent injunction barring it from
future violations of the Act and of the Regulations, from acting in any capacitethates
registration with the CFTC, and from trading any commodity interests on it®owthers’
behalf. ECF No. 102. lle CFTC ad Reisingeragreed to submit questiongliability to a jury
but reserve remedidar the court. After a weeklong trial, a jury returned a verdict for the
CFTC on September 13, 2016. ECF No. 171.

Next camepostirial motions. Reisinganoved for entry ofudgmentnotwithstanding
the verdict or for a new trig'motion for newtial,” ECF No. 200). The CFTC moved for an
order requiring Reisingemter alia, to disgorge her ill-gotten gains, pay restitution, pay a civil
monetary penaltyand impose a trading prohibition. Those motimese resolvedh the opinion
issuedSeptembell9, 2017. ECF No. 230. The court denied Reisinger’'s motiogramied the
CFTC’s motion in part.See CFTC v. Reisinge2017 WL 4164197, at *12 (N.D. lll. Sept. 19,
2017).

Thecourt directed the CFTC to submit a proposed form of judgment by a certairddate,
at *13, which it did. On the assumption that the CFTC had circulated the proposed judgment and
that there was therefore no objection to the judgment’s form, the court entered thenudy
substantially theameform proposed by the CFTC shortly thereafter. ECF No. 23k
assumption that the CFTC had circulated the judgment was appaneptiect Reisinger filed
a motion to alter or amentd judgment under Federal Rule of Civil Procedure 59(e) and to
amend findings of fact under Rule 52(b). She contettitdhe judgment contaed numerous
errors, awarddmore relief than the CFTC sought (or at least was litigated before judgaent)

was based on erroneous legal and factual conclusions made in the September 2017 opinion.



This court vacated the judgment by order entered September 25, 2018 ("September 2018
order”). ECF No. 245. The court did not resalleof the partiesarguments.See idat 2-6.
The court explained that it was "clear from the briefing that the judgmemndsaweief on
matters that were not substantively litigated and on which the court made nodibdfoge
judgment.” Id. at 2. The order cited thexample oReisingerand ROF'soint and several
liability for disgorgement and monetary penalties, which was not litigategiggenent. Id. at
2-3. "Nor did the parties litigate in any meaningful way the appropriatenessuafilg pre-
judgment interst on some or all of the sums awardeldl’at 4. The court also found that the
judgmentincluded enforcement languatiet could be read as prejudging questibescourt
expresslyreserved in the September 2G@d¥nion. Id. at 4. Finally, the parties agreed that in the
September 2017 opinion theourt mischaracterized the settlementJiTC v. New World
Holdings, LLG No. 18cv-4557, available in this record at ECF No. 21Bx2 B] as applicable to
Reisinger when it applied to ROFId. at 5. The September 20k8der stated that thdew
World Holdings'analysis undergirded the court’s award of injunctive relief anahiggysis of the
sufficiency of the evidence to support the fraud cldindd. (citing Reisinger 2017 WL 4164197,
at *11). After consideringheseissues an@rrors cumulativelythe court vacated the judgment,
explainingthat:

Those are not all of the issues briefed in the pending motions. Thefktae

briefing leaves the court with a herculean task if it is to even detemhather

some of Reisinger's arguments truly rehash issues argued and resoled in

September 201@pinion and decided by the jury. The court would have to sift

through the prior briefs, the opinion, and the mountain of trial transcrigtat i

not the court’s job. Allissues raised in the present briefing reopeen to the parties

in future proeedings (subject to the usual reconsideration standards, of condse), a

the parties better cite the briefs, the trial transcripts, ancetoed precisely in the
future.



With the judgment vacated, Reisinger will have 28 days in which to rfave

reconsideration or to set aside findings under Rule 52(b). Any such rshbaid

cite the record precisely and in detail, and a motion that fails teati@nd present

the issues fully will be summarily stricken. The court expects theepaoticiculate

a proposed judgment when it comes time to enter one and litigate afstogm

before its entry.

Id. at 5-6. Reisinger then filed the motionreconsideand to amend findings presently before
the court.
I. Reconsideration Standard

Reisingercites Federal Rulesf Civil Procedure 59(e) (motion for new trial) and 52(b)
(setting aside cournade findings of fact) in her opening motion. Mot. Reconsigd&CF No.
246;see alstMem. Supp. Mot. Reconsidér ECF No. 247 .However, Reisingélacknowledges"
in her reply thatthe applicable legal standard for Reisinger’s motion is that it must be based on
manifest errors of fact or law." EONo. 254at 2. Reisinger and the CFTC theref@gree that
the standardor an interlocutory motion for reconsideration governs.

“Motions for reconsideration serve a limited function: to correct manifestseof law or
fact or to present newly discovered evidencgdisse Nationale de Credit Agricole v. CBI
Indus., Inc, 90 F.3d 1264, 1270 (7th Cir. 1996) (quotiteene Corp. v. Int'l Fid. Ins. Cb61
F. Supp. 656, 665 (N.D. Ill. 1982)). Because “manifest error’ is not demonstrated by the
disappointment of the losing partypto v. Metro Life Ins. Co,.224 F.3d 601, 606 (7th Cir.
2000) (quotingsedrak v. Callaharo87 F. Supp. 1063, 1069 (N.M. 1997)), a motion for
reconsideration cannot be used for “rehashing previously rejected argumargsing matters
that could have been heard during the pendency of the previous matwngd v. Ashcrqf888
F.3d 247, 249 (7th Cir. 2004) (quoti@isse Nationale de Credit Agricol0 F.3d at 1270)

(internal quotation marks omittediConsequently, “[t]he repetition of previous arguments is not

sufficient to prevail” on a motion to reconsidier (quotingUnited States v. $23,000 in U.S.



Currency 356 F.3d 157, 165 n.9 (1st Cir. 2004)), unless the court misunderstood the argument in
thefirst place,see Bank of Waunakee v. Rochester Cheese Sale90@¢-.2d 1185, 1191-92
(7th Cir. 1990) (quotind\bove the Belt, Inc. v. Mel Bohannan Roofing,,188.F.R.D. 99, 101
(E.D. Va. 1983) (holding that a motion to reconsider lies where “the Court has patently
misunderstood a party, or has made a decision outside the adversarial issuesdpie et
Court by the parties, or has made an error not of reasoning but of apprehendibe”party
seeking reconsideration bears the burden of explaining why the court should ithamged.
Ahmed 388 F.3d at 249.

[11. Analysis
Reisingeridentifies six allegedly erroneous factfiadingsin the September 2017 opinioBee
Mem. SuppMot. Reconside8—8, ECF No. 247Thes errors,she argues, should cause the court
to: (1) vacate the disgorgement award against Reisjtigereduce heamount of civilmonetary
penaltieso approximately$25,0003) vacate thénjunctionbarringReisingerfrom trading
futures; (4)enter judgment notwithstandirige verdict dismissing the fraud claimsCounts |-
[l of the complaint (5) find that the CFTGs notentitledto prejudgmentinterest; ad (6) find
that Reisinger should not be held jointly a®derallyliable forROF'sdisgorgement obligations
or forits civil monetary penaltiesSee idat 8-18. Some of the alleged factual errors thread
their way through several of Reisinger's requeSee id

A. Disgorgement (Fact Nos. 1, 2, 3)

The court granted the CFTC's requestrderResingerto disgorge $153,355.04 in ill-

gotten gains. Bp op. at 14-17. Reisinger contends that three erroneous findings require



reconsideration. All relate to the tracing of 8%53,355.04 in fundas summarizeth plaintiff's
trial exhibit 120"

The firstclaimederror Reisinger identifies ihecourt's description of the exhibit a&s "
summary prepared QZFTC's] investigator, George Malas (who also testified), of documents
showing that ROF paid Reisinger $153,355.04 in commissions and oyieemqa." Slip op. at
14 (citingplaintiff's trial exhibit 120). Reisingerargueghatthe exhibit on its face shows that the
fundscamefrom various sources aragues that Mak did not tracdully the payments
summarizedo the necessary sources, nayrtbleaccountsn the NCCN pool or the pool's sub-
accounts. Mem. Supp. Mot. Reconsider feitations omitted).

At best thisargument refinesne considered and rejected in the September 2017 opinion.
Regarding the face @laintiff's exhibit 120, it is worth reiterating that Reisinger did not object at
trial to its receipt into evidenceSlip op. at 14 (citing Trial Tr. 386, ECF No. 205). Reisinger
doesnot challenge the court's findings tlatrial Reisingeradmitted receiving commissiofisn
the NCCN commodity pool.ld. at 15 (citing Trial Tr. 737:5, ECF No. 206)The court also
consideredheportionsof Malas' testimony Reisingaiiteson reconsideration; the court
confirmedthatMalas admitted thahe"did not match each commission or payment with a trade
in one of the NCCN commaodity pool’s fourteen sadgzounts. Slip op. at 14citationsto briefs
and transcripbmitted);also comparédMem. Supp. Mot. ReconsiderBith slip op. at 14.The
court foundthe exacting tracinthat Reisinger insistean to be unnecessary on this record
becausé[t] he amount of disgorgement 'need only be a reasonable approximation of profits
causally connected to the violatinld. at 15 (quotingSEC v. Michel521 F. Supp. 2d 795,

830-31 (N.D. lll. 2007)). The burden then "shifts to the defendants to show that those figures

1 The trial exhibits have been docketed as E©B.W71-73.
6



were inaccurate.'ld. (quotingFTC v. QT, InG.472 F. Supp. 2d 990, 995 (N.D. Ill. 2007)).
Reisinger cites noontrary legal authority on burdshifting. SeeMem. Supp. Mot. Reconsider
4-5, 9. Because hesrgumentsehasharguments this court previously considered and rejected,
the courtdeniesReisinger'sequest to strike factual finding noahd vacate thdisgorgement
awardbased on it.SeeAhmed 388 F.3cat 249.

Reisinger'second alleged factual error concerns the court's concligitshe did not
carry her burdeto showthat the figures in plaintiff'exhibit 120 were inaccurate. Slip op. at
15-16. According to Reisinger, the court ignored her "undisputedtimonythat 'the
payments referenced in Plaintiff's Exhibit 120 were not commodity futures cgsians” and
the two example payments she specifically identifigltm. Supp. Mot. Reconsider 9 (citing
Trial Tr. at902-04). Here again, Rsingerattempts to make an argumeand provide the
specificcitations she could and should have made in her first round oftpakbriefing. The
court's full analysis of this issue specifically called Ratsingerfor failure to direct the court to
contrary evidence:

[T]he only serious concern the lack of a trdjetrade audit raises is the possibility

that the payments Malas summarized include commissions and payments for

unrelated bond trades.

But Reisinger has not pointed to competent evidence showing that possibility to be

more than speculative. While the jury heard evidence that NCCN was initially

established to trade bonds, Reisinger points to no competent evidence in her
response that it traded bonds after the commodity pool began operdtageriod
summarized by Malasé¢eTr. Pl. Ex. 120 at 1) Reisinger includes no citation to
support her claim that her testimony established that the disputed funds weck rela

to bond trading. §eeResp. to Mot. for Inj. 11.) Though it is not required to do so,

the court has reviewed the entirety of Reisihgj@tal testimony, and try as it might,

it can find no support for her assertion. That is, Reisinger directs the court to no

competent evidence rebutting thETC's reasonable approximation of her profits

causally connected to her violations.

Slip op. at 15-16.



Reisinge does not dispute the court's findings regarding hertpasbriefing Neither
does shexplainthe absencef specificcitationsto the voluminous trial recordHer efforts to
make on reconsideration the record she should have made madietherefore fail See Ahmed
388 F.3d at 249. As the court stated in the September 2017 opinanngHnade the strategic
decision to expect the Court to find fl@dFTC’s calculation inadequate, Defendants[, who
presented no evidence rebuttihg ICFTCs alculation,] must now live with the consequences
of that decision and will not be permitted to introdneg evidence.”).Slip op. at 16 (quoting
QT, Inc, 472 F. Supp. 2d at 99@econd alteration in original)Accordingly, the disgorgement
award willnotbedisturbed based on Reisinger's second allegedly erroneous factual finding.

The thirdfactual staementin the September 2017 opinion to whiRkisingerpointsis
indeed incorrect. As part of its dysis of disgorgementthe court stated thafa]fter the CFTC
began investigating her, Reisinger transferred the $153,355.04 to Donald a@edfray™)],
an attorney through whose client trust account funds had been funneled. Caffregtuated
the money, but there is no evidence breaking the chain of causation linking the fungstterill-
gains." Slip op. at 16.Reisingerand theCFTCagreethat Caffrayreturned $497,893.8&ther
thanthe amount statedSeeMem. Supp. Mot. to Reconsider 10; Resp. to Mot. Reconsider 9,
ECF No. 253; Trial Tr.744—46.

Thecourtagrees that this & factual error. As the CFTC arguesor in transcribing the
dollar amountmay becorrected as a "clerical error" under Federderi Civil Procedure 60(a).
Resp. 10.However the court'dreatment othe two dollammountsas equivalensupported its
finding that thefundswere ill-gotten. The"boomerang'transactiorwith Caffray does at
supportsuch dinding based on matching dollar amounts, and the September 2017 apinion

amended accordingly.



This change doesot demonstrate manifest erriorthe overalldisgorgemenaward
however. As explained above and in the September 2017 opinion, the record continues to
persuade the court that a disgorgenasvardis warranted. In addition to the other reasons given
for ordering disgorgement in the September 2017 opinion, the jury's findingelsatger, rather
than Caffray as she argued, wasybel operatorgeeVerdict4, ECF No. 171 (question))
remains significant Slip op. at 16. The jury's determination lends weight to the court's
conclusion that the funds were ill-gotten. For this alhthe reasons givesbove, Reisinger has
not carried her burden to show that the court should recorib&iisgorgementaward

B. Civil Monetary Penalty (Fact Nos. 2, 5, 6)

After considering the applicable factors, slip ap22-25, this court imposedawvil
monetary penaltgf $64,124, or 10% of the financial gain Reisinger realized." Slip op. at 25;
see also idat 22-25. Reisinger's first argumehts already been addressed. $is says that
the court based its ten percent calculation on the incorrect amount of financial gaisebte
evidence did not support includitige $153,355.04 disgorgement amount in the calculation of
what she gained. MensSupp. Mot. tdReconsided0-11, ECF No. 247. The prior sub part of
thisopiniondiscussed at length why Reisinger has not demonstrated the necessary eraoifest
to warrant reconsideration tife disgorgement awardnd Reisinger offers the court no reason to
think that itsreasoning is any less applicable for a civil monepenydty. See id.

Thesecond issue concerns who is a party tes#dtdement irCFTC v. New World
Holdings, LLG No. 186CV-4557. As this coumexplainedn thepostjudgement September 2018
order,"The CFTC confesses the court mischaracterized the settiémeee as applicable to

Reisinger when it applied to ROFECF No.245at 5. As a factual matteanythingin the



September 2017 opinion stating or implying tRatsingeradmitted liabilityin New World
Holdingsmust be and isstricken.

The misunderstanding regardiNgw World Holdingsloes not changhe court's
decision on the appropriate monetary penalty, howevEne court followed the required two-
step process for calculating a civil monetary penglgeslip op. at 18-25. 17 C.F.R.

§ 143.8(a)(1)(1)(B) (West 2017)Thecourtfirst calculatedhe maximum statutory penalty
Reisingerfaces. Slip op. at 18-22.h&n the court weighed three factors to determin@ribger
penalty. See idat 22-25 (consideringactors fom Monieson v. CFT(996 F.2d 852, 864 (7th
Cir. 1993)).

On reconsideratioReisingerattaches great significance to a statemettierSeptember
2018 ordertheNew WorldHoldings"analysis undergirded the court’s awardnjdinctive relief
and its analysis of the sufficiency of the evidence to support the frantsc¢laECF No. 244t 5.
Contrary to Reisingersnplications thisstatement in no way impligtiat the court gavllew
World Holdingsdispositiveweight or even considered it to be particularly import&sge id.
Instead the court reservaaigmenton theissuenow before the court. As the order statdthe
court and the parties would be better served by adversary brieftratésathe trial transcripts
and puts the facts in contextd.

Thecourtreferred taNewWorld Holdingsonce inthe September 2017 opimis penalty
analysis Seeslip op.at 24. The settlemerient some support to the couregectionof
Reisinger'sargumentshat herviolationswere mere recordkeeping violatiorSee idat 24-25.

More importantand discussed igreaterdetalil, is the jury's findings dhenatureof the

2 Asthe CFTC observes, it did not ask the court to rely oiNegwe World Holdingsettlement in its postial briefing. Rather,
Reisinger invited the court to consider the settlement as evidence geimenaiiigation of her conductSeeECF No. 215 at6
7. Reisinger'protestationshat the settlement does not reflecttioa likelihood of repeat violatiordue toherformal separation
from ROF therefore stristhe court as somewhat contrived.

10



violations Seed. Indeed, the court wouleéach thesame conclusioregarding a civil monetary
penalty with or without th&lew World Holdagsfindings.

In anyevent, he court dichotrely on theNew World Holdingsettlementn this context
for theproposition thaReisingemwas arepeatviolator. See id.The point for whiciNew World
Holdingswas cited in the September 2017 opimemainssalienteven thougtReisingerdid not
admit personal liability The New World Holdingsettlement still helps to demonstrate, albeit by
analogy now, the seriousnesglué violations the jury foundAccordingly, Reisingetasnot
demonstrated that the factual error regardiiegy World Holdingsequires reconsideratiaf the
civil monetarypenalty.

The court also denies the motion to reconsidecithemonetary penalty for an
independently sufficient procedural reason. Despite the cowdidql context and meaningful
analysis Reisingerdevotes two sentences to hegumenbased oMNew WorldHoldingsin her
opening memorandunSeeMem. Supp. Mot. Reconsid&f-11. The trial transcripis not cited.
Neither is any exhibit or legal authoritAnd Reisingemerely refers the court to her first round
of post-trial briefing on the amount of civil monetary penalti®se id Even had the couniot
warnedReisingerto develop heargumeits, this level of perfunctory briefing would constitute
waiver. See, e.g., United States v. Beayéi6 F.3d 1044, 1059 (7th Cir. 2014) (“Perfunctory,
undeveloped arguments without discussion or citation to pertinent legaligutinerwaived”)
(quotingMahaffey v. Ramo$88 F.3d 1142, 1146 (7th Cir. 2009K)nslow v. Am. Postal
Workers Union, Cluago Local 222 F.3d 269, 277 (7th Cir. 2000). This cotsSeptember
2018 order specified striotquirements$or any motion to reconsider. "[Ay motion should cite
the record precisely and in detail, and a motion that fails to do that easehptiee issues fully

will be summarily stricken.” EENo. 24 at 6. This courthasrepeatedly declined to consider

11



underdevelopedrgumentsn thislitigation. See idat 5; slip op. at 13 & n.2Particularly
because Reisingelid not heed the court's instructianghe September 2018 ordéer motions
denied for this reason as Wel

C. Trading And Registration Bans (Fact No. 5)

As with the prior issueReisingergroundsher motion taeconsidethe court's entry of a
permanent injunction on tiéew World Holdingsettlement.SeeMem. SuppMot. Reconsider
12-15. She argues, as she did in her response to the CFTC's woijumtctiverelief, thatan
injunction prohibiting future violationgould be sufficiengivenher history and thatt hat his
is a firsttime offense This court applied the framework for issuing injunctions under the
Commodity Exchangdct setforth in CFTC v.Hunt, 591 F.2d 1211, 1221-22 (7th Cir. 1979).
UnderHuntthe CFTC need only show that a violation occurred (the jury's finéistgblish
this) and “that there is some reasonable likelihood of future violatiddsdt 1220 ¢itations
omitted). The Seenth Circuit identified four factors to be considered wiverghing the
circumstances their totality: (1) whether'a violator has continued to maintain that his comduc
was blamelegd” (2) whether "a defendant persists in its illegal activitigght up to the day of
the hearing in the district court[;J'3) whether "the violation has been founded on systematic
wrongdoing, rather than an isolateccurrencg]” and(4) whether "a defendanbecause of his
professional occupation or career interest, will be in a position in which futuréamslaould
be possible."ld. at 1220 (internal citations and quotations omitted). As explained below,
Reisingeridentifies no manifest error e court'sbalancingof these factors.

Reisinger's reconsideratiangumenproceed$rom afalsepremise Reisingemaintains
thatthe New World Holdingsettlement, which wascorrectly described in the September 2017

opinion as applying to hewas thecourt'sonly "rationale" for finding a reasonable likelihood of

12



future violations. Mem. Supp. Mot. Reconsider 1ids true that the aart relied on the penalty
in New WorldHoldingsto find thatReisinger has reasonable likelihood of future violations.
Slip op. at 26. But Reisinger does not engage with the sgrondrybasisfor thecourt's
findings—"Her insistence that the violations the jury found wieodated reglatory violations'
further convinces the court that she does not appreciate the seriousness of her mahkehgrt
repetition more likely."Slip op. at 26 (citing Resp. to Mot. Inj. 8, ECF No. 21Bgisingerdoes
not discuss this rationale at all on@asideration, and her continued efforts to minimize the
seriousnesef her conduct throughout tleconsideratioprocesgurtherconvinces this court
that an injunction is appropriateegardles®f what inferences can be drawn from the penalty in
New World Holdings See Hunt591 F.2d at 1220-2CFTC v. McLaurin 1996 WL 385334, at
*4 (N.D. Ill. July 3, 1996).

FurthermoreReisingethaspersistedn occupying a position in which future létionsare
possible.Hunt, 591F.2d at 1220.The CFTC represents in its response R&singer maintains
her status as a Registersssociated?erson with New World Holdingan entity whicthas
admitted violating the Act, and that she may have contact with customamdaily basis Resp.
Mot. Remnsiderl9. Reisingerdisputes neither propositioim her reply. ECF No. 254
Considering the evidence in its totaliReisinger'ssystemic and carefully preconceived”
violations of the Aceven as sh&onsistently maintained that [hezpnduct was blameless
convincethe courtthat there is a reasonable likelihood of future violati@mgla permanent

injunction shouldhereforessue Hunt, 591 F2d at1220-21.

3 Much of Reisinger's argumeoi this score rehashes previguaddressedrguments.Compareslip op. at 26with Mem. Supp.
Mot. Reconsider 1215. Reisingecites one case the court did not previously amersCitadel In re Trading Co. of Chicago
Comm. Fut. L. Rep. (CCH) 1 23,082 (CFTC @p8Asthis case was available for Reisinger to cite in her first rolipdsttrial
briefing, she could, and should, have cited it then, and so Reisingeitsditat does not justify reconsideratioBee AhmedB88
F.3d at 249.

13



D. Fraud Claims (Fact No. 4)

Reisingemexturgesthe court taeconsider its denial of her motion for judgment as a
matter of law on the CFTC's fraud clainbsit she challengespartion of he September 281
opinion that did notule on thesufficiency ofthe evidence SeeMem. SuppMot. Reconsider
15-18. Reisinger apparentlyisunderstandasentence in the September 2018 order vacating the
judgment. Again, the ordstated thatheNew World HoldingSundergirded the court’s award of
injunctive relief and its analysis of the sufficiency of the evideosipport the fraud claims.”
ECF No. 25at 5(citing Reisingey 2017 WL 4164197, at *11) (otheitationomitted)

The lack of precisiom this statemenis regrettableand the court apologizes if it led
counsel to chase a proverbial wild goo3e citation accompanyinthis sentenceo the
September 20opinion refergo theanalysisof the factors considered when determining
whetherto impose a monetary penalt§peeslip op. at 2425 As just discussed tHg¢ew World
Holdingssettlement played a role in in traatalysis ButNew World Holdingglayedno role in
the sufficiencyof the evidencanalysis in Part dn pages 2-of the September 2017 opinion.
Reisinger's entire reconsidéosm argumenincorrectlyconflateshe court'penaltiesanalysis
with thesufficiencyof the evidence analysiSeeMem. SuppMot. Reconsider 15.8. The court
considered versions of the sufficierstyallengefkeisinger nowaises in the September 2017
opinion Seeslip op. at 26. Her efforts to rehash these issnesv under the guise of an
erroneous factual findingoncerningvhat evidence the jury hdmkfore it 6eeMem. Supp. Mot.
Recmsder 6-7 (fact no. 4)mustaccordingly fail See Ahme®88 F.3d at 249to, 224 F.3cat

606.

14



E. Pre-Judgment Interest And Joint and Several Liability

Last,Reisingerasks the court treconsider its award of pyedgmentinterestand order
holdingReisingeljointly and severallyiable for ROF's violations. Mem. Supp. Mot. to
Reconsider 18The request is granted.

Thecourtawarded this relieh summary fashiom the September 2017 opinioSeeslip
op. at 27.As explainedn the September 2018 order, neither isawsexpresslypresented to the
courtor actually litigatedore-judgment See E€E No. 245 at 2-4. The courvacated the
judgmentfor this reasonexplainingthat '[t]he imposition of joihand several liability was. .
based on legal precedent recognized by neither the court nor the parfestaadindings the
court never made and which the CFTC never expressly asked théocmake." 1d. at 3

In responsé¢o the motion for reconsideration, the CFTC makes its case for imposing
and several liabilityand for pre-judgmenhterest SeeECF No. 253 a2—-23. These are
evidentlytheargumeits the CFTC should have developa-judgment. SeeResp. to Mot. to
Recmsder 22-25. But theCFTC does nogxplain why it waitedo develop thesargument.
See id.

The court should have concluded that both issues were waived in the ISap2ém7
opinion. The CFTC's motion fogpermaneninjunctive reliefmadebare requés for prejudgment
interestandto holdReisingeljointly and severally liable; the motion cited authority. SeeECF
No. 211 at 4, 17 By making these perfunctory argument, @€IC waived them See idat 6;
United States v. Beavergs6 F.3dat 1059 (quotingMiahaffey 588 F.3cdat 1146);Kinslow, 222
F.3dat276-77. It was therefore errarot only toincludethisreliefin the judgmenbut also to

summarilygrant it in the September 2017 opiniofhe award of prggdgmentinterest and order

15



holdingReisingerjointly and severally liable for ROF's financial obligationgsttherefore be
vacated.

The CFTC resists this conclusion. It pointatequest in theomplaint(ECF No. 1 1 5)
for prejudgmentinterest and to catell languagen its motionasking the court to "grant such
further relief to the Commission as is necessary and apai®p(ECF No. 211 at 17)It also
invokes Federal Re of Civil Procedure 54(c). Rule 54(c) appltesall judgmenrd except default
judgmentsit states"Every. . .final judgment should grant the relief to which each party is
entitled, even ithe party has not demanded that relief in its pleadings."

But Rule 54(c)is intended to mak&lear that a judgment should give the relief to which a
party is entitled, regardless of whether it is legal or equitable br’fokd Republic Ins. Co. v.
Enployers Reinsurance Cordl44 F.3d 107,71080(7th Cir. 1998 (quoting FedR. Civ. P. 54(c)
(1937 Advisory Committee Notégitation omitted). "Rule 54(9 does not allow the district court

to award relief based on a theory that was not propaided at trigl' "or to a party that has not
prevailed" or "relief that would unfairly prejudice the nqmevailing party.”Id. at 1080, 1081
(citations omitted). Because the GFWaivedits argumentgor prejudgment interest and to

hold Reisingerointly and severally liablpre-judgmenithe CFTC dichot prevailon those
issuesand sgudgmentcannot be entered on either of theGee idat 1081 (Rule 54(c) "does not
permit a court to impose liability where none has been establ)sfogdig S.Constructors Grp
Inc. v. Dynalectric Cq.2 F.3d 606, 610 (5th Cit993) and-lannery v. Carrol] 676 F.2d 126,

132 (5th Cir.1982)) see als Chicago United IndusLtd. v. City of Chicago445 F.3d 940, 948

(7th Cir. 2006)(stating when discussing Rb4(c) and mootness thdtl'here is . . . an exception

for explicit waivers").
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Since the judgment was entered, the CFTC has had two opportunity to espiailare
adequately to brief these issumgore judgmentlt has not done so. hEcourt seesio reason to
providethe CFTC durtheropportunity, particularlgiventhe protractedhature othese
proceedingsind the pull to bring them to a conclusiorhe judgment wilheitheraward pre
judgmentinterestnor holdReisingerjointly and severallyiable.

V. Conclusion

For the reasons stated and in accordance with this, &disinger'snotion for
reconsidegitionis granted irnpart and denied in par The parties are directed to confer regarding a
form of judgment consistent with the court's rulings in this case. A pedporm ofudgmentis
due to bdiled along with a certificate of conference regarding the proposed judgmeott, on

before Septemb&6, 2019.

Date: September 18, 2019 /sl
Joan B. Gottschall
United States District Judge
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