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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
DARREYL YOUNG-GIBSON )
)
Plaintiff, )
V. ) No. 11 C 8982

)

BOARD OF EDUCATION OF THE CITY ) Judge Virginia M. Kendall
OF CHICAGO, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Darreyl Young-Gibsonrequests that the Court vacate its June 4, 2013
Memorandum Opinion and Order granting Defendant’s Motion for Summary Judgment, take
additional testimony, amend its findings of fact and conclusions of law or make newandes
direct the entry of a new finding of summary judgment in her favor. For the reasaads stat
belowthe Court denie¥oung-Gibson’s Motionsand strikes as mooher amendd response to
summary judgment.

BACKGROUND

Young-Gibson filed suit against Defendant Board of Education of the City of Chicago
(the “Board”) pursuant to Title VII of the Civil Rights Act of 1964, as amended by 42 USS.C
2000eet seq. Young-Gibson the former principal of Percy Julian High School (“Juliand’)
Chicago, lllinois wasreassigned from her position on April 2009 and subsequtartlyinated
from her employment. Imer Complaint, Youngsibson allegedthe Board terminated her
because of her race and genf@ount I),and retaliated against her fopposing discrimination

by rescinding the suspemwsi of a fellow Julian employg€ount Il). On June 4, 2013, tl@ourt
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granted the Board’s Motion for Summailydgment on both cots) findingthat YoungGibson
had failed to establish @rima faciecase for race and gender discrimination under Title VII.
Young&Gibson v. Board of Educ. of City of Chicadgdo. 11 C 8982, 2013 WL 2451157, at *11
(N.D. Illl. June 4, 2013). Specifically the Courtheld that (1) “Young-Gibson’s repeated
insubordination and failure to implement her supervisor's directives, all of whigle we
documented and led to actual disciplinary proceedings, denate{d] that [she] did not meet
the Board’s legitimate employmeexpectations and(2) Young-Gibson had failed to identify a
similarly situated emplages outside of her protected class who was treated better théh ber
*11-14. The Court also foud that YoungGibson had failed to show that the Board’s stated
reasonfor terminating her was pretext for discriminatiod. at *14. With respect to Count, Il
the Courtheld that YoungGibson’sattempt to rescind the suspension of a Julian employee and
decision to send special education staff members to a conference usiegaiacy funds did
not constitute protected activity and thus could not form the bases of a retaliationldlaat
*16. The Court also found that Young-Gibson had failed tevsdnoy causal connection between
the filing of her charge with the lllinois Department of Human Rights allegingimis@ation
andher reassignment or terminatidd. at *16-17.

Young-Gibson timely filed dotice of Appeal on July 1, 2013. (Dkt. 649ubsequently,
shefiled a Motion to Amend the Memorandum Opinion and Order, (Dkt. &88)Amended
Response in Opposition to the Defendant's Motion for Summary Judgment (Dkt. 71) with
accompanying exhibits and a Local Rule 56.1 Stateniphkts. 7172);and a Motion for a New

Trial or to Alter or Amend the Judgment pursuant to Rule 59, (Dkt. 79.)



DISCUSSION

Young-Gibson filed her Motion to Amend the Memorandum and Opinion Order pursuant
to Federal Rule of Civil Procedure 52(b) and her Motion for a Naal @r to Alter or Amend
the Judgment pursuant to Rule 39owever, notions under Rule 52(b) are typically fileftea a
bench trial.SeeFed.R.Civ.P. 52(a), (b). As there has been no bench trial in this case, Rule 52
does not apply. Accordingly, the Court considers both motions under Rule S8£e3t. Mary’s
Hosp. Medical Center v. Heckle753 F.2d 1362, 1365 (7th Cir. 1985) (the fact that the
Defendant “fashioned her motion as falling within Fed.R.Civ.P. 52(b) rather than Ruje.59(e
“is not dispositive. Any motion that draws into question the correctness of the judgment i
functionally a motion under Civil Rule 59(e), whatever its label.”) (internal iartat and
guotation marks omitted).
l. Jurisdiction

As a preliminary matter, the Court must address its jurisdiction to détideg-
Gibson’smotiors. Ordinarily, the filing of a notice of appeal “divests the district court of its
control over those aspects of the case involved in the appg&ads v. Provident Consumer
Discount Co, 459 U.S. 56, 58 (1982)lay v. Sheahan226 F.3d 876, 879 (7th Cir. 2000).
However, where a party files a timely notice of appeala timely Rule 59(e) motion, the notice
becomes effective only after the Court has disposed of the Rule 59(e) reetbed. R.AppP.
4(a)(4)(B)(i); see Katerinos v. United States Dep’'t of Treasd§8 F.3d 733, 737 (7th Cir.
2004). The advisorycommittee notes to the 1993 amendments to Federal Rule of Appellate
Procedure 4nake clear that thisolds trueregardless oWhether theRule 59(e) motion is filed

before or after the notice of appeal:



A notice filedbefore the filingof [a Rule 59(e) motion to alter or

amend a judgmentpr after the filing of a motion but before

disposition of the motion is, in effect, suspended untihtioéion is

disposed of, whereupon, the previously filed notice effectively

places jurisdiction in the court of appeals.
Fed. R.App. P. 4 advisory committee’s note to 1993 amendrtemphasis added).
Accordingly, the Courtetainsjurisdiction to decide Young-Gibson’s Rule 59 motions.
1. Motion to Alter or Amend Judgment

“Once judgment has been entered, there is a presumption that the case is fintshieel, a

burden is on the party who wants to upset that judgment to show the court that there is good
reason to set it asideHecker v. Deere & Cp556 F.3d 575, 591 (7th Cir. 2009). Under Rule
59(e), the Court may alter or amend its judgment if the movant “ ‘clearly eti@s] (1) that
the court committed a manifest error of law or fact, or (2) tleatly discovered evidence
precluded entry of judgmentBlue v. Hartford Life & Acc. Ins. Cp698 F.3d 587, 598 (7th Cir.
2012) (quotingHarrington v. City of Chicago433 F.3d 542, 546 (7th Cir. 2006pee also

Miller v. Safeco Ins. Co. of Am683 F.3d 805, 813 (7th Cir. 2012) (motion to amend or alter

! At least two district courts in this Circuit have determined that the trial oditested of its jurisdictioto decide
a Rule 59(e) motiowhere a party filethe motionafter filing a notice of appeatee Bond v. Walsh1-CV-2059,
2011 WL 6149961, at *4 (C.D. Ill. Dec. 12, 201Walker v. PetersNo. 93 C 5479, 1994 WL 520971, at *1 (N.D.
lll. Sept. 21, 1994) (“If the Motion to Reconsider ... preceded the Notice ofapie latter would be rendered
ineffective because there would be no final order from which an appeal coakkbe. t.. If on the other hand the
Notice of Appeal came first, this Court would have no jurisdiction toritethe Rule 59(e) motion.”)The Court
respectfully disagrees with these decisions as it finds them in caniflicthe advisory committee’s notes to Fed.
R.App. P. 4 and agrees with the Third Circuit’s reasoning that:

Permitting a notice of appeal to be effective before the [stgtuime] period

had run would emasculate Rule 59(e). A party would have no guathatde
could use the full [period] to serve his motion. The tiimat for seeking to
amend or alter judgmentand thus obviate the necessity of an appeebuld

be contolled by the happenstance of his opponent’s filing of a notice of appeal.
We will not permit this.

United States v. Rogers Transp., Jnt51 F.2d 635, 636 (3d Cir. 1985) (appellate court lacks jurisdiction even
where Rule 59(e) motion is filed after notice of appeal).
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judgment appropriate where movant “presents newly discovered evidence shabtveavailable

at the time of trial or if the movant points to evidence in the record that clearly dstablis
manifest erroof law or fact”). This rule “enables the court to correct its own errors and thus
avoid unnecessary appellate procedurikller, 683 F.3d at 813 (quotingoro v. Shell Oil Cq.

91 F.3d 872, 876 (7th Cir. 1996)). However, such motions are not appeopeiaicles for
relitigating arguments that the district court previously rejected, or fguiray issues or
presenting evidence that could have bene raised during the pendency of the motion presently
under reconsideratiosigworth v. City of Aurora487 F.3d 506, 512 (7th Cir. 2007). Whether

to grant a motion to alter or amend judgment under Rule 59 is squarely within the Court’s
discretion and will only be disturbed for an abuse of discrettmsse Nationale de Credit
Agricole v. CBI Indus., In¢90 F.3d 1264, 1270 (7th Cir. 1996B Credit Corp. v. Resolution
Trust Corp, 49 F.3d 1263, 1267 (7th Cir. 1995) (citations omitted).

Young-Gibson'sfirst and second bases for reconsideration purport to identify errors in
the Court’s recitation of the ¢¢s of this case Specifically, YoungGibson takes issue with the
Court’s use of the word “also” in reference to herd2) suspension in February 2008. In
describing the circumstances surrounding that suspension, the Court stated thegollow

In Febriary 2008, Jones disciplined You@jbson for
insubordination for refusing to cooperate with the Department of
Safety and Security and the Office of High School Programs. (Def.
56.1 St. ¥6.) YoungGibsonalsoreceived a 2@lay suspension

in February 2008or her attempt to rescind the decision of then
CEO Arne Duncan to suspend a Julian employee pending the

outcome of a formal investigation of allegations that the employee
had an inappropriate relationship with a female studeht{ @7.)



Young-Gibson2013 WL 2451157 at *1 (emphasis added)Young-Gibsonsubmitsthat this
recitation of the facts suggests that she was disciplined twice in Fe2Q@8ywhen in fact she
was only disciplined one time for tvadlegedinstances of misconduct.

To clarify, the Court’s did noffind that the abowenentioned acts of insubordination
resulted in twdifferent disciplinary actionsIn its Memorandum Opinion and Order, the Court
determinedthat “[o]n four separate occasions within a Amenth period, Youngsibson
behaved in a mannas to elicit disciplinary actions by her superioril” at *11 (emphasis
added). These four occasions includetbung-Gibson’'s(1) refusal to cooperate with her
immediate supervisor’s office, the Department of Safety and Secunidythe Office of High
School Programs to correct student safety concerns at Julian; (2) attempateralhi rescind a
decision made by the CPS Chief Executive Officer, Arne Dun@&ailure to address parents’
complaints in a timely manner; and (dgcision to spend her special education staff to a
conference using discretionary funds after the lllinois State Board of kmugatSBE”)
specifically notified her not to use those funds for that conferddcat *11-12. The Court’s
opinion does noaddresghe number of times YourG@ibson was disciplined. Nevertheless, the
Court recognizethat its statementyoung-Gibson vas disciplinecagainbecause she attempted
to unilaterally rescind a decision made by the CPS Chief Executive Officer, Anmoam”1d. at
*11 (emphasis addedyuggestdhat the20-day suspension was unrelatedYoung-Gibson’s
refusal to cooperate with the Department of Safety and Security andfite @ High School
Programs. To the extent the Court’s analysis allows feritifierence, the Court clarifies that
Young-Gibson was suspended for 20 days in February 2008 for refusing to cooperate on student
safety concernandfor attempting to unilaterally rescind the CEQO’s decision to suspend another

Julian employee.



Next, Young-Gibsa argues that the Court erredstatingthat on September 11, 2008,
the ISBEchanged Julian’s status from “Fully Recognized” to “Recognized PendinbeFurt
Review.” Young-Gibson is correct.While it is not in dispute that Julian’s status chantged
“Recognized Pending Further Review” in September 2008, the record evinces adeputd
regarding Julian’s status before September 20@8&cording to a letter from the Assistant
Superintendent of Special Education, Beth Hanselmmad, an email frm Patricia Folland,
ISBE’s Special Education Division Administrator for Chicago, Julian was on probatmmtqr
September 2008. (Dkt. 5, p. 79; Dkt. 5110, p. 43) However, ina letter dated September 11,
2008 Folland informed Youngsibson, therCEO Arne Duncan and others thdulian’s
“continued and serious noncompliance with federal and state &and mandates specific to the
education of students with disabilities has resulted in a chafripe school’s status fronfrtlly
Recognized’ toRemgnized Pending Further Review.” ” (Dkt. 35-7, p. 34.)

However neither point of clarificationwarrans a different outcomeat summary
judgment It remains the case that tfeung-Gibson displayed a pattern of insubordination and
disrespect toward her superiors that resulted in two unpaid suspensiorenengarning
resolutionwithin a ninemonth period. Furthermore, the factual dispute regarding Julian’s status
is insufficient for YoungGibson’s to withstand summary judgment. Regardless of Julian's pre
Sepember 2008 standing with the ISBE|d undisputed that Julian was placed on probation on
March 24, 2009due to evidence ofulian’s ongoing failure to serve students according to
relevant legal and regulatory standards and prolonged noncompliancegéttahd regulatory
requirements in the area of Special Education Servidéss change of status followed ISBE
findings that YoungGibsonhad displayed lack of attention, involvement, and oversight with

respect to the special education programs andcsegrand demonstrated a lack of managerial
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expertise regarding student safetyis also undisputed that Julian achieved only 30.6 percent of
available performance points in 2008 and that student performance data delewitisétaJulian
students werechieving well below district average€On these factsYoung-Gibson cannot
convincingly maintain that she was meeting the Board’s legitimate employmeattations.
As the Court noted in its JuneMemorandum Opinion and Order, “makisgmecontributian
isn’'t the same as making tegpectedcontribution,” and an “employee who [is] recognized for
performing some aspects of his duties well but failed to worth well with dunades, peers, and
supervisors [does] not meet [his employer’s] legitimate enmpéoy expectations.’Young-
Gibson 2013 WL 2451157, at *12 (quotingartino v. MClI Comm. Serv574 F.3d 447, 454
(7th Cir. 2009), and citinglerron v. DaimlerChrysler Corp388 F.3d 293, 300 (71@ir. 2004)).
Accordingly, the Court’s use of the word “alsand reference to Julian’s p&eptember 2008
status as “Fully Recognized” do persuade the Court to alter or amend itsgaadgng the
Board’s Motion for Summary Judgment.

Young-Gibsofs remaining arguments are not proper bases for reconsideratder u
Rule 59. YoungGibsonasserts the Courtl) was incorrect in determining that she exhibited “a
long history of volatile relations” with eworkers because she was only suspended twice during
ninemonth period; (2) was incorrect in finding the Board’'s decision to terminatevdeemot
pretext for discrimination; and (3) incorrectly determined that her reamsigt to an
administrative position was not in violation of her due process rights. These arguloertt
identify clear manifest errors of lagr fact. Nor do they present a significant change in the law
or point to newlydiscovered and previouslynavailable evidence precluding summary
judgment. Instead, Yourn@ibson’s motions merely attack the Court’s reasoning in reaching its

decision. Herarguments treat the Court’s rulirag if it were anopponent’s brief, which is
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subjet to refutation, rather than a judicial order, which must be followed. If Y-&ibgon
believes the Court erred in reaching its decision, her proper recoursepetd o the Seventh
Circuit, not to file another motion here that simply rehashes the same arguménigertha
previously considered and rejected by this Court.

Young-Gibson also presents new facts and theories of liability. Specifishdyargues
that (1) her first unpaid suspension was in response to her having “become[] knowledgeable” of
another Board employee who had a criminal record, and (2) Board CEO Ron Hubssusah i
posted on the Chicago Public Schools’ website, and sent to various newsanpeess release
regarding her removal. As these facts and theories of liability werelmdtcould have beer
raised at the summary judgment phase of these proceedings, they are not prapdorbase
reconsiderationSee Sigworth487 F.3d at 512.

CONCLUSION AND ORDER

Forthe reasons discussed above, the Court denies Yoilospn’'sMotion to Amend e
Memorandum Opinion and Order and Motion for a New Trial or to Alter or Amend the
Judgment pursuant to Rule 59. The Court strdeemoot Youngsibson’'s ameded response to
summary judgment In support of her amended response to summary judgment, Yaibagn
re-fled several exhibits that were previously placed under seal pursuant to Courto@rde
February 7, 2013.SeeDkt. 55.) The Court once again ordehatExhibits 9, 12, 13, and Be

removed fromhe docket and placed under seal.

Xirgidia’M. Kendall

United States District Court Judge
Northern District of lllinois

Date: August 28, 2013



